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CASES   AT   LAW  AND  IN   EQUITY; 


ABCVED 


TH£    COURT  iWV    A  VVBE  A  li  S 


THE    COMMONWEALTH    OF    KENTUCKY. 

i  mamm 

BT   J.   J.    MARSHALL, 

,l|3£rORTBR   07  THE   DECISIONS   OF    THE   COURT   OF  APPEALS. 


VOLUME  VIL 

^RTA1K19«  THS  CASES  DETERMINED  BETWEEN  THE  31  ST  OcTQBEE^  J1831( 
AND  THE  5tH  NOVEMBER,  1833,  INCLUSIVE.  "^ 

FRANKFORT.  \5M^ 

1834.  ^'  -  ^ 
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LTNITED  STATES  OF  AMERICA;)  « 

District  of  Kcittuckt.  j     ct.  i- 

Bb  it  rxmembbred,  That  on  the  eighteenth  day  of  June^  Auno  t)omtdr,  1 

me  thousand  eight  hundred  and  thirty-four,  John  J.  Marshall,  of  the  saih 
district,  has  de|>onted  in  this  office,  the  title  of  a  book,  the  title  of  which  ii  in 
he  words  and  figures  following,  to-wit  : 

*«  Reports  of  Cases  at  Law  and  in  Equity,  argued  and  decided  in  the  Cour^ 
if  Appeals  of  the  Commonweallh  of  ICentuck; ,  By  J.  J.  Marshall,  Reporter 
»f  the  Decisions  of  (he  Court  of  Appeal*.  Voinine  VII.  Containing  the  cases 
letermined  between  the  tL ^October,  1831,  and  the  5th  November,  183S,  in- 
ilusive."  '  ,  J I 

The  right  whereof  he  clnimt  a«  authc^  and  proprietor,  in  conformity  with  an  i 

ict  of  Congress  entitled,  ^^an  act  to  amend  the  several  acts  respecting  copy  | 

ights." 

JOHN  A.  HANNA,  n 

Clerk  of  the  Dittriet  of  Kentucky. 
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CASES 

AUGCIBD  AND  DECIDED 

IN    THB 

From  the  31«t  OctY,  to  the  15th  Nov'r,  1831. 


Douglass  vs.  Holbert.  chahcert^ 

Error  from  (be  Breckenridge  Circuit;  A.  McLean,  Jatf^.       Caie  1. 

Injunction.     WUnm.     Compeiency.     Practice. 

Judge  BuCKNER  delivered  the  opinion  of  the  Court.  October  3lv 

R.  Stephens  on  the  Ist  of  October 
1819,  executed  his  obligation  to  Douj^rlass  binding 
himself,  io  convey  to  him,  one  hundred  and  twelve 
acres  of  land. 

On  the  24th  of  October  1825,  Douglass  executed 
a  written  lease  of  the  land  to  I.  Sandforctand  Robert 
Hoshins,  for  the  term  of  two  years,  from  the  first 
of  Marrh,  next  therea^pr.  On  the  27th  of  Septem- 
ber 1826,  Dousln<s  sold  the  land  to  Holbert;  assign- 
ed to  him,  the  bond  on  Stephens,  for  aconveyance, 
and  delivered  to  him,  the  written  lease.  In  May 
1827,^  Holbert  filed  his  bill  in  chancery,  praying  for 
an  inff mrtion  against  a  jn:'irment  recovered  acrainst 
him  bv  S.  Scott,  on  a  nofe  for  $100,  which  he,  Hol- 
bert, bad  executed  to  Dousrla<!S,  as  a  part  of  the 
Erice  agreed  io  be  ffiven  for  the  land,  and  which 
ad  been  assumed  bv  Doncrlass  to  Scott.  He  alle- 
ges, as  the  eronnflfi  of  equity,  that  at  the  time  of  bis 
purchase  from  Doujrlass,  it  was  verbally  aereed  be* 
tween  them,  that  he  «hould  have  possession  of  the 
land  bv  the  1st  dav  of  March  1827;  and  that  Hos- 
kins  also  agreed,  that  if  Douglass  would  release  him 
from  the  nayment  of  one  vear's  rent  and  pay  him- 
twentv  dollars,  he  would,  at  the  time  above  named,  . 
deliver  the  possession  to  Holbert.  He-makes  Doug- 
lass. R  Hodkins  and  Scott,  defendants;  complains  that 
Vol.  VII.  A 
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DOVALISS 
BOLBKRT. 


Answers  de- 
nying alle^a< 
tioDs  of  Hll, 
lhous:b  thej 
contain  equi- 
tj,  yet  bill 
most  he  dis- 
missed, unleM 
Ibere  be  ade- 
<]uate  proof. 


^fendant  in 
*Ch'.v  a  com* 
petent    wit. 
ness  when  his 
interest  equi> 
polent  be- 
tween other 
parties. 


the  contract  had  not  been  complied  with,  hy  delir^ 
erin^  possession;  and  prays  that  Douglass  and  R. 
.  Ho$:kins  may  be  compelled  to  comply  therewith,  or 
that  it  may  be  rescinded,  &c. 

By  an  amended  bill,  he  aiieffes,  that  after  it  was 
ascertained,  that  R.  Hoskins  would  not  deliver  pos* 
session  as  agreed  upon,  Douglass,  to  satisfy  him, 
(complainant)  for  the  disappointment,  agreed  to  rent 
for  him  another  farm,  called  the  Pate-farm,  and  to 

ETmit  him  to  enjoy  it,  until  he  could  prevail  oH 
oskinsto  yield  the  possession;  that  in  pursuance 
of  that  arrangemarit,  Douglass  did  rent  the  place 
pointed  out;  which  he  agreed  to  accept  on  the  terms 
proposed,  and  moved  to  it;  but  that  Douglass,  de- 
signing to  oppress  him,  declared  that  he  siiouid  not 
live  there,  and  threatened  to  dispof^sess  him  by  force; 
and  that  in  conseqnence  of  his  menaces,  he  was  in« 
duced  to  leave  it. 

The  circuit  court  entered  a  decree  rescinding  the' 
contract;  perpetually  enjoining  Scott's  judgmet;  that 
Doufflass  should  pay  the  amount  of  it  to  him;  and 
that  he  should  also  pay  to  Holbert,  $467,  being  the 
amount  of  the  consideration,  and  interest  thereon 
which  Holliert  had  paid  him  in  part  of  the  pric6 
of  the  land. 

To  reverse  the  decree  rendered  in  favor  of  Hol- 
bert, Douglass  prosecutes  this  writ  of  error. 

The  decree  camiot  be  sustained. — Douffiass  and 
Hoskins,  by  their  answers  etpressly  deny  the 
grounds  of  equity  relied  on,  in  the  bill;  and  thf 
proof  is  obviously  insufficient  to  justify  the  decreOi 
admitting  even,  that  the  bill  contains  sufficient 
grounds  of  equity,  for  the  interference  of  the  Chan- 
celior.  Indeed,  considering  the  deposition  of  R« 
Hoskins,  which  was  taken  by  leave  of  the  courtf 
subject  to  any  proper  exception^  they  are  satisfacto- 
rily disproved.  That  deposition  was  rejected  by 
the  circuit  court,  upon  the  ground  of  a  supposed  in- 
terest on  the  part  of  the  witness.  We  do  not  per- 
ceive any  interest  on  his  part.  The  rescission  of 
the  contract  between  Douglass  and  Holbert,  could 
not  affect  his  claim  under  the  lease.  It  remains  the 
same,  whether  the  one  or  the  ether  shall  be  his  land- 
lord.    His  deposHion,  therefore,  as  to  the  alleged 
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Terbal  contract  betweeo   Douglas  and  Holbert  waa  Logax 
admissible  evidence.  ,     v»' 

'■'II  .  Lewib. 

I  lie  decree  must  be  reversed,   and  the  cause  re-  -■  im 
manded  to  the  circuit  court,  with  directions  to  dis- 
misi?  the  biil  with  costs. 
^Ib  and  Browny  for  plaintiff. 


Logan  vs.  Lewis.  Aisum^sit. 

Crror  to  the  Jeffuraon  Circuit;  PiBTZ.je,  JafTge.  Caw  J. 

^Sssunipsit.  JDsbi.  Common  law  oeHon.    SiaMe^  George 

II.     Use  and  occupation. 
Chief  Jufltice  RoBERTfOPr,  delivsred  the  opinion  of  the  Court.     NoTember  1 . 

William  Lewis  obtained  a  virdict 
and  juds^ment  against  Hugh  Logan  for  j|45,  in  an 
action  of  indebitatus  assumpsit,  for  use  and  occupa- 
tion. 

In  addition  to  so^  evidence  tending  to  prove  the 
value  of  the  use,  the  only  proof  on  the  trial,  on  the 
general  issue,  wasi-that  a  Deputy  Marshal,  in  vir- 
tue of  a  Jteri  facias^  sold  to  Isaac  Miller,  on  the  19th 
of  May,  1827,  for  $500,  a  tract  of  land,  owned  and 
occupied  by  Hugh  Logan,  which,  having  been  re- 
sold with  Miller^B  as!<ent,  to  William  Lewis  for 
$1000,  the  Marshal,  Logan  and  wife,  and  Miller^ 
conveyed  it  to  Lewis,  on  the  23d  of  May,  1827, — 
that,  at  the  time  of  the  sale,  Logan  had  '^planted  his 
corn  and  other  crops,'^  and  that  he  remained  on  the 
land  until  February  1828,  when  he  surrendered  the 
possession  to  Lewis. 

On  this  state  of  case,  the  counsel  for  Logan  mov- 
ed the  circuit  court,  to  instruct  the  jury  to  find  as 
in  case  of  a  nonsuit,  because  there  was  no  proof  of 
an  express  assumpsit  to  pay  any  thing  for  the  use  of 
the  land,  after  the  date  of  the  conveyance.  But 
the  motion  was  overruled,  as  was  also  a  motion  for 
a  new  trial,  after  virdict. 

It  is  said  in  some  elementary  books,  that  a  statute  V 
•f  George  II,  gave  the  action  of  assumpsit  for  use  t\ 
and  occupation,  and  that  the  common  Jaw  allowed/ 
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LooA!f         /  no  such  remedy.     This  is  a  mistake,  although   it 
^'*'       I  seems  to  have  been  sanctioned  by  the  loose  dicta  of 
^^"'        I  some  Judges. 

As  an  express  lease  was  deemed  a  real  contract, 
the  common  law  remedy  on  a  parol  demise,  was 
debt  or  distress — Assumpsit  would  not  lie.  But 
when  there  was  no  demise,  but  a  simple  promise  to 
pay  a  given  sum  or  quantum  valtbat  for  germUsum 
to  occupy,  or  in  consideration  of  havifig  been  |)er- 
mitted  to  occupy  the  tenement  of  the  promisee,  as- 
sumpsit wast  heappropriate  common  law  act  ion.  And 
the  statute  of  Greorge  II,  was  enacted  simply  to  allow 
assumpsit  for  use  and  occupation  in  all  cases  of  pa- 
rol ^'ogreemenl^'  for  rent,  including  express  demises, 
on  which  debt>  and  not  assumpsit,  was  the  appropri- 
ate common  l»w  action.  But  when  there  had  been 
no  formal  demise,  assumpsit  for  use  and  occupation 
was  the  uj«ual,  and  [)erhH)>s  only  common  law  re- 
ined}'. Wheaton's  Selwyn  1078.  Dartnal  vs.  Mor- 
gan Oo.  Ja.  598^  Sleeck  vs.  Bowsel  lb.  668.  How 
vs.  Norton,  1  Lev.  179.  E|)es  vs.  Cole,  4th  Hen- 
ning  and  Munford,  161.  Smith  vs.  Stewart,  6th 
Johnson's  Reports,  46. 

In  Buller'snwipntw  (138) — in  2d  Comyn  on  Con. 
and  6th  Johnson's  reports,  (48)  it  is  said  that,  at 
common  law,  assumpsit  would  lie  on  an  express^  but 
not  on  an  implie'l  promise  for  use  and  occupation  ; 
and  that  to  maintain  the  action  on  an  exiiress  pro- 
mise, it  was  necessary  to  shew  that  the  promise  was 
made  at  the  time  of  the  demist.  These  dicta  seem 
all  to  have  been  deductions  from  the  case  of  John- 
son vs.  May,  3d  Lev-  (1*50;)  and  that  case  is  not 
sufBcient  to  establish  any  such  doctrine. 

ft  is  evident  that,  when  there  was  an  express  ^^de- 
tnwe,"  assumpsit  was  not  maintainable  at  common 
law,  on  the  express  promisse  made  '^al  the  time  of  tlic 
demise.^^  Assumpsit  for  use  and  occupation  was 
mantainable,  at  common  law,  only  when  there  had 
been  no  formal  Tease,  but  when  there  bad  been  a 
collateral  promise  to  pay  for  the  use  by  the  owner's 
permission.  And  we  are  unabfe  to  jjerceive  any 
suffiricnt  reason  why  such  a  promisi>e  might  not  be 
implied  ;  nor,  if  imiilied,  why  assumpsit  could  not 
have  been  mantaincu  upon  it,  as  well  as  if  it  hail 
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been  express.     The  statute  of  Creorgell,  speaks  only  Loga.-v 
of  qgreementa  "not  by  deed,"  implying  thereby,  ex-  ^.^.^J'' 

press  leases  or  demises ;  and   hence,   if  assumpsit ' 

could  not  have  been  maintained  at  common  law,  on 
an  implieil  undertaking  in  consideration  of  use  and 
occupation,  by  permission  without  lease,  we  should 
be  at  a  loss  to  determine  how  it  can  now  be  main- 
tained, as  it  certainly  may  be  in  England. 

The  statute  of  Georgcir,  did  not  give  it;  it  ex- 
isted before,  as  both  authority  and  analogy  tend  to 
prove.  There  can  be  no  good  reason  why  assumji-  » 
sit  could  have  been  maintained  on  an  express  con- 
tract, bat  not  on  a  contract  implied  from  the  fact 
of  use  and  occupation  under  such  circumstances  as 
in  any  other  class  of  cases,  impose  a  legal  obligation, 
by  implication. 

If  an  action  could  not  have  been  brought  on  an  \ 
express  contract  for  rent,  in  consequence  of  the  ap-  \ 
plication  to  it  of  the  statute  of  frauds,  was  tiierc  no  \ 
remetly  at  common  law?  Surely  there  was;  be-  I 
cause  there  was  still  a  legal  liability.  Roberts  vs.  / 
Tenncls,  3d  Mon.  Why  might  not  that  remedy  have  I 
been  assumpsit  upon  a  quanlxtni  vatebat^  as  it  might  V 
certainly  have  been,  if  there  had  been  an  express  ^^ 
promise  to  pay,  in  consideration  of  prior  occupancy,  / 

as  much  as  the  use  was  worth?     It  is  at  least  ques-        / 
tionable  whether  delit  could  have  fieen   maintained,       / 
at  common  law,  for  use  and  occupatior^   without       [ 
anyjease  or  other  express  contract.     If  H  could  not      \ 
have  been,  assumpsit  could  have  been  maintained «       \ 
as  ^  matter  of  course  ;  and  even  if  debt  could  have        \ 
J/Hn  mantained,  assumpsit  would  have  been  equally       J 
appropriate.  //wi7f 

Assumpsit  was  sustained  in  How  vs.  Norton;  ami 
it  would  seem  that  the  promise  in  that  ca^e,  was  im- 
plied and  not  express. 

Professor  VVooddeson,  speaking  of  the  action  of 

I    assumpsit,  (3d  vol.  p.  153,)   says,  "This  action    is 

"also  mantainable  to  obtain  a  recom|)ense,   for  the 

"occupation  of  the  plaintiflTs  land,   by  his  peruiis- 

"sion,  where  there  is  no  stipulation  for  any  precise 

"rent.     The  declaration  states  a  |»roinise  to  pay  so 

'much  as  the  landlord  reasonably  deserved  to  have 

'for  such  permission  ;.  which  promise  may  be  im- 
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^^plied  by  law:  for  there  heinff  no  certain  rent>  the 
^^plaintin  coalil  neither  distrain  nor  pro|)eriy,  per- 
^^haps,  bring  an  action  of  debt  ;  this  seems  the  plain- 
^'tiff's  genuine  remedy." 

The  Court  of  Appeals  of  Virginia,  decided  ill 
Sutton  vs.  Mandeyille,  (1  Munford)  and  the 
Supreme  Court  of  Connecticut  decided  also  in  Dun 
Ts.  Scoval,  (Day^s  cases,  229,)  that  assumpsit  was 
mantainable  at  common  law,  on  an  implied  promise 
in  consideration  of  use  and  occupation,  when  there 
had  been  no  express  promise,  or  express  lease. — 
This  we  deem  the  true  doctrine.  If  there  had  been 
an  express  leat^e,  the  common  law  did  not  imply  a 
promise  to  pay  the  rent ;  and  this  is  probably,  all 
that  Buller  and  Comyn  meant.  But  when  there 
WHS  no  express  contract  of  lease,  a  promise  might 
have  been  implied,  and  assumpsit  maintained. 

We  are  therefore  of  opinion  that,   though   the 
statute  of  George  U,   was  never  in  force  here,  as- 
•  sumpsit  is  mantainable  for  use  and  occupation,  with- 
out any  express  contract  or  promise. 

In  this  case^  aUhougk  Ihe  Judges  concurred  on  the  maifi 

nion  in  regard  to  the  form  of  acHon^  yet  Justices  tti- 
ood  and  Buckner  considered  tiie  right  of  the  plaintiff 
as  extending  beyond  the  limits  grojUed  him  by  the  Chief 
Justice  Robertson^  and  the  opinions  on  the  minor  question 
areas  follows: 

Judges  Umderwood  and  Buckner  are  of  opyiiony 
from  the  facts  stated,  nothing  more  appeariiig|!!^at 
the  plaintiff  below,  had  a  right  to  recover  foi^kuse 
and  occupation.  The  defendant,  it  seems,  faad^h|k 
aioney  and  land  both.  An  action  of  ejectment  could 
have*  been  successfully  prosecuted  against  him,  im- 
mediately after  the  conveyance.  He  occupied  with- 
out molestation,  and  it  must  be  taken  that  it  was 
with  the  assent  of  the  grantee.  Under  these  cir- 
cumstances, they  think  the  law  implies  a  promise  to 
pay  for  the  use,  and  conseqently  the  jury  had  a 
right  to  find  as  they  did. 

The  Chief  Justice  is  of  opinion,  on  this  point, 
that,  as  the  crop  was  growing  at  the  date  of  the 
conveyance,  and  as  it  seems  that  Logan  had  a  right 
to  it,  and  the  consequential  right  to  mature   and 
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perfect  it,  (for  it  does  not  appear  that  Lewii  ever  Usbard 
nad,  or  asserted  any  claim  to  it,)  the  presumption  q^^^'' 
of  law,  as  well  as  of  fact,  is  that  Lo|(an  was  to  retain  ' 

the  possession  until  lie  coukt  secure  his  crop,  or  in 
other  words,  during  the  customary  year  ; — that  he 
was  not  therefore  Liewis^  tenant  during  that  5'ear — 
but  was  to  hohl  the  land  as  he  had  held  it,  and  was 
to  yield  the  possession  at  the  end  of  the  year  ;  and 
that,  no  fact  appearing:  to  the  contrary,  consequently 
the  only  allowable  deduction  is  thai,  in  consequence 
merely  of  the  conveyance,  Logan  was  under  no  im- 
plied obligation  to  pay  for  the  privilege  of  securing 
nis  growing  crop;  and  that  the  law  would  not,  in 
such  a  case,  imply  an  assumpsit  to  pay  rent.  He 
therefore  dissents  from  the  majority  of  the  court  on 
this  point,  and  is  of  opinion  that  the  facts  do  not 
sustain  the  verdict.  But  as  a  majority  of  the  court 
entertain  a  different  opinion,  the  judgment  must  be 
affirmed. 
Denny  and  Breckenridge  for  the  plaintiff. 


Debard,  &c.  vs.  Crow.  Motjon* 

Error  to  the  Clarke  Circait;FRSJic9,  Judge.  Case  3.       „  — - 

^  TJBi    7j 

tjUotian  to  quask  Sak  Bond  and  Execution.    Co-obligors  HSL^ 

being  co-obligeet. 
Chief  JttBtice  Robertson,  delivered  the  opmioD  of  the  Court.    NovetuberS. 

A  fieri  faciae  having  been  issued  on  a 
sale  bond  executed  by  Henry  Crow  as  principal,  and 
by  Henry  Debard  and  Harvey  Debard  as  sureties, 
to  Henry  Debard  and  Harvey  Debard  and  several 
others,  all  heirs  of  Ephraim  Debard,  Crow,  in  his 
own  name  and  in  those  of  his  sureties,  made  a  mo- 
tion to  quash  the  execution  and  sate  bond,  because 
the  sureties  were  both  co-obligors  and  co-obligees.  ^ 

The  circuit  court,  notwithstanding  the  opposition  can  be  Min.- 
of  all  the  obligees,  quashed  the  execution  and  also  tained   bj  a 
the  sale  bond;  and  to  reverse  that  judgment  this  l^^^y,H^^^ 
writ  of  error  «pr«ecuted.  ^rotenS? 

No  action  at  law  could  be  maintained  on  the  bond  >*|^?  ^J^^^l  - 
against  the  surelieSi  who  are  co-obligees,  and  have  hji^ir.^^   ^ 
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DcBARD  by  their  own  act,  made  themselves  joint  and  sever- 
Crow.  *'  co-obligors_.     Thcy  cannot  sue  themselves — ^and 

therefore,  as  to  them,  there  being  no  cause  of  action, 
there  is  no  legal  ohlij^ation.  Sanders's  heirs  vs.  San- 
der's ex'rs,  2d  Littell's  Rep.  321.  Thomas  vs,  Tho- 
mas, 3d  lb,  8.  \llin,  &(*.  vs,  Grav,  1st  Monroe's,  98. 
Suttles  vs.  Whitlock,  4th  lb.  452.  Lyle  vs.  Gate- 
wood,  5th  lb.  6. 

But  we  cannot  perceive  wiry  a  suit  might  not  be 
maintained  on  the  bond  against  the  principal  obligor 
who  is  not  an  obligee  and  whose  obligation  is  legal, 
and  several  as  well  as  joint. 

If  the  obligees  It  is  true  that,  if  the  obligee  make  his  obligor  exe- 
in  a  bond  br-  cntor,  the  catisc  of  action  may  be  extinguished. 
toThVmsTues  So  too,  if  a  feme  obligee  marry  the  obligor,  his  Ic- 
thcy  inrnr  no  g<d  obligation  may  be  released  by  operation  of  law. 
icjral  obiign-    And  the  same  consequence  will  result  from  either  of 

b  nci*'stni)d^*' ^'^^^^  ^^^^  ^"^  ^"  obligce,    although   there   may  be 

as  the  single    otiier  co-obligees  and  other  co-obligors  than  the  ob- 

bonil  of  tiuj     ligee  and  obligor  immediately  engaged  in  the  act  of 

principal  who  extinguishment.     For  a  release  by  one  of  several  co- 

and^^Wligcet'^  obligees,  of  one  of  several  joint  and  several  co-obli- 

aml  an  action  gors  will  release  the  whole  obligation;  and  any  vo- 

.at  law  i«        Unitary  act  of  an  obligee  whereby  an  action  on  the- 

aeaTiMiVsuch    obligation  is  destroyed  or  suspended  is,  by  operation 

principal.        of  law,  equivalent  to  a  formal  and  actual  release. — 

Co.  Lit.  (264.  b.)  Com.  Dig.  Release  (A.  2.)  Ba.  Ab. 

Release  (B  )  Chitty  on  Con.  {2dQ.)    Wheatou's  Sel- 

wyn  (425.) 

And  the  reason  why,  in  such  a  case,  an  action  can 
not  be  maintained  on  the  obligation  is  that,  after  it 
was  complete  and  in  full  force,  the  obligee  or  one  of 
the  oblisecs,  by  his  or  their  voluntary  act,  extin- 
guishing the  cause  of  action  against  the  obligor  or 
one  of  the  oblij^ors,  thereby,  in  effect,  extinguished 
the  whole  legal  obligation  of  the  bond  But  in  this 
case,  no  act  was  done  by  any  of  the  obligees  after  the 
execution  of  the  bond  for  releasing  any  one  of  those 
who  were  legally  bound:  the  obligation  remains  as 
it  was  ab  origine.  The  sureties  never  incurred  any 
legal  obligation,  because  they  were  also  obligees; 
and  the  same  persons  cannot  be  both  obligors  and 
obligees  to  each  other  in  the  same  contract.  But 
may  not  the  bond   be  obligatory  on  the  principal 
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wTio  was  not  an  oI)ligee?    Can  the  fact  that  the  sure-  Dmiro 
ties  were  not  legnlly  bound  to  themselves  affeci  the  cg^^'/ 
obligation  of  the  principal  to  whom  no  such  ^^"«^ 
for  invalidating  his  undertaking  applies?     iMay  not 
the  bond  be  considered  as  the  legal  obligation  of  the  - 
principal  obligor  without  sureties?     This,  we  think, 
IS  its  legal  effect.     If  the  sureties  had  been^^es  co- 
vert or  infants,   and  therefore,   as  to  them  the  bond 
had  been  void  or  voidable,  nevertheless  the  princi- 
pal obligor  might  be  bound  and  an  action  might  be 
maintained  against  him.     Why  may  not  the  princi- 
pal be  equally  bound  in  this  case? 

The  obligation  of  the  principal  could  not  be  con-  Execatlom 
sidered  as  released  on  the  ground  that  co-obligors,  5^ndi»  whicfc 
by  being  also  obligees,  could  release  themselves  or  garetie^  ^re 
might  be  considered  as  release<l  because  they  were  oo-obligori  A: 
both  obligees  and  obligors;  for  never  having  been  ^°"**'^^**^®"f  j* 
legally  bound  an  attempt  to  release  them  would  not  IsTne  ^agnlnst 
operate  as  a  release  as  to  the  principal.  The  bund  all  the  parties 
should,  therefore,  in  our  opinion,  be  deemed  legal- 1*  •hould  only 
ly  binding  on  Henry  Crow.  Such  seems  to  be  its  jhe^p'^oipal 
legal  effect:  and  as  such,  a  suit  might  be  maintained  or  tnrh  as  are 
on  it  as  a  common  law  obligation.  no*  ^'^^S^ku" 

But  it  is  true  that  if  it  be  not  such  a  bond  as  will  |^,. 
authorize  an  execution  against  all  who  signed  it,  the 
process  is  irregular  at  least,  because  the  execution 
must  conform  to  the  judgment;  and  consequently^  if 
the  bond  be  in  legal  effect,  as  a  judgment  against  on- 
ly one,  execution  should  have  been  issued  against 
him  alone,  and  tlien  it  could  not  have  been  quashed 
by  proving  that  other  persons  signed  it,  liecause  the 
same  proof  would  have  shewn  ttiat  it  is  his  obliga- 
tion alone. 

Besides  it  ma^  at  least  be  doubted  whether  the 
bond  ever  had  imparted  to  it  the  legal  effect  and 
operation  of  a  judgment  or  decree,  so  as  to  authorise 
execution  upon  it.  It  was  given  in  consequence  of 
a  sale  of  the  estate  of  infants  made  in  pursuance  of  a 
decree  for  that  purpose,  and  directing  that  when 
taken,  tl^e  sale  bond  should  have  the  effect  of  a  judg- 
ment, or,  in  other  words,  that  execution  might  be 
issued  upon  it. 

Wherefore  we  cannot  say  that  the  circuit  court  g^n^j  i^hich  ti 
erred  in  quashing  the  execation.     But  it  certainly  Yaiid  to  any 
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erred  in  quashing  the  bond.  As  it  was  not  a  statu- 
tory bond,  the  common  law  Judge  had  no  right  to 
quash  it:  and  the  chancellor  having,  by  his  final  de- 
cree, as  we  infer,  approved  the  bond  and  parted 
with  his  power  over  the  case,  had  no  ri^fat  to  quash 
it,  unles9  it  could  he  deemed  to  partake  of  the  char- 
acter and  to  have  the  operation  of  a  de«  ree — and  even 
then  he  ought  not  to  have  q«iashed  it,  because  it  was 
legally  valid  to  some  extent  if  not  equitably  so  to  its 
whole  extent,  and  becauiie  the  obligees  were  satisfied 
with  it  and  opposed  its  quaslial. 

Wherefore  the  order  quashing  the  execution  is 
approved — hut  that  quashing  the  bond  is  reversed 
at  the  cost  of  the  defendant  in  error. 

Hanson^  tor  plaintiffs;    Clarke  and  Hockaday^  for 
defendants. 


ii'pLviW'  Dillon  vs.  Wright. 

X)a8S  4.  Anpeal  from  the  Owen  Circuit: Thomas  M.  Hroucr,  Jadge. 

RdpUvin.     When  mairUainahk.     Possession.      RestitU' 

iion.     Time.     Statute  of  limitation. 

JNovemberS.   Chief  Justice  Robbrtsom,  deliveren  the  opinion  of  the  Court. 

This  is  an  action  of  replevin,  which 
was  once  before  in  this  court,  and  was  remanded  to 
the  circuit  court  for  further  proceedings.     (See  IV. 
J.  J.   Vfarshall  354)     Oii   the   return   of  the    case 
'  to  the  circuit  court,  the  defendant  in  error,  amended 

his  cognisance  by  averrincr  that  T.  B.  Dill*  n  the 
defendant  in  the  execution,  was^whcn  it  was  levied,  in 
the  possession  of  the  male  slave,  holding  him  on  hire 
.for  a  term  that  h^id  not  then  expired  ;  and  was,  a^d 
hfid  been,  for  more  than  five  years,  in  the  possesion  . 
of  the  female  slave,  claiming  her  as  his  aion,  A  de- 
murrer to  the  cognisance  having  been  overruled, 
and  the  plaintiff  having  failed  to  reply,  a  judgment 
of  retomo  hab^ndo  was  rendered. 

The  only  question  now  presented  is,  whether  or 
not  the  factfa  averred  in  the  cognisance,  are  sufficient 
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to  shew  that  the  plaintiff  had  no  right  to  mantain  Diti-oiv 
an  action  of  replevin?  w bight. 

As  to  the  male  slave,  if  T.  B.  Dillon  held  him  by  r ""^ 

a  contract  of  hire,  and  the   term  had  not  expired,  rfp^e^^!°pH»f 
the  )>1antiff  had  no  ri^ht  to  his  action  of  replevin*—  must  hnve 
1st.   Because,  if  the  plantiff  was  the  bailor,  as  he  had  *».»*   posaea- 
not  a  right  to  immediate  restitution,  replevin  in  his  pr^^,^^,'^  ^or 
name  would   not  lie.     2d.  If  the  ^lave  had   t)een  the'  riirht  to 
hired  of  another  person,,  not  holding  under  the  plain-  tho  posseBsion 

tiff.  T.  B    Dillon  must  have  held  him  adversely  io^l^^^^J^^*-/"^ 

.>••/%•  II         i»        .!•  •         •  •      *"8  caption^ 

the  plamtiff -,  and  therefore  this  action  is  not  mam*  ^uA   the  ta- 

taiiiahle.     It  is  not  material  whether  the  slave  was  kina:  mtwt 
subject  to  the  execution  or  not ;  because,  even  if  he  h«'*^jbeeu  il- 
w*»re  not  subject,  the  plaintiff  cannot  mantain   re-  ®*^  ' 
plevin  for  him,  unle>s  fie  was  in  possession,  or  bad  a 
right  to  the  possesision'of  him  ut  the  date  of  the 
cap<  ion  ;  for  in  order  to  mantain  replevin^   the  tar 
king  must   be   illescal,  and  the  party  complaining, 
niui*t,  at  that  time,  havel)een  entitled  to  the  imme- 
diate possession.     1  Chitty  Pleading,  on  159. 

As  to  the^female  slave,  although  the  averments  in  Replevin  will 
the  cognizance,  may  not  shew  necessarily,  that  she  "?*  '*ro°e*rT 
was  subject  to  execution,  they  show   that   the  plain-  held  adver*^ 
tiff  cannot  maintain  the  action  ;  because  if,  as  alledg-  j  to  plaintiff. 
ed,  T  B.  Dillon  was  in  the  possession  of  her,  claim- 
ing her  as  his  own,  that  pos^e^i^sion  must  be  deemed 
adverse  to  the  claim  of  the  plaintiff;  and  therefore, 
he  rannot  mantain  the  action  of  replevin  in  his  own 
name. 

If  the  plaintiff  be  entitled  to  the  slaves,  or  either 
of  them,  he  might,  if  he  shall  have  been  injured  by 
the  levy  or  sale,  obtain  reparation  in  an  appropriate 
action.  Yet  replevin  is  not  that  action,  if  the  facts 
averred  be  true. 

Wherefore  the  judgment  is  affirmed. 

Sanders  forapijellant. 
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Norton  vs.   Sand  rs. 

Appenl  froQj  the  '-raoi  Cin  uit;  H.  0.  Brown,  Judge. 
^9metidfnent.     Clemal  misprision.    Estof^eL     Parol 
evidence.     TenarU.     Forcibk  detainer. 
S7oFember4«      Chief  Jostioe  Robertson,  cidiTeixil  the  opinion  of  the  Court. 

On  a  traverse  of  an  inquisition  in  the 
country  a  jury  in  the  circuit  court  having  found 
Norton,  the  traversee,  guilty  of  the  forcible  detainer 
charged  in  ihe  warrant,  the  court  rendered  judg- 
ment in  favor  of  Ann  T.  Sanders,  the  traverser,  and 
plaintiff  in  the  warrant.  But  as  the  judgment  certi- 
fied on  the  order  book,  was  only  for  costs  and  not 
in  terms  for  restitution,  this  court  dismissed  an  ap- 
peal prosecuted  by  Norton.    See  III.  J.  J.  Mar.  396> 

^  hen  the  opinion  of  this  court  was  ce'rtified  to 
the  circuit  court,  the  traversor  moved  the  court 
to  amend  the  judgment  by  adding  an  express 
judgment  for  restitution;  which,  though  opposed  by 
the  traneversee,  was  accordingly  done.  And  this 
appeal  is  prosecuted  by  Norton  to  reverse  the  judg- 
ment as  thus  amended. 

The  appellant  denies  the  power  of  the  circuit 
court  to  amend,  as  it  did,  the  judgment — complains 
of  error  in  the  exclusion  of  evidence  introduced  by 
him,  and  in  an  instruction  given  to  the  jury  on  the 
trial. 

Whenever  there  is  any  thing  to  amend  by,  a  court 
may,  at  a  subseipient  term,  amend  so  as  to  effectuate, 
but  not  so  as  materially  to  alter  or  defeat  a  judgment 
which  it  actually  gave  at  a  preceeding  term.  In 
this  case  the  verdict  and  the  law  shew  what  the 
judgment  should  have  been  and  what  the  court  must 
be  presumed  to  have  intended  that  it  should  be:  and 
the  minute  hook  shews  that  the  court  directed  the 
clerk  to  enter  a  judgment  on  the  verdict — such  a 
judgment  of  course,  as  the  law  required. 

In  such  a  case,  such  an  amendment  as  that  which 
Mvas  made,  is  allowable  by  the  statutes  of  ^^amend- 
ment and  jeofail*^  according  to  their  pfnctical  con- 
struction. The  omis:^ion  to  enter  the  ji  dgment  for 
restitution,  must  be  deemed  a  clerical  mu^prision 
which  should  be  corrected,  and  not  an  error  in  the 
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court  which  would  not  be  amendable.     Bacon  states  Norton 
an  analas:ous  case  when  he  says,  *'  In  Ejectment,   if  g*«pl'*g 

the  judgment  is  entered  quod  querem  recuperet^  the  ' 

dam^i^e^  and  costs,  and  not  quod  recaperet  terminumy  rendered   in 

as  the  case  is,  this  shall  be  amended."  '^^^^^^  °^  Pj''*; 

_,  ,1       .       .  .  ...  .  ,        on  a  wnt  of 

The  appellee  having  read  on  the  tnaK  a  writing  forcible  de- 
signed ancl  sealed  by  the  appellant,   acknowledging  t'^iner,    for 
that  Ann  T.  Sanders  had  been  put  in  possession  by  ^^^fj^^^l 
a  writ  of  restitution,  and  covenanting  that  he  would  tution^omitt- 
hold  the  land  as  her  tenant,   and  surrender  it  at  ate,)   circuit 
specified  time: — he  offered  to  prove  that,  by  the  pa-  ^^^^[  °^^y  ?" 
rol  contract,  he  had  a  right  to  keep  possession  a  year  sequent  term, 
beyond  the  time  specified  in  the  writing;   but  the  by  entering 
court  rejected  the  evidence  as  inadmissible:  He  then  J"«^g"»ept  foi: 
offered   to  prove  that  the  sheriff  did  not,    in  fact,  ""^^'titution. 
turn  Aim  out  by  the  writ  of  restitution;  but  this  evi* 
dence' was  also  rejected  as  inadmissible,  because  it 
would  contradict  the  return  on  the  writ.     The  ap- 
pellant does  not  seem  to  have  been  a  party  to  the 
writ,   and  proved  that  he  had,  prior  to  the  date  of 
it,  been  in  the  possession  of  the  land  several  years — 
had  never  been  evicted  by  the  ap|)e]lee,  and  had  not, 
directly  or  indirectly,  obtained  possession  from  her 
or  under  her  title,  but  had  continued  to  hold  under 
his  (father,  and  adversely  to  her  until  the  alleged 
eviction  by  the  writ  of  restitution. 

On  the  motion  of  the  appellee  the  court  excluded 
all  the  parol  testimony,  and  instructed  the  jury  that 
if  they  believed  that  the  appellant  executed  the  writ- 
ten acknowledgment,  and  refused  to  surrender  the 
possession  on  demand,  after  the  expiration  of  the 
time  therein  designatd,  they  must  find  for  the  ap- 
pellee. 

As  the  appellant  is  not  shewn  by  the  record  to  p^pgon notes- 
have  been  a  party  to  the  writ  of  restitution,  the  re-  topped  b/  re* 
turn  upon  it  does  not  conclude  him;  but  he  is  estop-  turn  on  a  writ 
ped  by  his  covenant  to  deny  any  thing  which  he  *^,J'^'*'*^^arV* 
therein  acknowledged,  unless  he  could  avoid  the  blit  is  estopp- 
writing  by  proof  of  fraud  in  its  execution  or  pro-  ed  bv  express 
curement;  and  no  such  fraud  has  been  shewn,  or,  in  acknowled^- 
a  proper  manner,  attempted  to  be  shewn.  c^JTvenant; 

The  writing,  as  it  is,  must  be  also  conclusive  evi-  unless  it  be 
deuce  as  to  the  time  when  the  possession  was  to  be  beon"procYr* 
surrendered.  isd  by  fraad. 
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NoaTON  T|,e  circuit  court  did  not  therefore  err  in  reject- 

Sanders.       ^"S  ^'^®  proffered  evidence  as  to  tlie  time  of  surren- 

'  der. 
Writ  of  tor.  A  warrant  for  forcible  detainer  is  maintainable  on- 
^ible detaii.er  ly  when  the  occupant  obtained  the  po6!)es:$ion  from 
taioable  when  ^^^  demandant,  and  nni'cr  a  contract  of  lease.  If 
occupant  has  the  appellant  wa:?  not  party,  or  privy  to  the  or<leror 
entered  under  to  the  Writ  of  restitution,  he  might,  after  being  evic- 

¥irTue^of*a'*  ^^^  ^^  *^'   ^^^^  ^^^  reinstated  by  a  warrant  for  a 
leaie.  forcible  entry. — Chiles  »».  Stephens  (1st  Mai.  333;) 

and  consequently,  being  still  in  possession,  a  war- 
rant of  forcible  detainer  should  not  be  maintained 
against  him,  (if  he  be  not  concluded  hy  the  written 
lease)  provided  a  jury  should  consider  him,  not  as 
a  tenant  who  obtained  possession  from  his  landlord, 
but  as  one  who  held  possession  in(le|)endentiy  of  the 
nominal  lease  and  agreed  to  hold  as  tenant  merely  to 
retain  the  possession,  and  thus  frustrate  an  illegal  at* 
tempt  to  oust  him  by  force. 

Party  eatopp.  If  the  covenant  had  exprefsly  acknowledged  that 
edfromdenyi  Norton  had  been,  in  fact,  evicted  by  the  sheuff  un- 
Ir^exprew??  ^^^^  *'*^  habere  facias^  he  would  have  been  thereby 
acknowledg'  estop|)ed  to  deny  that  fact,  and  consequently,  the 
ed  ia  oovem  eviction  being  admitted,  and  having  been  submitted 
""^V  ***i*,^^-*^*  to,  by  afterwards  voluntarily  leasinj;  the  land  and  en^ 
haberefaeia$.  i^^^g  tiruler  that  Uase^  he  could  not,  (without  proof 
U II Jcs  fraud  of  fraud  or  duress,)  resist  restitution  by  proving 
or  duresi,^  he  ^y^^^  ||jg  eviction  was  unlawful  and  such  as  he  might, 
restiiuuon  by  <>"  ^1*3^^  ground  alone,  have  avoided  if  he  had  sued 
proving  the  out  a  warrant  for  forcible  entry  instead  of  waiving 
eviction  to  gych  riffht  and  enterinff  under  and  recoocnising  the 
have  been  il    ^ j^,^  ^f»  ,,^  wro..g-doc?. 

But  the  covenant  does  not  expressly  acknowledge 
Written  ac.  that  Norton  was  actually  evicted  nor  that  he  re-en- 
knowledg-  tered  under  the  title  of  Miss  Sanders.  It  merely 
"arT  ***rn^im-  *^^*'***®  ^^^^'  '"  Virtue  of  the  habere  facias,  "-Hhe  sheriff 
inV  Tig  °ial.d-  haspui  Ann  T.  Sanders  incomphte  and  perfect  possession 
lord,  hasbe'D  of  the  Uind^  ^'C  which  I,  Wm.  Norton  occupy;  and  in 
P"*  '^n  com-  consequence  of  the  said  Ann  T.  Sanders  being  wil- 
Fect'poJle'i!  "  lin?  t*»at  I  shall  continue  lure  on  said  land,  &c.~i  con- 
sion  of  (h«*    sider  myself  as  her  tenant,  &c." 

•henff*'»^  a^d  ''''*''  acknowledgment  does  not  necessarily  import 
that  party  that  Norton  had  been  evicted  from  the  land — it  rather 
charged  ai    means  that  he  was  not,  in  fact,  turned  out,  but  that 
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Miss  Sanders  having  been  put  into  pessession  with  Nortok 
him,  he  was  considered  as  constructively  turned  otrf,  and  sbhdi.^" 
was  to  continve  or  retain  his  possession,  but  as  her 
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tenant.     The  testimony,  therefore,  which  tended  to  tenant,  "con- 

Erove  that  he  had  never  been,  in  fact^  evicted,  and  J^!}® 7enant  of 
Hd,  prior  to  the  alleged  eviction,  held  the  land  se-  such  landlord 
veral  years,  as  tenant  under  her  father  who  claimed  ia  not  an  aci 
adversely  to  Ann  T.  Sanders,  did  not  contradict  the  *^«*owledg' 
Govenaittbiit  was  admissible  to  show  the  truth  which  tion ;  nor^doci 
the  covenant  left  in  doubt.     The  evidence  on  that  it  esfop  the 
point,  and  which  was  excluded  by  the  circuit  court,  o<^capant 
tended  to  shew  oidy  an  attornment;  and  an  attorn-  iJ^"  hT"ngh*t 
nient  by  a  tenant  without  his  landlord's  consent,  or  oftoch  claim* 
without  a  judgment,  order  or  decree,  is  declared  to  f"*  °^  ^^^ 

be  void. — Besides,  in  such  a  case,  the  tenant  may  re-  L„,i\!!!if 

■      I*  ■       iiij*       1       •       "^i       parol  tfstimo- 

sist  a  warrant  by  his  new  landlord  for  detainer,  be-  uy  admissible 

cause  he  did  not^  in  fact,  enter  under  the  title  of  to   prove  no 
that  landlord.  t^XS'L 

The  eflect  of  the  evidence  rejected  by  the  circuit  ppor  poues- 
conrt,  will  not  now  be  considered.  The  jury  had  a  charactc^  *^' 
right  to  consider  it,  and  to  decide  on  the  whole  case, 
whether  Norton  s^hould  be  deemed  the  tenant  of  San-  Tennant  maj 
ders,  and  whether  he  entered  as  her  tenant — and  resist  a  war- 
ought,  under  all  the  circumstances,  to  be  concluded  ""j^  deta?*^" 
by  his  contract  of  lease,  and  compelled  to  make  res-  er  at  the  in> 
titution. — therefore  the  circuit  court  erred  in  ex-  itance  of  a 
eluding  evidence,  and  in  instructing  the  jury,  in  ef-  'A"^^®^'  "*'•' 
fisct,  that  they  must  find  for  Sanders.  ^i^  \e '^did 

Judgment  reversed  and  cause  remanded  for  a  new  °**'  ^°*°''* 
trial. 

JtfUb  and  Brown^  for  appellant;  ^Sanders,  for  appellee. 

DISSENT. 

Judge  Underwood  dissented  to  part  of  the  foregoing 
opinion  as  follows : 

Judge  Underwood  is  of  opinion  that  Norton 
might  avoid  his  covenant  by  shewing  a  tortious 
eviction  in  cont^equence  of  which  he  had,  either  to 
enter  into  the   covenant,  or  forthwith  abandon  the 

E remises.  Such  an  abuse  of  the  process  of  the  law 
y  Sanders,  does,  in  his  opinion,  amount  to  a  fraud 
in  law,  consequently  he  di$isents  from  so  much  of 
the  opinion  as  holds  out  the  idea  that  Norton  would 
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be  e&toppecl  by  his  covenant  to  deny  his  tenancy  un- 
der such  circumstances. 


Grbat- 

BOUSS 

v§. 
Throckmor.       ne  counsel  for  the,  appellee  filed  the  following  sugges- 

— ! tions  by  way  of  petition  for  re-kearing^  which  were  ootV' 

ruled: 

The  counsel  for  the  appellee  would  respectfully 
suggest  to  the  court  that,  in  the  opinion  (fell vered 
in  this  cause,  it  is  reversed  on  the  jirround  that  the 
appellant,  Norton,  held,  under  his  father,  John  Nor- 
ton, who  held  adversely  to  Sanders:  The  court  is 
respttctfulfy  referred  to  tlie  writ  of  restitution  which 
will  shew  that  John  Norton  was  a  party  thereto  and 
actually  turned  out  by  it,  by  a  subsequent  writ. — 
The  p^ce  held  by  William  "Norton  is  part  of  the 
same  trac-t  held  by  John  Norton, — and  surely  the 
tenant  William  cannot  be  regarded  as  in  a  better 
condition  than  his  landlord.  A  reconsideration  of 
the  cause  is  respectfully  prayed* 


7J1II  16 
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Assumpsit.         Greathouse  VS.  Throckmorton. 

Case  6.  Error  to  the  Mason  Circuit;  W.  P.  Roper,  Judge. 

Jndebitatue  assumpsit.    Money  paid^  lent^  4^c.     Gamlh 
Kng.     Consideration.    Action. 
November  8«   Judge  Buckner,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  pro- 
secuted in  the  circuit  Court,  by  Throckmorton 
against  Greathouse.  The  declaration  contains  two 
counts — 1st  for  money  lent;  2d  for  money  paid,  laid 
out,  and  expended,  by  the  defendant  in  error,  for 
Greathouse,  at  his  instance  and  request. 

The  cause  was  tried  upon  the  general  issue;  and 
upon  a  verdict  rendered  in  favor  of  Throckmorton, 
for  one  hundred  and  fifty  dollars,  a  judgment  was 
entered;  to  reverse  which,  Greathouse  prosecutes 
this  writ  of  error. 

One  witness  only  was  examined,  who  proved  in 
substance,  that  he  had  opened  a/aro  bank  at  the  house 
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t)f  Throckmorton,  and  won  of  Greathoiise  the  sum  Great- 


house 
Ti. 


of  one  hundred   and  thirty  dollars,  who  left   the 
place  without   paying   him;  but  a  few   days  after-  Thro'  kmor^ 
wards  returned,  and  informed  iiim  that  he  had  spo-  ton. 
ken  to  Throckmorton  io  pay  it  forjum^  andenquir-  """"* 

ed  of  witness  whether  he  was  willing  to  take  him 
for  the  amount,  and  discharge  him,  (Greathouse.) 
The  witness  consented,  and  they  spoke  to  Throck-  . 
lYiorton  on  the  subject,  who  agreed  to  tlie  arrange- 
ment; and  the  plaintiff  in  error  was  thereupon  dis- 
charged from  tlie  debt.  The  defendant  in  error,  had 
not  been  engas^ed  in  the  game,  wlien  the  witness 
won  the  money  from  Greatbouse;  but  was  present 
during  a  part  of  the  time  that  the  parties  engaged 
were  gambling;  and  urged  the  plaintiff  in  error,  to 
cease,  and  eventually  succeeded  in  putting  a  stop 
to  it. 

The  witness  owed  Throckmorton,  who  was  a  ta- 
vern-keeper, $20  for  board,  and  $130  for  money 
won  at  a  time,  different  from  that  at  which  the 
janoney  had  been  won  by  the  plaintiff  in  error;  and 
in  that  way  the  $150  which  Throckmorton  had 
assumed  to  pay  for  Greathouse,  was  adjusted,  to  the 
satisfaction  of  the  witness,  who  stated  that  he  con<- 
«idered  the  payment  made  to  him,  in  the  manner 
stated,  equal  to  money,  because  he  owed  that  sum 
to  Throckmorton — no  part  of  which  had  been  won 
in  the  presence  of  Greathouse;  and  that  he  woidd 
have  paid  in  money,  every  cent  of  the  bill  for  boardi 
and  the  $tSO  won  from  him>  had  it  not  been  ad- 
justed in  the  manner  stated. 

Upon  the  close  of  the  testimony,  a  motion  was 
made  to  instruct  the  jury,  as  in  case  of  nonsuit, 
which  the  court  overruled. 

The  plaintiff  in  error,  also  moved  the  court,  to 
instruct  the  jury,  ^that  if  they  believed  from  the 
^'testimony,  that  one  hundred  and  thirty  dollars  of 
*Hhe  debt,  due  from  Greathouse  to  Smedley,  (who 
''was  the  witness,)  had  been  arranged  and  settled, 
"by  a  debt  due  from  Smedley  to  Throckmorton  for 
'^gaming,  theplaintiff  could  not  recover  that  amount 
''in  this  action;"  but  the  motion  was  overruled,  and 
to  the  opinions  of  the  court,  on  both  points,  excep- 
tions were  taken,  and  their  correctness  is  now  ques- 
tioned by  the  errors  assigned. 
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Great-  For  the  plaintiff  in  error,  it  has  l)een  insisted  that^ 

^^^"  v«  under  neither  of  the  counts  in  the  declaration,  could 

Throckmor.  ^  recovery  be  legally  effected,  as  there  was  no  mo- 
TOM.  ney  actually  lent  or  advanced.     Various  authorities 

T  :""  have   been  cited   in  ar^^ument,  none  of  which  arc 

money' ^paid*^  sufficient  to  maintain  the  position  assumed.  The 
^c.  oD]y  doctrine  that  indebHains  assumpsit  is  in  the  na- 
maintainable  ture  of  debt,  and  must  be  supported  by  a  monied 
BiHe^atioirTs  Consideration,  cannot  be  reasonably  doubted.  The 
money,  not  ^^^  cited  proves  that;  but  nothing  more.  In  the 
property,  and  case  of  Lucket  VS.  Bohannon,  III  Bibb  378,  which 
".  *"PP°T^®^*  has  been  confidently  relied  upon  by  the  counsel  of 
pays"  a^'debt  Greathouse,  this  court  said:  '*h  is* clear  that  an  ac- 
^lue  by  de^ft.  ^Hion  for  money  had  and  received,  or  for  money 
to  plaintiff's  "laid  out  and  ex|)ended,  cannot  be  maintained  where 
oancelment  ""^  money  has  been  received  or  paid;  but  imme- 
ot  both  debts,  ^^diately  afterwards  it  is  added,  ''and  in  this  case,  the 
without  the  ^'evidence  proves  property  and  not  money  was  re- 
?nrpa8»°n"'  '*ceived  by  Lucket."  In  the  present  case,  no  part 
andrepauin|.  of  the  consideration  was  property. 

Had  the  money  been  advanced  by  Throckmor- 
•'ton  to  Greathouse,  and  by  him  paid  to  Smedley, 
and  by  the  latter  returned  to  Throckmorton,  no  dif- 
ficulty on  this  point  could  have  suggested  itself.  It 
would  certainly  have  been  an  idle  ceremony  to  have 
thus  handed  the  money,  from  hand  to  hand,  under 
an  agreement  between  all  the  parties  concerned,  that 
it  should  be  immediately  returned  to  the  pocket  of 
the  individual,  from  whom  it  started.  The  case  of 
Beardsley  vs.  Root,  XI  Johnson's  Reports  470,  is 
considered  as  in  point.  I'hat  was  an  action  institut* 
ed  by  a  client  against  his  attorney.  On  a  sale  of 
land,  made  by  the  officer  under  an  execution  in  fa- 
vor of  the  client,  his  attorney  became  the  purchaser, 
by  whose  directions  the  officer  returned  the  execu- 
tion satisfied,  having  first  taken  from  him  a  receipt 
for  the  amount  of  it.  The  court  in  their  opinion, 
said,  that  strictly  speaking,  the  attorney  should  have 
paid  to  the  sheriff  the  purchase  money,  in  satisfac- 
tion of  the  execution;  but  as  the  officer  would  have 
been  justifiable  in  paying  it  back,  it  was  unneces- 
sary to  go  through  such  a  ceremony;  and  that  upon 
the  return  of  the  execution  satisfied,  by  order  of  the 
attorney,  and  the  reception  by  him  of  "a  deed  for  the 
Jand,  the  amount  of  the  execution,  was  in  contem- 
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pJation  of  law,   in  his  hands.     The  action  iu   that  Great- 
case  was  for  money  had  and  received;  in  this,  it  is  ^^^^^^ 
for  money  lent,  laid  out,  and  expended,   &c.     That  Throckmor- 
however,  cannot   vary   the   principle.     In   neither  tow. 

case  could  the  action  be  maintained,  but  upon  a  mo- — — 

nied  consideration;  and  an  actual  advancement  of 
money,  would  have  been  as  necessary  in  the  one 
case  as  the  other. 

VVe  are,  therefore  of  ojiinion,  that  the  motion  to 
instruct  as  in  case  of  non-suit,  was   properly  over^ 

'"'f*'       t.  ..  .r  No  answer  to 

As  to  the  second  instruction  moved  for,  we  are  of  actioDformo- 
apinion,  lliat  it  was  also  .properly  refused.  Great-  "ej  paid  by 
house  was  under  no  obligations,  legal  or  moral,  to  Jicfen!ffnt*8 

E>iiy  the  money  which  Smedley  had   won  of  him;  u«e,  thatpU^f 
ut  if  he  thought  proper  to  do  so,  no  one  had  a  had  won  tb« 
right  to  object  to  it.     He  determined  to  do  it,  and  JJe"%rsoT 
applied  to  i  brock mort on  to  advance  for  him  the  paja.    The 
money,  by  paying  it  to  Smedley,  or  settling  the  de-  respon-ibilitj 
mand  for  him.      rhrockmorton  was  not  even  pre-  ^^  defendaot 
gent  when  the  money  was  won  from  Greathouse,  ex-  his  being*  di«- 
cept  for  a  part  of  the  time.     He  was  not  in  any  way  charged^  from 
concerned  in  the  game,  and  used  his  influence  to*^|'.^®^'  ^T. 
prevent  him  from  gambling;  and  when  applied  to,  at^hia^Joquesi. 
as  a  friend  to  pay  the  money  for  him,  procured  his 
discharge  by  receipting  to  Smedley,  for  j|^l50,  due 
by  him; — ISO  was,  to  be  sure,  won  at  faro;  but  it 
was  a  matter  of  no  consequence  to  Greathouse,  how 
Throckmorton  settled  the  debt.     He   had  no  right 
to  object  to  the   manner  of  payment.     If  the  de- 
fendant in  error  had  paid  the  money  to  Smedley^ 
the  latter  owed  it  to  him,   and  would  have  imme- 
diately returned  it,  if  he  is  worthy  of  credit. 

The  judgment  of  the  circuit  courtj  must,  there- 
fore, be  aiRrmed  with  costs. 

DISSENT. 

Judge  Underwood  delivered  the  following  dment  lo  so 
much  of  the  opinion  of  the  courtj  as  relates  to  the  second 
inslructiany  moved  by  defendant  and  overruled. 

In  this  case  I  dissent  from  so  much  of  the  opinion 
heretofore  delivered,  as  sustains  the  circuit  court  in 
refusing  the  second  instruction  asked  for  by  the 
plaintiff  in  error.  The  act  against  gaming  (1  Dist. 
633)  makes  void  all  promises  where  the  whole  or 
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Great-         any  part  of  the  consiileration  of  such  promise  is  mo* 
"^^'"g  "®y  ^^  other  valuable  thing  won,  laid,  or  betted  at 

Throckmor-  cards,  dice,  tables  or  any  other  game  whatsoever. — 
Tom.  Under  the  operation  of  this  act,   the  undertakings 

JT^"""J  on  the   part  of  Greathonse  to  pay  Smedly,   and  of 

Smedly  to  pay  Throckmorton  the  sums  which  eacii 
had  won  at  Faro,  were  also  hereby  void.  But  by 
transferring  the  void  promise  of  Greathouse  in  fa-; 
vor  of  Sinedly  to  Throckmorton,  a  binding  effica- 
cy has  been  imparted  to  it,  and  the  latter  will,  as  the 
opinion  stands,  be  permitted  to  recover  upon  it.  I 
confess  that  I  do  not  perceive  the  principle  upon 
which  it  can  be  done  with  propriety.  On  the  con- 
trary, where  the  transfer  rests  upon  no  other  consid- 
eration than  that  of  exchanging  one  gaming  debt  for 
another,  I  cannot  conceive  how  a  liability  can  be 
created  according  to  any  known  principle  of  the  law. 
There  is  no  consideration  for  such  a  liabilit}'.  Here 
Throckmorton  has  given  a  gaming  debt  on  Smedly 
for  a  gaming  debt  on  Greathouse.  True  Throck- 
morton also  gave  an  at  count  for  Smedly's  bond 
amonnting  to  $20  in  addition;  and  to  this  extent 
there  was  a  valuable  consideration  paiied  with  by 
him,  provided  Smedly  was  discharged  because  of 
the  assumpsst.  Even  if  Throckmorton  has  a  right 
to  recover  to  the  extent  of  this  $20,  still  a  valuable 
consideration  of  that  amount  cannot  enlarge  his 
right  to  recover  for  a  gaming  consideration.  I 
should  rather  say,  that  the  gaming  consideration 
when  coupled  with  a  valuable  con:>ideration,  will 
vitiate  the  latter,  than  that  the  latter  will  purify  the 
former. 

I  hold  it  to  be  incontestable  that  every  declaration 
in  assumpsit,  must  set  out  a  consideration  sufficient 
in  law  to  support  the  action.  See  I  Chitty  295 

Now  I  think  there  can  be  no  such  thing  as  a  val- 
uable consideration  to  support  a  contract,  unless  one 
of  the  parties  to  it,  either  transfers  money  or  pro- 
perty at  the  time,  or  agrees  to  i\o  so  in  future,  or 
has  already  done  it;  or  engages  to  perform  or  has 
performed  some  labor  or  service;  or  agrees  to  do  or 
abstain  from  doing  some  act,  the  performance  of 
which  is  lawful;  or  releases  some  right  or  privilege 
which  may  be  lawfully  enforced  or  executed.     I  cte 
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not  know  that  there  is  any  other  class  of  cases  than  Great- 
those  named,  where  a  valuable  consideration  for  a  "o^'se^ 

{iroinise,  either  express  or  implied,  can  l)e  found. —  Throckmor- 
n  the  action  of  assumpsit  it  is  a  maxim  that  the  ton. 

plaintiff  cannot  recover  more  than  ex  tqao  tt  bono  he 

shews  himself  entitled  to.  He  must  make  out  his  '***"*• 
right  to  recover^  by  stating  and  proving  a  consider- 
ation. In  this  case  Throckmorton  has  obtained  a 
judgment  for  $130  which  ex  eqtio  et  ^nohe  is  not  en- 
titled to,  and  as  I  think  without  consideration:  he 
has  parted  with  no  money  or  property  and  is  not 
bound  to  part  with  any;  he  rendered  no  tervice  and 
is  not  bound  to  perform  any;  he  has  made  no  agree- 
ment to  do  or  not  to  do  an  act  which  was  lawful  and 
which  agreement  on  his  part  might  have  been  a 
sufficient  consideration  to  support  tiie  promise  on 
the  part  of  Greathouse;  and  he  has  released  no  right 
which  he  could  have  enforced  by  law.  On  the  con- 
trary, he  has  merely  surre;idered  a  claim  to  a  gam- 
ing debt  denounced  by  the  statule,  and  which  he 
could  not  recover  in  a  court  of  justice.  It  therefore 
seems  to  me  analogous  to  those  cases  where  the 
foiuitain  is  corrupt  and  where  notiiing  but  immor- 
ality can  issue  from  it. 

If  the  doctrine  is  once  established  that  gamblers 
by  swopingor  exchanging  debts,  can  cleanse  the  tur- 
pitude or  illegality  oi  the  consideration,  there  are 
out  few  of  them,  who  will  lack  ingenuity  to  secure 
their  winnings,  by  inducing  their  vittims  to  prom- 
ise payment  to  some  compeer  in  guilt;  or  to  one  who 
has  either  really  or  prctendediy  won  of  him  at  a 
different  sitting.  Thus  the  whole  policy  of  the  sta- 
tute will  be  defeated  by  circumvention,  and  that  ex- 
cellent tnaxim  of  the  common  law,  "-^  ex  turpi  contractu 
wiiuT  non  actioy^^  disregarded. 

If  A  promises  to  pay  B  Jk50  for  stealing  a  horse 
for  him,  and  B  promises  to  pay  C  $50  to  furnibh 
the  stolen  horse,  and  C  steals  the  horse  for  B  who 
delivers  the  horse  to  A  and  then  it  is  agreedbetween 
the  parties,  with  a  full  knowledge  of  all  the  facts, 
that  A  shall  pay  C  the  JjSO  and  B  be  releasetl  from 
C  and  have  no  further  claim  on  A,  can  C  recover 
from  A  upon  the  promi^e.^  It  does  run  counter  to 
all  my  notions  of  the  pure  principles  of  the  common 
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GRf^T-         law,  to  think  that  they  woiihl  countenance  the  claim 
BOUSE  ^  ^f  ^  thief  and  secure   to  him  the  reward  of  his  ini- 

Throckmor-  ^uity  under  such   circumstances.     The  demand  of 
TON.  Throckmorton  against  Great  house  is  precii^ely  anal- 

~     ' agous  to  that  of  C   against  A   in  the  case  supposed. 

The  only  difference  between  the  two  cases  is,  that 
one  relates  to  the  conduct  of  thieves,  the  other  to 
the  conduct  of  gamblers.  The  common  law  applies 
to  the  immoral  conduct  oftheone)and  the  statute 
operates  upon  the  illegal  contracts  of  the  other  class. 

If  Smedly  chooses,  he  can  still  pay  Throckmor- 
ton, notwithstanding  Greathouse's  conduct.  If 
Greathouse  has  violated  the  rules  deemed  honorable 
among  gamblers,  I  sec  no  reason  why  Smcdiy  should 
shelter  himself  behind  Greathouse.  But  I  disclaim 
the  doctrine  that  a  valuable  consideration  can  in  any 
case  turn  upon  the  honor  of  a  gentleman. 

The  opinion  proceeds  upon  the  ground  that  Great- 
house  bad  determined  to  pay  the  debt,  althouorh  he 
was  neither  legally  nor  equitably  bound;  and  that  it 
was*  therefore,  a  matter  of  no  consequence  how 
Throckmorton  settled  it.  The  opinion  here  as- 
sumes, 1  think,  too  much.  Greathouse  seems  to  be 
determined  not  to  pay  the  debt,  if  we  may  judge 
from  his  resistance  here.  That  he  made  promises 
to  Throckmorton  is  admitted,  but  the  very  question 
is,  whether  the  promises  so  made  are  binding;  and 
not-  whether  these  promises  were  made  at  the  time 
with  a  determination  to  perform  them  or  to  dis- 
charge the  debt  to  Smediy.  These  promises  were 
not  obligatory  on  Greathouse  when  made,  because 
be  receiveil  and  was  to  receive  no  consideration.  If 
by  them  he  had  induced  Throckmorton  to  advance 
in  money  or  property,  or  any  thing  valuable,  the 
amount  of  the  gaming  debt  due  Smediy,  then,  I  ad- 
rait  that  when  Throckmorton  so  made  the  advance, 
it  would  have  imposed  a  liability  on  Greathouse  to 
remunerate  him  to  the  extent  of  the  advancement; 
because  to  that  extent  Throckmorton  would  other- 
wise sustain  a  loss,  which  constitutes  as  valid  a  con- 
sideration in  law,  as  a  gain.  But  here,  in  reference 
to  the  $130,  Throckmorton  has  made  no  advance 
for  Greathouse.  He  has  paid  for  him  neither  mo- 
ney nor  property,  nor  a  Qhose  in  action.     He  has 
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•00I7  surrendered  a  gaming  debt  which  in  law  is  no-  Grk^it- 
thtng,  because  the  contract  by  which  it  exists,  if  it  °*^^'" 
can  exist  at  all,  is  void.     Hence  Throckmorton  has  Throckmor- 
not   lent,  or  laid  out  and  expended  money  for  the  rott 

use  of  Greathouse  to  tl^  extent  of  the  $130,  and  for  r: " 

so  much  therefore  he  had  no  right  to  recover.  "'*"  ' 

But  it  might  be  infered  from  the  expression  in  the 
i)pinion,  that  '4t  was  a  matter  of  no  consequence  to 
Greathouse  how  Tlirockmorton  settled  the  debt," 
that  Greathouse  could  not  take  advantage  of  the 
turpitude  or  lUegaVity  ol  tVie  consideration.     Such 
an  inference  seems  to  me  to  run  counter  to  the  rule 
which  permits  the  defendant  in  assumpsit  under  the 
general  issne  to  shew  any  thing  by  which  the  plain- 
tiff's right  to  recover  may  be  defeated  or  restricted. 
Sonie  countenance  is  given  to  the  opinion  that  Great- 
lioase  cannot  go  into  the  entire  want  of  considera- 
tion   between  Throckmorton  and   Smedly  from  a 
note  in  Chitty  on  contracts,  184.     The  text  says 
that  Buller  justice  put  this  case:  ^^  Suppose  A  owes 
B    100£,  and  B  owes   C  100£,  and  the  three  meet, 
and  it  is  agreed  between  them  that   A  shall  pay  C 
the  100£;  B^s  debt  is  extinguished  and  C  may  re- 
cover that  sum  against  A."    There  is  a  note  made 
in  reference  to  this  text  to  this  effect:  "It  seems 
that  in  such  case  the  defendant  cannot  object  want 
of  consideration  between  plaintiff  and  his  debtor," 
and  XIl.  East.  513,  515  is  referred  to  in  support  of 
the  principle  given  in  the  note.     I  have  examined 
tlie  case  \n  East,  and  instead  of  its  being  against  en- 
quiring into  the  consideration,  it  ratlier  favors  it. — 
Lord  Fllenborough  said,    "  If  one  agree  to  receive 
money  for  the  use  of  another  upon  consideration  ex- 
ecuted, however  frivolous  or  void  the  consideration 
might  have  been,   in  respect   to  the  person  paying 
the  money,  if  indeed  it  were  not  absolutely  immor- 
al  or  illegal,   the  person  so  receiving  it  cannot  be 
permitted  to  gainsay  his  having  received  it  for  the 
use  of  that  other."     Here  the  money  having  been 
actually  paid,  the  holder  cannot  retain  it,  but  must 
account  for  it  to  him  for  whose  use  it  was  paid,  no 
matter  how  frivolous  the  consideration  may  be,  or 
indeed  whether  there  be  any  consideration  at  all.-=- 
But  if  the  consideration  be  immoral  or  illegal,  what 
then?     Shall  the  plaintiff  who  has  been  engaged  in 
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Great-  the  immorality  or  illegality  of  the  transaction  come 
HOUSE  i„jo  a  court  of  justice  and  recover  the  money  as  a 
T«aociMOR.  reward  for  his  guilt  or  misconduct  ?  I  hink  not.— 
™  The  case  in  East  is  long  since  the  Revolution,  and  is 
not  authority,  even  if  it  supported  the  doctrine  con- 
tended for.  ^.  * 

I  have  not  considered  it  a  matter  of  importance  to 
enquire  what  effect  the  $20  for  Smedly's  bond  ought 
to  have  upon  the  case.  I  doubt  whether  it  can  au- 
thorise a  recovery  upon  counts  for  money  lent  or 
laivl  out. 

S|)eaking  of  tlie  case  put  by  Buller,  Justice,  as 
above,  it  is  laid  down  in  Chitty  on  Contracts  184, 
that,  ''  if  the  defendant  was  not  originally  indebted 
to  the  third  party,  (B,)  as  for  money  had  and  re- 
ceived, the  plaint ifTs  remedy  is,  it  seems,  only  by 
action  of  spetrial  assumpsit  on  the  agreement" — an 
amount  for  board  may  be  distinguished  from  money 
lent,  or  laid  out  and  exi)ended.  Whether  this  $20 
can  sustain  the  action  for  any  part  of  the  demand 
set  up  l)y  Throckmorton,  I  give  no  opinion,  differ- 
ing as  I  do  from  my  brethren  in  the  main  point. 

The  coims*'.l  for  plaintiff  in  error  filed  the  following  pe- 
titionfor  rt-hearing. 

It  is  believed,  by  the  counsel  for  Greathouse,  that 
a  re-examination  of  this  cause,  upon  some  questions 
not  agitated  in  the  opinion  heretofore  delivered, 
must  result  in  a  reversal  of  the  judgment  of  the 
court  below. 

Tlie  record  shews  that,  in  July  or  August,  1826, 
Throckmorton  kept  a  tavern  at  the  Lower  Blue 
Lit'ks;  that  Greathouse  called  at  his  tavern  as  a 
guest,  where  he  met  with  Siuedly,  who  was  at  that 
time  boarding  with  Tlirockmorton;  that  Greathouse 
and  Smedly  played  at  Faro  until  Smedly  won 
from  hitn  $150;  that  Smedly  was,  at  that  time,  in- 
debted to  Throckmorton  in  the  like  sum  of  $150, 
of  which  $20  were  for  boarding  and  $130  for  mo- 
ney previously  won  from  him  by  Throckmorton  at 
Faro;  that  it  was  agreed  among  the  three,  that 
Throckmorton  should  give  Smedley  credit  on  his 
books,  which  he  did,  for  the  $150;  that  Smedly  thus 
owed  Throckmorton,  in  consideration  of  the  $150, 
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iftrhtch  Smedly  had  won  from  Greathouse,  and  that  Oreaiv 
Throckmorton  should  look  to  Greathouse  for  the  ^^usi^^ 
money;  or  in  other  words,  Greathouse  verbally  as-  Tbiiockuo&* 
siitned  to  pay  Throckmorton  the  boarding  and  gam-  ton 
blin((  debt  of  Smedlv,  in  consideration  of  the  gam-  _   .  .      -    . 
Wing  debt  which  heowed  Smedly.  woI^rinjT 

This  promise  of  Greatfionse  is  clearly  within  the 
statute  of  frauds  and  perjuries,  and  therefore  null 
and  void.  The  case  of  Waggoner  vs.  The  Bells,  IV. 
Monroe  7,  is,  on  this  point,  desicive  of  the  casfe. 

Herbert  G.  Waprgoner  applied  to  Alexander  Waff- 
goner  to  borrow  money,  who,  not  having  it  to  lend, 
procured  various  sums  from  the.  Bells,  in  his  own 
name,   amounting  in   the  whole*  to  about  $2500, 
which  he   paid  over  to   Herbert  G.  Waggoner>— 
This  money,  except  about  $100,  was  repaid,  at  dif- 
ferent times,  to  the  Bells,  by  Herbert  6.  Waggoner, 
who  contended  that  he  had  paid  the  whole  amount. 
The  matter  was  referred  to  arbitrators,  and  Herbert 
O.  Waggoner,  agreed  to  pay  the  Bells  the  balance 
if  the  arbitrators  should  award  it  against  him.^- 
Tbis  court  decided  that  his  promise  was  void,  be- 
cause it  was  not  in  writing.     I'hey  say  that  Alex-, 
ander  Waggoner  had  not  been  released  from  the  de- 
mand by  the  Bells;  that  he  was  therefore  still  bound 
to  them  for  the  debt,  and  that,  without  such  release^ 
Hert)ert  G.  Waggener  could  not  be  made  responsi- 
ble upon  his  verbal  assumpsit. 

In  this  case,  no  relecue^was  executed  by  Throck-  . 

morton  to  Smedly,  or  by  Smedly  to  Greathouse.. — 
Every  thing  was  verbaiy  except  the  entering  of  a 
credit  to  Smedly  on  the  books  of  Throckmorton. 
Should  this  be  construed  into  a  release^  it  would  ren- 
der the  statute  of  frauds  and  perjuries  a  dead  letter. 
In  ninety-nine  cases  out  of  one  hundred  in  the  mer- 
cantile world,  the  original  debtor  obtains  a  credit 
for  the  demand,  and  the  person  who  assiimes  to  pay 
it,  is  charged  with  the  amount. 

But  asain;  It  is  contrary  to  the  policy  of  the  sta- 
tute* against  gaming,  to  ()ermit  any  arrangement  for 
the  payment  of  a  debt,  with  a  person  tc/io  knew  of  its 
vicious  origin,  to  be  the  basis  of  its  recovery  in  a 
court  of  justice.     See,  on  this  subject,  Hussey  vs. 

Vol.  Vll.  4 
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Grea*-        Jacob,  r  Salkeld  344:  CartHcw  356,  Holt  328,  and 
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^g,         I  Lord   Raymond  87.     See  aUo,  Bowyer  w.  Bawip- 
TaaocxMOR*  t-eii)  II  Strange   1155;  and   what   Lord    ^^anefield 

TOW- says  in  Lowe  m.  Waller,    l>o4iates$(144.     See  also^ 

Petition  for  a  Thompson  vs.  Moore,  IV.  Mon.  19, 80;  I  do.  414, 15; 
re-beariBg.  I  Dallas 429; IV.  do.  S98;  V.  lohnson^a  Rep.  3rV,335; 
III.  Cranch  242,  248;  and  I  Binn^'s  Rep.  1 10,  123. 
The  authorities  first  above  cited  shew  that  a  per- 
son who  is  privy  to  the  illefal  and  vicious  consider- 
atioQ,  can  never  recover  a  gamine:  debt.  The  oth- 
ers $ro  a  step  farther,  and  establish  the  doctrine,  that 
the  taint  or  vice,  of  a  ^amin^  debt, /oUoms  it  into  the 
hands  of  an  assignee  for  a  valftable  eonsideroHon^  al- 
though he  was  igmorant  of  the  iurpitnde  of  the  consid- 
eration. 

The  only  exception  to  this  doctrine  will  be  fonnd 
in  tiie  case'of  Chiles  vs.  Coleman,  11.  Marshall  300. 
That  if  the  looser  of  money  won  at  gaming,  in  con- 
sideration of  a  just  debl^  which  the  mnner  owes  to  a 
third  person^  gives  bis  bond  to  such  third  person, 
who  is  ignorant  of  Xhe  turpitude  of  the  consideration, 
it  will  be  obligatory.  If  however,  such  third  per- 
son-titu/crsfanJs  the  true  nature  of  the  demand,  the 
new  bond  will  receive  the  taint  of  the  or^naZ  transad" 
iiony  and  will  be  null  and  void. 

This  view  of  the  subject,  might  render  it  un- 
iiecessary  to  disturb  the  ground  on  which  this  court 
has  predicated  its  opinion.  But  it  is  respectfully  sug- 
gested, that  it  is  not  tenable,  either  by  the  decissions 
of  the  Enierlish  courts^  previous  to  1T76;  those  of 
our  own  state,  or  even  those  of  New  Yoi*k. 

Lord  Mansfield,  who  was  one  of  the  most  liberal^ 
as  well  as  enlightened  judges,  who  ever  sat  in  West- 
minister Hall,  and  who  made  justice  his  polar  star, 
to  guide  him  through  the  mazes  of  technicality,  re- 
cognized the  doctrine  advocated  by  the  counsel  for 
Greathonse,  as  late  as  1770,  in  the'case  of  Nightin- 
gale vs.  Devisene,  V  Bur.  2592.  This  was  an  action 
lor  money  had  and  received.  It  was  in  proof,  theX 
X600,  in  East  imtta  stock,  had  been  transferred  to 
the  defendant,  for  the  use  of  the  plaintiff.  His  Lord- 
ship, in  delivering  the  opinion  of  the  court  of  King's 
Bendi,  in  tins  case,  said:  ''We  are  all  of  opinion 
that  this  adion,  'for  money  had  and  received,  to  the 
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of  fhe  plaintiff,'  wiU  noi  lie  ta  tbe  present  case,  Orsat-* 
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wiiere  no  nwfuy  urn  rtetmtd^^^ 

In  the  case  of  Lacket  vs.  Bohannon,   III  BiW>,  Tbmc^iiwl- 
S78,  which  was  assumpsit  for  money  had  and  re«ceir-  '^°'*' 
ed,  and   money  paid  for  defendant,  this  conrt  saye :  Petition  for  a 
It  is  dear,  an  action  for  money  had  and  received,  or  re-hearing. 
for  money  laid  out  and  expended,   cannot  be  main- 
tained, where  no  money  has  been  received  or  paid. 

In  the  case  of  Gumming  and  Gumming  vs.  Hack- 
ley  and  Fisher,  VIIl  Johnson  202,  which  was  an  ac- 
tion of  assumpsit  for  money  paid  by  the  plaintiff  for 
the  defendants,  the  supreme  court  of  New  York  say: 
^'But  is  such  a  change  of  security  the  actual  paynier^ 
of  money  under  this  count?"  **in  Taylor  and  Hig- 
gins,  III  East,  169,  'Hhe  court  of  King's  Bench,  held 
^4t  not  to  be  equivalent  to  the  payment  of  money, 
^'and  not  snificient  to  eutitle  the  party  to  recover 
'^under  such  count.  //  seems  to  be  a  rule,  that  under 
^^a  count  for  money  paid,  if  must  ^ppearthal  money  was 
^^actuatty  orfooneed." 

This  case  was  decided  after  solemn  argument,  by 
eminent  counsel,  and  upon  a  review  of  the  English 
cases  on  the  subject,  both  before  and  since  1776* 

Being  Jir  money  paid  by  a  change  of  secxtriHes^  it  is 
believed  to  be  more  in  point,  than  the  case  of  Beards- 
ley  and  Root^  referred  to  in  the  opinion  of  this 
court. 

No  English   case,  either  ancient  or  modern,  has 

8 one  the  length  of  Beardsley  and  Root.  Some  mo- 
ern  cases  have  decided,  that  this  species  of  action 
could  be  maintained,  where  bank  bilb  or  bills  of 
exchange,  had  been  received;  but  it  was  on  the 
ground  that  they  were  money^  and  consequently  that, 
money  had  been  actvally  received. 

The  ease  of  Beardstey  and  Root  is,  however,  clear- 
ly distioguishable  from  the  case  of  Greathouse  and 
Throckmorton,  as  well  aa  from  those  of  Lucket  and 
Bohannon,  and  Uackley^Wfl  Fisher.  It  was  a  case 
of  money  had  and  received/i^  an  attorney  for  the  me 
of  his  clieni^  and  not  for  money  lent  t>r-pfaidi '  The 
attorney  had  caused  an  execution,  in  favor  of  his 
client,  to  be  levied  on  a  tract  of  land;  bad  become 
Che  pwreba^r  of  the  land  under  the  exeqntion;  had 
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GRBrr--         received  a  deed  for  the  land  from  the  sheriff;  had 
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VI. 


given  him  a  receipt  for  the  amount  of  the  execution^ 
Throcsmoii^  2^d  directed  htm  to  return  it  satisfied,  whiph  he  ac- 
TON.  cordingly  did.     A  stronger  case  for  the  mainftainance 

'    ~  of  an  action  for  money  iiad  and  received,  where  the 

dollars  had  not  been  actually  counted  out  and  naid^ 
can  scarcely  be  imagined.  But  it  has  very  little  si« 
miiitude  to  that  now  before  the  court,  and  should 
not  be  sufficient  to  overturn  the  doctrine  of  the  com- 
mon law,  as  recognized  by  Lord  Mansfield,  by  this 
court,  and  the  supreme  court  of  New  York,  in  the 
case  above  cited.  A  re-hearing  is  therefore  respect^ 
fully  solicited. 

JJepeto  for  Greathouse. 

RESPONSE. 

Chief  Justice  Robertson    delivered  the  Response  of  thb 
court  to  tlije  plaintiff  ^s  petition  for  a  re-hearing. 

On  a  fuU  reconsideration  of  this  case,  the  coui*t, 
(Judge  Underwood  dissenting,)  adheres  to  tlie 
opinion  heretofore  delivered. 

Statutes  a-         The  authorities  cited  in  the  petition,  are  not,  in 
FiT"")*  b?con-  ®"*^  opinion,  applicable  to  this  case ;  nor  at  all  de- 
»«/ued  strictly  cisive  of  the  principle  which  must  govern  it.     We 
cannot  think  that  any  of  the  statutes  against  gaming, 
can  be  made  available  to  the  plaintiff  in  error. — 
These  statutes  have  hitherto  been,  and  should  ever 
be  construed  strictly;  such  was  the  judicial  interpre- 
tations of  the  Statutes  of  Charles  11.  and  of  Anne,  in 
England— See  U  Burrow,  1027—11   Wils.  309— j&. 
36 — Cowper,  281 .     And  the  statutes  of  Virginia  and 
of  this  state  have  never  been   constructively  ex- 
tended beyond  their  direct  and  obvious  import. — 
The  simple  act  of  gaming  or  of  betting,  without 
fraud  or  deceit,  is  not,  and  never  was  unlawful. — 
As  to  promises  on  consideration  of  money  or  other 
thmg  won,  the  statutes  apply  ofily  to  promises   ^'  t^ 
any  person  or  for  his  tisc,"  in  coiisideration  of  money 
or   projierty,   "by  hhn  won,  or  whereof  money  or 
other  thing  so  toon,  lent,  or  advanced,  stmll  be  a  pait 
or  all  of  the  consideration  money.''  Chiles  vs.  Cole- 
A  owes  B     man,  II  Mars'l.  300.     The  assignment  by  the  plain- 
at'7aro'*''B    ^**  ^^  Smedly   could  not  have  been  enforced  as  be- 
owi  c,  A  ap-  tween  themselves— nor  (jould  any  action  have  been 
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maintainecl  by  Smedley  against  the  plaintiff  on  any  Great- 
new  contract  made  in  consideration  of  that  aasump-  ^^^"^ 
sit — as  long  (ta  t/ie  promise  remained  unsatisfied  by  pay-  TaaocK- 
ment,  the  ^^romisor  could  not  be  bound  by  it.     But,  if  in  mortom. 

consideration  of  a  debt  due  from  Smedley  toa  stran-  -7: ' — 

ger,  the  plaintiff  had  undertaken  to  pay  the  latter  SaTe^hic^b 
the  amount  which  had  been  assumed  to  Smedley,  he  c   does  bj 
could  not  have  exonerated  himself  by  impeaching  discbargior 
the  original  consideration,   unless^the  stranger  had  ^nte^wm^dop 
been,    in   some  way,  privy  to  the  gamingr%prior  to  to  C  from  B, 
the  undertaking  to  him.     So  too  there  can  be  no   which  a  owed 
doubt  that  if,  at  the  plaintiff's  request,  the  defendant  ^^^  ^  *'*•  ^ 
had  paid  to  Smedley  in  money,  the  amount  won  by  psuCsiJ.^  a 
him  from  the  plaintiff,  the  defendant  could  recover  is  no  rfefeDcc 
it  from  the  plaintiff  in  an  action  of  assumpsit;  for  ^^  a|lege  ihe 
though  there  was  no  binding  consideration  between  betwec^n*A**& 
the  plaintiff  and  Smedley,  the  payment  of  the  mo-  B, and  Bnnd 
ney  by  the  defendant  at  the  plaintiff's  request  would  ^   **>  *»8ve 
have  been,  as  between  them,  a  legal  and  valuable  ^*^"  nTJarl 
consideration.   (II  Wife.  30*J.)     And  for  a  like  rea-  The coimder- 
son,  if  A  owe  B,   and  C,   at  the   request  of  A  dis-  »<ion   upoQ 
charge  the  debt   or  exonerate  /lim  from  it,  the  con-  T^'^j   1  • 
sideration  between  C  and  B   is  immaterial— it  is  not  actioif,  is 'the 
even  essential  that  there  should  have  been  any  valu-  surrender  of 
able  or  legal  consideration  as  between  tktm — and  ^*'  ^  ^'".'jP" 
therefore  C  might  recover  the  full  amount  of  the  J}i*Hhargc  of' 
debt   from  A  even  if  the  debt  from  A  to  6  had  Au  debt  to  B, 
been  extinguished  by  a  donation  of  it  by  B    to  C  af-  ^^  ^^®  in- 
ter the  latter  had  assumed  to  pay  it  for  A.     In  such  q""*"©"  A '*^ 
a  case  the  extinguishment  oi  the  debt  by  C   at  the 
request  of  A   would  be,  as  between  tfiem,  a  su&cient 
consideration  to  bind  A  to  O   for  the  whole  amount 
of  the  debt  so  extinguished:  Cbitty  on  contracts,  IS4. 

But  the  counsel  for  the  plaintiff  insists  that,  as  his 
client  had  incurred  no  le^ai  obligation  to  Smedly,  he 
is  not  legally  liable  to  the  defendant  in  consequence 
of  his  extinguishment  of  Smedley 's demand,  so  far  as 
that  extinguishment  resulted  from  a  gaming  consid- 
eration t>etween  the  defendant  and  Smedly.  This 
would  be  true  if  the  promise  by  Smedly  to  the  de« 
fendant  could  be  decided  to  be  of  no  actual  value. 
But  wc  cannot  judicially  decide  that  Smedley's 
assumpsit  to  the  defendant  was  of  no  Value  in  lact. 
If  Smedly  was  solvent  and  determined  to  pay  the 
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Great-  defendant,  notwitbsfanding  his  hgal  righi  to  have 
Houss^^  ^l^ltored  himeeir  under  the  gaming  law,  his  assuinp- 
Tbrockmor-  sit  to  the  defendant  might  l^ve  been  eqoal  in  value 
TON.  to  the  amount  assumed.  ^ 

Rcspome.  It  is  enough  for  the  plaintiff  that  he  may  plead 

law  against  gaming  for  himself.  He  cannot  plead  it 
for  another — nor  prevent  Smeclly  from  paying— nor 
divest  the  defendant  of  the  amount  after  Smedly 
had  paid  it. 

Although  Smediy  was  under  no  legal  obligation 
to  pay  the  defendant,  yet  he  may  have  felt  constrain- 
ed by  an  honorary  obligation  even  more  inviolable 
(in  the  opinions  of  some  men)  than  auy  mere  legal 
sanction.  And  if  he  was  willing  and  able  to  pay, 
and  would  have  felt  himself  degraded  by  refusing 
to  pay;  surely  it  cannot  be  said  that  the  defendant 
'  has  sustained  no  loss  in  consequence  of  his  having 
exonerated  the  plaintiff  at  his  instance  and  request. 
He  has  given  up  a  claim,  which  to  him,  may  have 
been  valuable  and  available — and  shall  the  plaintiff 
now  be  allowed  to  withhold  indeouiity  by  shewing 
that  Smedly  might,  if  he  had  been  so  disposed,  have 
evaded  payment  to  the  defendant  by  relying  on  a 
gaming  consideration? 

Such  a  doctrine  would,  in  our  opinion,  be  not 
only  an  unwarrantable  extension,  but  an  unjust  and 
impolitic  perversion  of  the  statutes  against  gansing. 
It  would  produce  extensive  consequences,  the  end 
and  operation  of  which  can  scarcely  be  imagined, 
and  which  might  be  embarrassing,  mischievous  and 
even  demoralising. 

Suppose  that  the  plaintiff  had  bought  the  defend- 
ant's claim  on  Smedly,  and  had  given  his  bond  for 
the  amount  promised  for  it,  (knowing  the  original 
consideration,)  could  he  have  avoided  the  obligation 
ot  his  bond  by  shewing  that  the  ilefendant  had  won 
from  Smedly  the  amount  of  tlie  claim  so  sold?  We 
think  not. 

The  claim  was  deemed  to  be  of  some  value — tbe 
parties  fixed  its  value  by  their  own  estimate;  and  the 
plaintiff  could  not  have  evaded  his  bond  given  in 
consideration  of  the  transference  to  him  of  the 
chance  of  collecting  the  amount  of  the  claim.     K 
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he  had  collected  the  amount,  then  surely  he  could  Grcat- 
not  have  avoided  his  bonrd.     Bat  the  receipt  of  the  "ous£ 
amount  aftei*  the  execution  of  the,  bond,  ^uld  not  throckbtor- 
netroact  so  as  to  form  a  consideration  for  the  bond,  ton. 
if  there  was  no  oonsiderniion  at  tlie  date  or  delive- 


ry. Therefore,  it  wouid  seem  that  the  collection  of  ^*'P®"'®- 
the  amount  of  the  claim  would  not  be  material  to 
the  question  of  consideration — and  whether  the 
money  had  ever  been  collected  or  not^  there  would 
have  been,  as  between  the  parties  to  the  bond,  a  suf- 
ficient consideration. 

Suppose,  when  usurious  contracts  were  voidy  A, 
who  held  a  bond  on  B  for  $1000  in  consideration 
of  that  sun*,  loaned  at  an  Intere^  of  7  per  cent,  had 
sold  the  bond  to  C  for  the  note  of  i)  to  him  for 
$1000 — (C  having  notice  of  the  usury,) — could  C 
avoid  the  note  by  shewing  that  the  contract  be- 
tween A  and  B  was  usurious?  It  seems  to  us  that 
he  could  not*  If  C  had  promised  to  pay  B  $1000 
in  consideration  of  so  much  money  won,  and  A  at 
the  request  of  C,  hail  paid  B  the  $1000  for  C  by 
surrendering  to  B  his  bond  for  $1600,  given  in  con*- 
sideration  of  the  loan,  c<Hild  G  avoid  the  payment 
of  the  $1000  to  A  by  shewing  that  tlie  contract  be- 
tween A  and  B  was  usnriousP  It  seems  to  us  that 
he  could  not.  B  might  not  have  ever  pleaded  the 
ysvrv — Jiis  bond  might,  therefore,  ami  doubtless 
would  have  been  deemed  valuable  to  A  and  the  lat- 
ter should  not  be  juggled  out  of  that  value  bv  C 
in  consequence  of  kindness  manifested  towards  him, 
and  benefit  conferred  on  him  at  his  request.  The 
analogy  between  a  contract  void  for  usury  and  an 
agreement  void  for  gaming  is  perfect.  Consequent- 
ly, we  come  to  the  conclusion,  that  it  is  not  mate-' 
rial  to  the  plaintifi*  nor  to  the  legal  merits  of  this 
case  whether  SmedW  could  or  could  not  have  re* 
sisted  the  payment  of  the  sum  which  be  had.assum- 
ed  to  pay  to  the  defendant.  He  chose  to  pay  it — 
and,  as  is  sitggested  in  the  former  opinion,  the  de- 
fendant's righi  to  recover  the  whole  amount  in  this 
suit,  is  as  perfect  and  as  legal  as  it  would  have  been 
if  Smedly  had  paid  the  defendant  with  one  hand  and 
then  received  the  amount  with  the  other  hand  in 
oonseguence  ©f  the  defendant's  assumpsit  to  the 
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Great-         plaintiif.     If  the  derendant  and  Smedley  had  merely 
"°^"*j  exchanged  their  claims,  the  one  for  the  other,  without 

TuaocKMOB-  extinguishing  Smedly's  claim  on  the  plaintiff,  the 
TON.  latter  mij2:ht  have  successfully  relied  on  the  original 

consideration  in  a  suit  on  his  promise  to  Smedly.— - 

But  he  is  not  sued  on  that  promise  but  on  that  to 
the  plaintiff.  Wherefore  the  former  opinion  must 
remain  unaltered. 


i^ebt.  Bohannon  vs.  Broadvvell. 

Case  7.  Appeal  from  the  Wooflford  Circuit ;  W.  L.  Kelly,  Jadge. 

Practice,     JVuZ  tiel  record.     Demurrer. 

November  8.      Chief  Justice  Robertson,  dcliverccl  the  opinion  of  the  Court. 

This  is  an  action  of  debt,  brought  by 
the  clefendant  against  the  plaintiff  in  error,  on  an  ap- 
peal bond.  The  declaration  averred  that  the  decree 
api)ea1ed  from,  had  been  affirmed.  The  circuit 
court,  after  overruling  a  demurrer  to  the  declara- 
tion, sustained  a  demurrer  to  a  plea  of  ntiZ  (teZ  record; 
and  thereupon  judgment  was  rendered  for  damages 
assessed  on  a  writ  of  enquiry. 

jVul  tiel  re-  '^^^  P'^^  '*  good.  It  is,  in  effect,  a  denial  of  the 
cord,  o  good  allegation  of  affirmance;  for  if  there  be  no  record 
plea  to  nnnc- of  affirmance,  the  decree  could  not  have  been  af- 
on  nn^a "^l^nl  ^rmed.  It  is  not  material, therefore  whethernul  uil 
bond,  aliho'  Tecord^  or  a  plea  simply  denying  that  the  decree  had 
the  declari-  been  affirmed,  would  have  been  most  formal:  In 
tion  merely  this  case  they  would  be  the  same  in  effect, 
firmance  of"  But  nwl/icZ  rccorrf  was  the  most  appropriate  plea, 
the  original  The  technical  mode  of  declaring  would  have  been, 
judgment  ^or  ^^  j^y^,.  ^1,^^  ^^^  clecree  had  been  affirmed,  "as  ap- 
^Tt^loZLiX-P^^^^h^^^  ^^cord.^^  But  simply  averring  that  the 
inr prout  pa-  decree  had  been  affirmed  is,  in  substance,  equivalent 
tetper  recor-  jq  ^fj^  more  technical  averment.  If  the  averment 
'^^^'  had  added,  ^^proul  patet  per  recordum^^^  it  would  cer- 

tainly have  been  proper  to  plead  that  there  was  no 
such  record;  for,  whenever  a  declaration  avers  that 
a  material  fact  apt)ears  by  a  record,  the  proper 
plea  is  nul  tiel  record;  and  consequently,  as  the  decla- 
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TiHen  can  1>e  sustaioed  <Mily  on  the  ground  th«^t]|e  TuRnir 
•ferinem  tbatibe  decree  iiad  been  affirmeil,  iiaplies  j^^^^^ 

4bat  ibere  was  aa-eGord  of  theaffirmano^f  the  plea  of 1^,.^ 

mdiiel  record^  was  not.  only  in  «ubftance  and  eflBsct, 
J»at  in  form  also,  the  pro|)er  .plea«  And  surely,  if  it 
'be  true,  there  m  no  cause  of  action.  The  circiiit 
courts  therefore,  eri?ed  in  gustaininj^  the  demurrer  to 
the  plea.  Wherefore  the  judgment  is  jDoversed^  and 
4he  case  remanded  with  iiMtructions  to  overrule  the 
idemurrer  to  iJie  plea* 

Moig^n  for  appellant,  Paynt  for  ayppeUee. 


Turpina)^.  Turpin,  Chawceet, 

Appeal  from  the  Garrard  Circuit;  J.  L.  Brtdoes,  Judge.      Case"*. 
CammamoeaUh  bank  paper^     Usury,     Set  off.     Chan- 
cery pra(4tee.     FartUa. 
Judge  BucKNER,  delivered  the  opinion  of  the  Court.  Novembw  8- 

On  a  note,  bearing  date  =  the  25th  day 
4o/  Daceodher,  1823,  by  James  Turpin,  to  his  father, 
Hciekiaii  Turpin,  for  373  dollars,  payable  one 
day  after  date;  the  latter  sned  and  recovered  judg- 
ment. To  be  relieved  against  it,  James  Turpm 
filled  bis  bill  in  chancer3%  in  August  1828,  alleging 
that  the  note  on  which  the  judgrment  had  been  ren« 
dered,  was  drawn  by  mistake  for  dollars,  when  it 
should  liave  been  matte  payable  in  notes  on  the  bank 
of  the  CommoQweaith;  and  that  his  father  was  en- 
deavoring  to  coerce  payment  of  the  judgment,  in 
notes  of  that  bank,  although  they  had  £^reatly  .ap- 
preciated, since  the  note  sued  on  became  dvie;  which 
he  charges  to  be  an  usurious  exaction. 

The   defendant  answered  the    bill    denying  the 
^uity  relied  on. 

By  an  amended  bill,  the  complainant  alleges,  tl>at 
liis  maternal  grand  father,  Francis  Cheatham,  pub« 
lished  his  last  will  and  testament  in  1785,  in  the 
state  of  Virginia;  which,  after  Uic  death  of  said 
Francis,  was  duly  admitted  to  record  in  that  statp, 
during  the  year  aforesaid;  by  which  he  made  tte 
Vol.  VII.  5 
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tcTRpm         folloTT^ing  devise  to  Jane  Turpin,  (mother  of  cont- 
TuRpnr,        plainanl.)    "f  leave  to  my  daughter,  Jane  Turpin^ 

— J during  her  natural  life,  three  neffroe-  following,  to- 

wit:  Jeffrey   and  Lydia,  and  their   imrease,   with 
their  former  increase;  and  whatever  else  I  have  giv- 
^,  en   her;  and,  at  her   death,  to   be  equally  divided 

among  her  children ;''  that  his  mother  had  died  in 
November  1823,  leaving,  besides  himself,  the  fol- 
lowing children:  William,  Daniel,  Thomas,  and 
Frances.  He  alleges,  that  previous  to  the  death  of 
his  mother,  Hezekiah  Turpin  sold  the  aforesaid 
slaves  with  their  increase;  but  that  he  had  not  been 
enabled  to  ascertain  where  they  were,  and  that  he 
had  also  sold  some  other  slaves,  embra<'<ed  by  the  ex- 
pression, *'and  whatever  else  I  have  given  her;"  in 
the  bills  of  sales,  for  which  last,  he,  with  his  broth- 
ers  and  sister,  had  joined  his  father,  upon  his  pro- 
mise to  make  to  them  a  proper  compensation;  that 
his  father  had  accordingly  sold  the  whole  of  his 
property,  shortly  after  the  death  of  his  (complain- 
ant's) mother,  except  such  of  his  slaves  as  had  not 
been  sold,  which  he  had  divided  amongst  his  chil- 
^  dren,  including  complainant;  and  proposed  to  ad- 

vance to  each  child,  an  equal  portion  ot  the  money 
arising  from  the  sale,  reserving  to  himself,  for  his 
support,  interest   on  the  sums  advanced.     To  which 

Eroposition  he,  cou)plainant,  acceded.  Whereupon 
i$  father  made  the  proposed  advancement  to  him, 
in  notes  on  the  bank  of  the  Commonwealth,  then 
.greatly  depreciated,  which  he  accepted  as  a  loan, 
and  executed  his  note  for  the  amount;  that  he  annu- 
ally paid  the  interest  for  several  years,  renewing  his 
noie,  until  1826;  when  he  executed  that  on  which 
the  judgment  had  been  recovered,  it  being  in  con- 
sideration of  the  loan  aforesaid;  and  for  $26  in  Com- 
monwealth's bank  notes,  due  by  him  for  property 
purchf^sed  at  the  sale  aforesaid. 

He  insists,  as  in  his  original  bill,  that  to  compel 
him  to  pay  more  than  the  value  of  the  bank  notes 
at  the  time  they  were  advanced,  (which  he  says  was 
in  1823,)  with  Interest  thereon,  would  be  an  exaction 
of  usury.  He  makes  his  brothers  and  sister  defen- 
dants, and  prays  that  his  father  be  compelled  to  state 
how  many  slaves  he  had  received,  under  the  will  of 
Francis  Cheatham,  and  at  what  price  he  had  sold 
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them;  that  he  be  hekl  responsihle  to  him  and  hid  Turpik 
brothers  and  sister,  for  tlie  respective  portions  there?  ^  ^^^' 

of,  to  which  eacii  was  entitled;  and  that  a-decree  be      ^ ljm»^ 

rendered  in  his  favor,  fur  such  stun  as  might  be  due 
to  hitn,  after  dedacting  the  amount  justly  due  on 
the  judgment. 

The  brothers  and  sister  answered,  stating  tlieitf 
ignorance  of  the  claim  set  up,  as  growing  out  of  the 
will  of  their  grandfather;  and  expressing  their  wil- 
lingness, that  their  father  should  dispose  of  his  prop- 
erty, as  he  thought  projier. 

Hezekiah  answered  also,  denying  the  cluim  found- 
ed on  Cheatham's  will;  insisting  that  the  staves 
menlionecf  in  the  bill,  as  having  been  devised  to  bim^ 
.  by  that  will,  had  Iieen  given  to  his  deceased  wife,  by 
Cheatham,  her  futher,  as  far  back  as  1773.  He  ad- 
mits, however,  that  he  had  sold  them  for  $1450; 
and  that  under  a  residuary  clause  in  Cheatham's  will, 
directing  the  whole  of  his  properly  not  specially 
devised^  to  he  divided  equally  amongst  all  his  chil- 
dren^  he  had  obtained  three  slaves,  one  of  whom 
was  the  mother  and  grandmother  of  all  the  slaves 
which  he  owned,  at  the  death  of  his  wife,  and  which 
he  had  not  given,  but  lent  to  his  children. 

As  to  the  manner  in  which  the  note  sued  on  was 
executed,  and  the  consideration  on  which  it  is  found- 
ed, he  refers  to  the  statements  of  his  answer  to  the 
original  bill,  in  which  he  says,  that  the  sale  of  his 
properly  was  made  "for  dollars;"  and  that  the.  notes 
were  drawn  accordingly,  with  a  condition,  that  they 
might  be  discharged,  by  the  payment  of  Commoa* 
wealth's  paper;  that  a  man  by  the  name  of  Marks- 
berry,  bought  a  part  of  it,  who,  by  his,  defendant's 
directions,  paid  a  part  of  the  amount  due  for  his 
purchases  to  the  complainant,  in  Commonwealth's 
Dank  paper;  which,  with  the  sum  due  by  complain- 
ant for  property,  which  he  purchased  at  the  sale^ 
constituted  the  consideration  on  which  the  note  was 
founded,  on  which  he  had  recovered  the  ju<lgment 
enjoined.  He  says  that  the  complaumnt  was  present 
when  this  note  was  drawn;  directed  how  it  should 
be  written,  and  executed  it,  with  a  full  knowledge 
of  ita  contents,  and  with  a  knowledge  ^Hhat  he  was 
Pij  the  same  footing  with  other  purchasers."     He 
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TuRpflf         mcreov^r  tnsktoy  that  at  the  tine  be  obtained'  jiidg^- 

TuRM  ment,  he  agreed  ta  accept  pt»per  of  the  bank  of  tiur 

-     '  --     ComaiMiweahh,  m  discharge  of  it,   which  the  de* 

fondant  agreed  (o  pay;  and  upon  that  agreeaaeniy. 

permitted  the  judgment  to  be  entered. 

Upon  a  final  hearing  of  the  cause,  the  circnit  court 
dismisied  both  bilk,  and  dissolved  the  injunction 
which  had  been  obtiuned  with  costs. 

From  the  decree  the  eomplainant  hae  appealed. 

Tn  the  original  bill,  the  tw^ grounds  relied  on,  ara 
QBury  and  mistake.  Considering  the  proof  in  the 
cause,  as  well  as  the  allegations  oftheapjiellant^s  bill ^ 
we  ai*e  of  opinion,  that  he  was  not  entitled  to  relief 
Bpon  either  ground.  A  witness  who  was  present  at 
the  execution  of  the  note,  on  which  the  judgment 
was  rendered,  says  that  he  wrote  it  according  to  the 
directions  of  both  parties,  and  read  it  to  them.  There 
is  no  circumstance  proved,  from  which  it  can  reason- 
ably be  inferred,  that  the  appellant  did  not  undeic- 
stand  the  manner  in  which  the  note  was  drawn, 
when  he  executed  it;  and  it  is  not  pretended  that 
any  fraud  was  practised  in  procuring  it.  There  is 
no  doubt  that  the  consideration  on  which  it  was 
founded,  was  a  debt  due  in  notes,  on  the  bank  of 
the  Commonwealth;  and  notes  on  that  bank  advanc- 
ed to  him  by  the  appellee.  From  the  proof  it  i^ 
very  probable,  that  the  api>eilee  did  not  intend,  at 
the  time,  to  coerce  payment  of  any  part  of  the  prin* 
cipal,  although  he  reserved  to  himself  the  right  ef 
doingso,  if  Tie  chos«e;  and  that  he  was  induced  to 
depart  from  his  original  determination  en  that  sub- 
ject, by  what  he  considerett  as  undutriful  conduct  to- 
wards him,  on  the  part  of  his  son;  and  from  that 
circumstance,  it  may  be  presumed  that  neither  pariv 
was  particularly  attentive,  as  to  the  manner  in  which 
the  note  was  worded.  But  be  that  as  it  may,  the 
appellee  has  not  attempted  to  take  any  advantage 
of  the  appellant,  from  the  notes  caiKng  for  dollars 
instead  of  bank  notes.  Had  it  been  drawn,  as  the 
appellant  says  it  sliould  have  been,  he  might  have 
been  coiu|)elled  to  pay  the  amount  In  Common- 
wealth's bank  notes,  with  interest;  for  he  does  not 
deny,  indeed  he  acknowlcdj»es,  that  by  the  centrael, 
as  verbally  made,  he  waibound  to  pay  interest.-^ 
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Tlia  jod^iMfnt  was  not  md  cottld  not  be  regularly^  Turpiit 
onered  for  bank  notes;  but  it  was  for  the  "proper  tdrp^k- 

amoirnl,  with  an  endorsement  that  bank  notes  would I 

he  reeetved  in  discharge  of  it;  an  endonsenoent  made 
evidently,  with  the  intent  of  exacting  nothing  more 
than  justice;  and  no  aitemjH  has  beein  ouule  to  de^ 
pan   from  that  determination.     This  view   of  the 
case,   is  aatis&ctory  to  shew,   tiiat  the  groand  of 
nsury  cannot  be  supported.     The  appellant  does  not 
even  allege  that  the  appellee  required^  or  that  he 
eonaenied  to  paiy  an  usurious  interest  on  the  sam  lent. 
He  only  \nsista  that  to  exact  more  than  the  vaiue  of  qq    cMlract 
the   bank  notes  with  interesl,   wooid  be  osurioos;  a  to  ps^  Cua- 
concluaion  eniirefy  unwarraoted^  if  even  a  contract  m<«»w«aUh^« 
could  be  deejaied  iisurioos,  by  matter  subsequent  to  f^[  *thm^ 
its  creation,  which  was  not  so  originally;  a  position  oo,  U  k  not 
which  cannot  be  admitted,  for  he  acknowledges  that  ■Mrjr  to  ex< 
he  received  bank  paper,  and  was  by  contract  bound  moi»w  *aUh"* 
to  return  it  with  interest.     He  has,  therefore,  no  paper  nnd  in- 
right  to  complain,  as  nothing  more  has  been  de*  ^e^^^t  not- 
manded  of  him.     Jt  would  be  unjust  and  absurd  to  |^'^^^"°^'f^, 
convict  the  appellee  of  usury,  merely  because  the  appreciated** 
note  was  taken  for  dollars;  when  U  is  clear,  that  Hnce  date  or 
neither  party  understood  that  any  usury  was  to  be  ^^^  contract. 
paid,  and  when  none  has  been  claimed. 

-^  The  only  relief  that  he  could  claim,  according  to 

the  principles  of  equity,  is  a  specific  execution  of 

the  contract.     But  that  he  is  endeavoring  to  avoid; 

and  iHc  chonceWor  cannot   aid  him   in   su(Th  an  at-  CbaoocIJor 

tempt.     See  the  case  of  Taylor's  administrators  vs.  will  outset  off 

Beed,  V.  Monroe,  36.  nnconnectod 

As  to  the  claim  for  the  pnce  of  the  slaves  sold,  as  le^s  there  ex- 
exhibited  in  the  amended  bill,  we  shall  not  enter  into  i»texlr»»ncou8. 
an  investigation  of  it,  as  it  is  improperly  combined  cm  "which^ 
with  the  matters  of  the  original  bill.     Between  it  ronderiteqat- 
and  the  consideration  of  the  note,  there  is  not  the  table  to  do  so. 
slightest  connection;  and  no  extraneous  circumstance 
is  relied  on,  which  can  authorize  the  court  to  en- 
tertain jurisdiction  of  it,  on   the  ground    of  set  off; 
and  if)  on  that  ground,  it  cannot  be  sustained,  there 
is  no  other.     Confosion  sbotild  be  avoided  in  con- 
dncting  chancery,  as  wdl  as  common  law  suits. 

In  tbn  ease  of  Richardson,  Su^,  vs.  Mi  Kinson,  &c.  Hale  of  chaa- 
Iittcir»  select  cases,  82t,  it  is  laid  down  as  a.  setAled  eery  priwuce. 
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Kat 

neither    to 
permit  sevrr- 
al   complnm- 
ants    to    (le- 
mnnd,  by  one 
bill.    scTeiii] 
mH'ter<»   per- 
fectly distinct 
and    unoon- 
meted,   a- 

?'VLif\9t  onedo- 
endant,    nor 
one     com- 
plainnnt  to 
demand  8«v- 
rr«l  matters 
of  distinct  na 
turns   ri«rai««8t 
fleveral  defen- 
dants. 


rule,  neither  to  permit  several  complamants  to  de* 
mand,  by  one  bill,  several  maltera,  perfectly  distinct 
and  unconnected,  against  one  defendant;  nor  one 
complainant  to  demand  several  matters  of  distinct 
natures,  a£[ains$t  several  defendants.  In  Maddox's 
Chan.  II  vol.  176,  it  is  said,  ^<a  bill  containing  things 
of  dii^tinct  natures,  brought  against  two  or  more  ficr« 
sons,  is  demurrable;"  in  support  of  which,  I  Atk., 
148,  is  cited.  A^ain  in  same  author,  293,  ^'If  a  bill 
be  brought  concerning  tilings  of  distinct  naturesy 
against  several  persons,  or  against  one,  it  is  demur- 
rable;  but  not  if  combination  is  charged,  unless  it 
be  denied  by  the  answer,'^  &e.  A  reason  is  assigned, 
that  if  the  court  were  to  allow  a  plaintiff  to  demand 
by  one  bill,  several  matters:  of  different  natures, 
against  several  defendants,  it  would  tend  to  load  each 
defendant  with  imnecessary  burthen  of  costs,  by 
swelling  the  pk^adings  with  the  state  of  the  several 
claims  of  the  other  defendants,  with  which  he  has 
no  connexion.  This  is  certainly  one,  but  not  the 
only  reason;  to  prevent  confusion,  and  preserve  sim- 
plicity in  the  pleadings,  must  be  regarded  as  a  mat- 
ter of  importance;  and  should,  in  no  case,  be  un- 
necessarily overlooked.  But  it  was  erroneous  to 
dismiss  the  amended  bill  absohitely,  as  that  micht 
be  a  bar  to  a  prosecution  of  the  claim,  in  another 
suit,  in  which  it  may  he  investigated  on  its  merits« 
The  decree  as  to  that,  must  be  reversed. 

The  decree  dismissing  the  original  bill  is  correct, 
and  must  be  affirmed. 

Otcsky  and  Anderson  (or  appellant;  JlZ/Zb  and  Brotm 
for  apijellees. 

MserUj  Chief  Justice  Robertson. 


Chakcsuy. 
Case  9. 

November  9. 


Kay  vs,  Jones. 

Appeal  from  tho  Warren  Circuit;  Brodnax  Judge. 

Domr.     Conveyance,  cer^Jicate  of. 

Chief  Justice  Robbrt*ok,  delivered  the  opinion  of  the  Court. 

This  is  a  suit  in  cliancery,  for  dower 

in  a  tract  of  land,  conveyed  away  by  the  husband 


Digitized  by  VnOOQlC 


NOVEMBER,  18SI.  39 

during  corerture.     The  circait  court  decreed  dower  Kir 
to  the  complainant)  and  approved  the  report  of  the  ,     ^^ 

commissioners  appointed*  to  make  the  assignment.  ...^.i 

'^1ie  only  objection  made  in  this  court  to  the  decree, 
is,  that  the  complainant  had  legally  relinquished 
her  right  of  dower,  by  concnrring  with  her  hus- 
band in  the  conveyance. 

The  deed  purports  to  be  a  conveyance  by  hus- 
band and  wife.  The  name  of  each  is  subscribed  to 
it;  and  two  justices  of  the  peace  of  Culpepper  county, 
Virginia,  in  which  county  the  appellee  and  her  hus- 
band then  resided,  certified  on  the  deed,  that  the 
husband  had  acknowledged  it  in  their  pi^sence,  and 
that  the  wife,  being  privily  examined,  also  ac- 
knowledged it,  and  relinquished  her  right  of  dower. 

That  certificate  having  l>een  projierly  authenti- 
cated, the  deed  was  i*ecorded  in  the  proper  office  in 
this  state,  in  due  time. 

The  counsel  for  the  appellant,  insists  that  the  cer- 
tificate of  the  justices,  is  sufficient  to  show  that  the 
right  o{  dower  has  been  legally  relinquished.  And 
the  counsel  for  the  appellee  contend  that  the  certi- 
ficate is  insufficient,  because,  it  does  not  shew  that 
(he  deed  was  ^''subscribed*^  in  the  presence  of  the  jus- 
tices. The  point  thus  involved,  is  the  only  one  pre- 
sented by  the  assignment  of  errors,  for  consideration 
by  this  court. 

As  the  common  law  has  no  .bearing  on  this  case, 
the  statute  law  of  this  state  must  alone  decide  the 
controversy. 

As  there  was  no  dedimtta  to  the  justices  who  made 
the  certificate,   the  only  statute  which   applies  di- 
rectly to  the  question  now  presented,  is  that  of  179:^, 
I  Digest  310,  afterwards  incorporated   in   an  act  of 
1796,  regulating  conveyances.     The  first  section  of 
the  act  of  1792,  declares,  in  subMance,  that  husband 
and  wife  may  '^acknowledge  and  subscribe  a  deed,  in 
the  presence  of  two  justices  of  the   peace,   in   the  Converaiice 
county  where  they  reside;"  and  that  the  said  jus-  fiea''°by  jul^' 
tices,  having   privily  examined  the  wife,   and  as-  ticea  of  aoy 
certained  that  she  fairly  relinquished  her  right   of  other  county 
dower,  should  ^'ceriify  Ike  same,''  ^^^.^^  *^^* '» 

The  second  section  provides  that  parties  residing  inndhea,^ 
io  any  other  state,  may  convey  in  the  same  way,       not  pass  -^ 
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Ka«  This  court  has  frequently  decided,  thai  a  convey- 

^''  ance  certified  ouly  by  iuBtices  of  any  other  countjr 

^^^"'  than  that  in   which  the  tafid  lies,  does  ncl  pass  the 

liiiefrom  ven-  title  from  the  vendor,  unless  the  certificate  clhevr,  not 
<lor,  unless  ^^ly  ^hat  the  deed  wasacdcinowledged,  but  also  sub- 
^u^''''«^l^^nw  scribed  by  him  in  their  presence.  See  Wotnackand 
tSaTthe  con-  Wilson  vs.  Hughes  (LitteiPs  select  cases,  292.)  Mc-  * 
veyance  was  Connel  VS.  Brown  (lb.  459.)  Hyues  vs.  Camobeli 
acknowieds-^  (VI  iMonroe  288.)  The  doctrine  thus  settled  by 
luhs^ledhy  these  authorilies,  whether  riglit  or  wrong,  cannot 
hitn  in  their  be  now  disturbed. 

prewDce.  rjs^^  expression,  ^'shall  etrtify  the  «ime,"  inust  be 

When  justices  construed  as  comprehending  every  thing  which  the 
of  another     first  section  requires  to  be  done  by  the  wife  as  well 

conntj    than  ^^  ^j^^  hlisbaud. 

thnt  in  which  ...         .         ., 

the  land  lies,      If   it   be    nccessary    that    ihe    should    subscribe 
certifya  con-  |^gj,  ^^^^  ^  ^jj^  ^j^^^j  the  justices  should  certifythat 

Teyance  ofit  „  '         ^  "^ 

by  husband  &  la^t. 

a  relinquish-      The  Chief  Justice  is  of  opinion  that,  in  the  class 
^.^"LrL^fn  of  cases  to  which  the  act   of  1792  applies,  the  sub- 

dower  therein         .      ,  ^    ,  .^  ,  •     ^l      *  i»  ^l 

by   the  wifpj  script  I  on  of  the  wife's   name  in  the  presence  of  the 

thccertificatc  justice?,  and  her  privy  examination  and  voluntary 
muFt  show  ^  relinquishment,  are  both  necessary  to  divest  her  ^f 
no^^only  ^ac-  ^^^r  dower;  and  that,  therefore,  as"  the  justices  were 
knowlcd^ed  not  commissioned  by  dedimus  according  to  the 
the  convey-  statute  of  1797,  their  certificate  (even  if  it  had  been 
scribed"u"in  s"ffic»ent  as  to  the  husband)  is  insufficient  «  Uiis 
the  presence  Case  to  shcw  that  the  appellee  had  ever  divested 
of  the  justices,  herself  of  her  right  to  dower. 
otherwise  the       ^       ,  .         .  ,     ,       «      •  .  ..«. 

wife  is  not  di-  On  this  point,  Judge  Buckner  is  unwilling  now 
vested  of  her  to  express  any  opinion;  and  therefore  it  wiH  not  be 
fand^*^  ^No^^  discussed  or  definitively  settled  in  this  case,  espdcialty 
statute  which  as  the  decree  may  be  affirtned  on  another  point. 

mod°e"for*re^      The  justices  did  not  certify  that  the  husband  had 

linquishment   Eul^cribed  the  deed  in  their  presence.     And  we  know 

of  dower,  du-  of  no  statute  which   prescribes  any  mode  for  relin- 

I?"lJl55  °^«  quishing  dower,  during  the  life  of  the  husband,  un- 
nnsbsnn,  un-  ••       •      *•    n  '         •   *,•  ■  j-        4. 

less  he,   by   less  he  Shall  concur   in   the  conveyance,  and  divest 

concnrritfig:  in  ^himself,  or  have  previously  divested  himself  of  his 

n conveyance  fg^ 

dWest  himfelf 

hai  pre-  As,  therefore,  there  k  no  proof  that  ihia  appellne's 
*»i^  Wm-  '^'^  ^^  <lower  was  ever  reijnquisbed  according  to 
I  ofhif  fee!  l^w,  and  as  equity  must,  in  such  a  case,  follow  the 
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law,  the  decree  nmst  be  alffirmed,  even  though  facts  I-ooaw 
may  exist,  which  might  render  the  appellee's  claim  gy^^^*  ^'0. 

questionable,  if  tested  by  the  principles  of  perfect ■■' 

honor,  instead  of  the  rulea  of  positive  law.    De- 
•cree  affirmed. 


Liogan  vs.  Steel's  Heits.  "^j*- 

EiTorio  the  Fa/ette  Circuit ;  HicxKr,  Jadg«*  Ca»e   10. 

jBrror  coram  nobis.    Motion.    Mnks.     Eteefahn. 
Chief  Justice  Robertson,  delivered  the  opinion  of  the  Court.    November  % 

This  writ  of  error  is  prosecuted  to 
reverse  an  order  of  the  circuit  court,  quashing  two 
exebutions  of  fieri  facias  y  and  a  sale  of  land  made 
under  them  or  one  of  them  A  rule  was  served  oli 
the  plaintiff  in  error,  (defendant  in  the  circuit  court) 
requiring  him  to  shew  cause  why  the  execution  and 
sale  should  not  be  quashed,  for  several  errors  in  fad 
and  in  law,  specified  in  the  rule.  He  appeared  and 
demurrerd  to  the  assignment  of  errors,  but  the  couit 
overruled  the  demurrer  and  quashed  the  executions 
and  the  sale,  the  plaintiff  in  error  being  the  creditor 
.and  purchaser. 

As  the  executions  are  not  in  the  record,  this  court 
cannot  decide  that  there  was  no  sufficient  error  ap- 
parent on  their  faces,  to  justify  their  quashaL  None 
o{  the  errors,  except  perhaps  the  eighth,  which  is 
an  error  in  fact,  can  be  deemed  sufficient  for  quash- 
ing the  sale;  but  as  the  record  does  not  shew  what 
testimony  was  given  on  the  trial,  this  court  cannot 
decide  that  facts  sufficient  to  sustain  the  quashal  of 
the  sale,  for  the  eighth  error,  were  not  i^roved. 

Nor  was  there  any  ground  for  sustaining  the  de^ 
murrer,  unless  it  be  erroneous  to  unite  errors  in  fact 
and  in  law,  in  the  same  motion  or  rule. 

If  the  ancient  mode  of  proceeding  by  writ  of  er- 
ror coram  nobis  had  been  adopted,  instead  of  the  less 
technical  and  the  usual  modern  remedy,  by  motioa 
or  rule,  there  can  be  no  doubt  that  the  circuit  court 

Vol.  VII.  6 
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Dehy  ouffht  to  have  sustained  the  demurrer.     For  it  ia 

Simmons.        ^®"  settled,  that  it  is  error  to  unite  in  such  a  writ, 

* '       both  fact  and  law;  because,  tst,  such  confusion  in 

In  a  writ  of  pleading  is  inconvenient  and  incongruous;  and  2d, 
«nw  cwram  the  mode  of  trying  the  fact  and  that  of  deciding  the 
anite  erro-ri  of '^^'  ^^^  different;  the  former  being  (in  such  a  case) 
fact  and  law  tried  by  a  jury,  and  the  latter  being  decided  by  the 
is  error.  court. 

^^  .  But  neither  of  these  reasons  applies  to  the  less 

oeilar?inmo-  ^"'^''"**l  proceeding  by  motion.  Motions  and  rules, 
tionf,  to  ob-  Are  tried  by  the  court  without  a  jury,  whether  they 
MTFetbesame  contain  matter  of  fact  or  of  law;  and  it  is  not  usual 
•triccness  ^^  necessary  in  a  motion,  to  observe  the  technical 
which  is  re-  strictness  required  in  pleading. 
quired  in  Wlierefore  it  seems  to  the  court,  that  errors  ia 

p  ending.        ij^^j  ^^ J  .     1^^^  ^^y  y^  ^^n  JQinej  i,,  jh^  game  mo- 

£rrorf  in  fact  ^^^"  ^^  ^^®>  ^^^  quashing  an  execution  or  sale;  and 
and  in  law  consequently  the  circuit  court  did  not  err  in  over- 
may  be  joined  ruling  the  demurrer  to  the  assignment  of  errors. 
qliai?''irix^  Nor  is  there  any  thing  in  the  record  which  will  au- 
ecntion,  or  in  thoHse  a  reversal  of  the  order  quashing  the  execu- 
arti/ctoshew  tions  and  sale,  even  though  it  may  have  been,  in 

.^*"*;,7^^/  ^"  fact,  erroneous, 
ezecotion   or      .-.'  ,  ^     a*         i 

«ale  shall  not      Judgment  affirmed. 

be  quashed.         Wickliffe  and  IVoohy  for  plaintiff;  Hoggin  for  de- 
fendauts. 


EjicTMEHT.  Dent  vs.  Simmons. 

^  _    ,.  Enor  to  the  Bullitt  circuit;  Booker,  Judge. 

Caftt  11. 

Ejectment,     Habere  facias  possessionem. 
Novembers.      Chief  Justice  Robertson,  delivered  tbe  opinion  of  the  Court. 

Simmons  having  obtained  a  judgment 
After  a  judg  in  ejectment  against  Dent,  caused  a  habere  facias  to 
Dentin  eject- be  issued,  and  was  put  into  the  possession  of  the 
eiddenced*  b  *  "^"^  ^^  ''*®  sheriff.  After  Dent  and  his  family  and 
the  official  re^  bousehold  goods  had  been  expelled,  and  Simmons 
turn  on  a  had  closed  the  house.  Dent's  family  were  permitted 
j^ere/aoos,  ^^  t^tg  temporary  shelter  in  the  kitchen,  and  the 
*cuied  Ij^'  writ  wap  returned  executed.     Dent  having  shortly 
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afterwards  re-entered,  in  the  absence  of  Simmons,  Crowdits 
or  refused  to  surrender,  tlie  circuit  court,  which  had  Huxcmwoa. 
rendered  the  judgment,  made  an  order,  on  the  ap- 


plication of  Simmons,  directing  an  alias  writ  to  be  eTicUn^  the 
issued.  tenant  10  poi. 

This  writ  of  error  is  prosecuted  to  reverse  that  giving  actual 
order.  podtesbion    to 

As  the  judgment  had  been,  according  to  the  offi-  \^\^  ^of^* 
cial  return  on  the  writ,  fully  carried  into  effect  by  award  an 
evicting  Dent,  and  giving  the  actual  possession  to  aliaa  hahtrc^ 
Simmons,  the  circuit  court  had  no  longer  any  con-  foiciat. 
trol  over  the  case,  and  no  more  authority  to  direct 
a  habere  facias  to  issue,  than  it  would  have  had  if  ne 
judgment  had  ever  been  rendered.     If  Dent  dis- 
seized Sumnons,  the  proper  remedy  for  restitution, 
was  a  warrant  for  forcible  entry.     All  that  the  judg- 
ment in  ejectment  authorised,  had  been  effected  by 
the  actual  eviction  under  the  habere  facias.     Where- 
fore the  order  for  an  altos  writ  is  erroneous  and  must 
be  reversed. 

Crittenden  for  appellant. 


Crowdus  vs.  Hutchings.  assumpsi*. 

Error  to  the  Simpion  Circuit ;    Brodnax,  Judge.  Casa  19. 

hmmvl  computassent  cawU,     Evidence,     Reversal, 

Judge  BucKifER  deUyered  the  opinion  of  the  Court.  Novemhe  9^ 

This  was  an  action  of  assumpsit,  pro- 
secuted by  Hutchings  against  Crowdus.  It  was 
tried  on  the  eeneral  issue,  and  a  verdict  rendered 
for  the  defen^mt  in  error,  for  $1 637  1 1 .  The  court 
having  overruled  a  motion  for  a  new  trial,  made  by 
Crowdus,  judgment  was  entered  against  him;  tore- 
verse  which  he  prosecutes  this  writ  of  error. 

Two  points  only  are  presented,  which  it  is  con- 
sidered necessary  to  notice;  1st.  Did  the  court  err 
in  refusing  to  exclude  from  the  jury  an  account  of- 
fered  by  Hutchings?  2d.  Did  it  err  in  rejecting  the 
testimony  of  Todd,  a  witness  introduced  by  Crow- 
dus? 
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Crowdvb  The  accouDt  alluded  to,  consisled  of  various  iteoas, 

HuTCHiifOB.  a^nounting  in  the  aggregate  to  $1968.     At  the  foot 

1  of  it  was  the  following  meiDorandiiin:  ^'The  above 

To  authorial  accpt.  is  entitled  to  a  credit  of  $330  98,  Cor  a  bal^ 
arecnvry  on  ance  on  settlement,  between  Crowd tts  and  Hutch* 
J^*^f^r  ings,  February  18th  1829,"  which  was  signed  with 
B4nt  c  tiiiit,  it  the  name  of  Crowdns;  and  the  signature  proved  to 
it  not  neoet-  ]^  Jn  his  handwriting.  The  correctness  of  each 
??eifi!rf  ^in-  particular  item  of  the  account,  was  not  supported  by 
tiiT*  aooooBt  the  proof;  but  amon^  othT  counts  in  the  declara^^ 
be  proved,     tion,  was  one  on  an  innmm  computassetU. 

proFed  that  The  memoranduip  attaciied  to  the  account,  does 
the  parties  not  amount  to  an  express  promise  to  pay.  If  it  did, 
aoooonted  to-  assumpsit  woidd  not  have  been  the  appropriate  re- 
drfeodant  ac-  medy.  But  on  the  count  oientioncd,  it  was  not  ne- 
knowledged  cessary  io  authorize  the  verdict  returned,  that  the 
that  a  tam  Jtemsofthes  account  should  have  been  proved.  If  the 

d^eSepUun.  1""^*®*^^*^^"'^*^  **>g®^**®''»  an  acknowledgment  by 
tiA  Crowdus,  that  a  sum  certain  was  due,  created  an  im- 

plied promise  on  his  part,  to  pay  the  amount.  There 
^J»*"  *j|j*^^"*  was,  to  be  sure,  no  positive  proof,  that  they  had  so 
jeoted  t^rtti^  actouiited;  yet  it  was  such  as  justified  the  court  in 
fliony  which  submitting  it  to  the  determination  of  the  juryr^t 
was  in-»dm'?-  was  a  proper  subject  for  their  decision;  and  the 
^^IVeeded*  court  therefore,  did  not  Terr  in  the  opinion  advanced, 
thai  of  a  wit-  nor  in  refusing  to  grant  a  new  trial,  on  the  ground 
nAtiotroUuo-  that  the  verd^  was  contrary  to  the  evidence. 

potito  pertj,  Todd's  testimony,  if  admissible  at  all,  was  clearly 
and  the  re-  not  SO,  unless  it  succeeded  that  of  a  witness  intro- 
.Uwa^  whaf  ^^^^  by  Hutchings,  which  it  is  insisted  rendered 
mae  the  re-  it  important.  But  it  does  not  appear  from  the  re- 
jected testi-  cord,  at  what  stage  of  the  trial  it  was  offered,  and 
f^^y  '^^  ®^-  we  will  not  presume,  in  the  absence  of  proof  shew* 
jadgientwill  iog  it*  titat  the  court  erred. 

edbeca'u.7"f  The  judgment  is,  therefore  affirmed,  with  costs* 
the  rejection      (J^idge  Under wood  dissenting.) 

of  the    teiti- 

»ony.  DISSENT. 

Judge  Ufidwwood  dissenting  from  the  maiarity  of  ike 
courts  delivered  his  own  opinion  as  follows: 

It  is  my  opinion  that  the  judgment  ought  to  be  re* 
versed,  because  the  testimony  of  Todd  was  rejected 
by  tbe  court.     Upon  the  face  of  the  record,  this  tes- 
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titnony  was  importQiit  to  the  defendant  as  counter-  Crowdvb  - 
acting  the  influence  which  testimony  offered  by  the  ^.  ^*' 
pIttintijQf,  and  admitted  by  the  court,  was  calculated  ^^^""'°'' 
to  have.  It  is,  therefore,  manifest,  th»t  the  testi-  Dissent. 
mony  of  Todd  might,  in  tlic  opinion  of  the  jury, 
have  been  entitled  to  weight.  \Vhat  its  extent  would 
Iiave  been,  it  i^  not  important  to  inquire,  for  that 
belonged  to  the  jury.  Now  when  the  record  shews 
that  a  party  has  been  deprived  of  evidence,  in  con- 
sequence of  its  rejection  by  the  court,  which,  if  ad- 
mitted, might  have  had  an  important  bearing  in  his 
favor,  it  seems  to  my  mind  that  there  has  not  been  a 
full  and  fair  trial  of  the  cause  upon  its  merits,  and 
hence  I  would,  to  secure  such  a  trial,  reverse  the 
judgment.  There  is  no  way  to  escape  tlie  propriety 
of  this  conchision,  unless  we  suppose  that  the  testi- 
mony of  Todd  was  given  before  the  evidence  which 
k  was  intended  to  counteract  had  been  iieard,  and 
that  consequently  Todd^s  testimony  at  the  time  it 
was  given,  was  altogether  irrelevant.  1  am  averse 
to  entering  upon  such  conjectures,  ivhen  the  face  of 
the  rjecord  shews  that  it  was  relevant.  If  the  plain- 
tiff who  objected  to  it,  did  so  on  account  of  the 
time  at  which  it  was  offered,  I  think  it  was  the  duty 
of  the  court  ex  ojfficw,  after  the  plaintiff  had  intro- 
duced his  evidence,  which  Todd's  testimony  was 
calculated  to  counteract,  then  to  withdraw  the  ex- 
clusion of  his  testimony,  and  not  to  permit  the  ex- 
ception to  its  exclusion  to  stand  as  part  of  the  re- 
cord. If  the  court  will  not  do  this,  but  permits 
the  exception  to  stand,  I  take  it  that  the  court 
thought  the  testimony  excluded,  incompetent  under 
a  view  of  all  the  facts  exhibited  by  the  record,  and 
that  it  was  not  excluded  merely  because  it  was  offered 
at  an  impro|)er  time.  But  it  seems  to  me  that  it 
does  not  lie  in  the  mouth  of  Hutch ings  to  say  in 
this  writ,  that  there  should  be  no  reversal,  because 
the  plaintiff  in  error  introduced  Todd  as  a  witnesi^ 
to  comiteract  his  evidence,  before  it  was  heard.  The 
question  should  rather  be,  whether  Todd's  testi- 
mony would  have  had  that  effect  had  it  been  admit- 
ted. Whether  it  would  or  not  belonged  to  the  jury. 
Moreover,  there  is  nothing  to  shew  that  Todd's  tes- 
timony was  offered  before  the  evidence  which  it  was 
designed  to  counteract.      The  natural  order  and 


Digitized  by  VjOOQ IC 


46  J.  J.  MARSHALL'S  REPORTS. 

Crowdus       practice  in  such  cases,  required  that  it  should  follow. 
HuTc^'iNGs.  P«*<?suming  as  I  do,  that  the  circuit  courts  conduct 

-^— 1  business  properly,  until  the  contrary  appears,  I  take 

it  from  tne  record  that  Todd's  testimony  succeeded 
that  which  it  was  intended  to  counteract,  and  that 
the  circuit  court  decided  that  Todd's  testimony  was 
inadmissahic,  because  it  was  intrinsically  improper, 
and  not  because  there  was  nothing  before  the  court 
which  shewed  its  relevancy  at  the  time  of  its  rejec- 
tion. This  seems  to  me  to  be  the  fair  conclusion, 
from  the  generality  of  the  exception,  which  shews 
no  particular  reason  for  excluding  the  testimony  of 
Tood,  and  from  the  whole  face  of  the  record;  and 
therefore  I  think  the  judgment  should  be  reversed. 


The  counsdfor  Hit  plaintiff  in  error  presented  a  petition  fur 
a  re-hearing  as  follows: 

There  has  certainly  been  great  injustice  done  to 
the  plaintiff  in  error.  He  docs  not  owe  Hutchings 
one  cent,  as  we  verily  believe;  and  it  is  earnestly 
hoped,  that  on  aTe-examination  of  the  record,  the 
court  will  find  abundant  cause  for  a  reversal  of  the* 
judgment,  and  ordering  a  new  and  fair  trial  of  the 
cause. 

It  has  been  held  by  the  court,  that  the  account  of 
Hutchings  against  Crowdus,  with  the  statement  an- 
nexed by  Crowdus,  that  that  account  was  entitled  to 
a  certain  credit,  was  admissible  under  the  counts  of 
insimul  computassent.  And  it  is  perfectly  plain  it 
could  not  have  been  admitted  under  any  other  count. 
But  it  is  respectfully  urged  that  the  account  and  an- 
nexed statement,  on  being  again  examined,  will  be 
found  clearly  inadmissible  at  this  door. 

In  the  first  place,  neither  of  the  counts  of  ^Hnsimul 
computassent,'^^  (for  there  are  two  of  them)  agree  in 
amount  with  the  balance  which  it  would  seem  was 
found,  as  Hutchings  contends,  against  Crowdus  on 
the  accounting;  and  the  variance  must  be  fatal. 

The  first  count  states  that  Crowdus  was  found 
$164:2  61  in  arrear;  and  in  the  second  count,  the 
balance  is  stated  at  $1973  50.  Now  the  account  ex- 
hibited for  the  purpose  of  proving  the  accounting, 
shews  the  total  sum  of  $1968  against  Crowdus;  a 
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sum  not  agreeing  ivith  either  count.     And  the  sum  Crowdus 
stated  by  Crowd  us  as  the  amount  he  was  entitled  to  hutchikc» 
credit  for,  was  $330  89,  which  deducted,  leaves  the 


balance  of  $1637  11 ;  a  sum  still  different  from  any  Petition  for  a 
named  in  the  declaration.  re-hcanng^. 

It  cannot  require  an  authority  to  prove  that  when 
the  plaintiff  goes  on  his  account  stated,  or  his  certain 
sum  agreed  on  as  the  balance  in  his  settlement,  he 
must  prove  his  case  as  he  states  it.  He  may  after- 
wards recover  less,  if  he  proves  the  balance  as  stated; 
but  if  he  does  not  succeed  in  this^  he  fails  for  the 
varianct^  and  the  evidence  ought  to  be  excluded. 
Even  without  the  variance,  it  was  believed  with 
great  confidence,  that  the  account  was  inadmissible. 
ft  is  stated  by  Crowdus,  that  there  had  been  a  set- 
tlement between  him  and  the  plaintiff,  but  not  of 
the  accounts  found  on  the  paper;  and  he  says  there 
was^a  balance  found,  not  against  him,  but  in  his  fa- 
vor, for  the  sum  of  $330  89;  and  he  says  this  ac- 
count of  the  plaintiff  against  him,  was  to  be  credited 
by  that  sum.  But  does  (hiid  prove  the  account  was 
settled?  No  merchant  or  accountant  in  the  country 
would  say  so;  and  such  is  not  the  import  of  the 
terms;  they  only  say  this,  ^^Our  otAei- accounts  have 
been  settled,  and  shew  that  you,  Dr.  Hutchings,  owe 
me  $330,  which  may  be  credited  on  this  account; 
but  as  (o  this  we  have  not  settled." 

It  is  exceedingly  questionable  whether  these  ac- 
counts and  endorsement  have  not  been  shuffled  in 
some  very  improper  manner,  so  as  to  present  the  case 
in  even  this  equivocal  character.  And  surely  it  ought 
to  be  a  strong  case  to  authorise  a  judgment  on  such  a 
pretended  accounting  together,  without  proof  of 
either  contract  or  consideration. 

Because  if  this  account,  (this  paper  we  mean)  was 
Competent,  it  was  just  as  good  without  the  other 
evidence  as  with  it.  But  without  this  paper  was 
evidence,  the  plaintiff  below  did  not  give  testimony 
conducive  to  prove  one  half  of  the  amount  he  re^ 
covered. 

But  the  amount  recovered,  was  certainly  too  great 
even  if  the  account  was  correct,  as  admitted  in  evi- 
dence. The  amount  stated  at  the  foot  of  the  ac- 
count, as  we  have  said  above,  was  $1968;  and  the 
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Crowdus       credit  was  jnst  330  89,  leaving  the  balance  of  $1637 
HuTcm«o8.  ^ '  apparently^  and  for  this  sam   precisely,  the  ver- 

diet  was  rendered.     But  there  was  a  lurge  amount 

PetitioD  for  a  of  the  account,  consisting  of  a  number  of  items, 
rp-  eanng.  erased  or  stricken  out.  When  this  was  done,  cannot 
be  important;  if  before  tlie  alleged  acknowledgment 
by  Crowdus^  then  he  admitted  the  other  items  only; 
if  at  the  time  of  the  settlement,  then  these  items 
were  excluded  by  the  insitmd  computasserU^  and  the 
balance  agreed  on;  or  if  these  erasures  were  made 
afterwaros  by  Hutchings,  then  the  whole  paper  ought 
to  have  been  excluded.  These  stricken  out  items, 
are  for  the  following  amounts,  viz:  $8  50,  $1  25, 
$2  50,  $15  25,  $12,  and  $15  17;  amouating  in  the 
whole,  to  the  sum  of  $54  67. 

•  But  since  making  the  foregoing   calculation,  we 

have  looked  farther  into  this  account;  and  the  ap- 
parent additions  are  nearly  all  found  but  little  better 
than  guess  work;  scarcely  one  addition  correct.  In 
the  two  last  additions,  for  example,  one  consisting 
of  three  and  the  other  of  four  lines,  and  both  are 
wrong;  one  for  $1,  and  the  other  for  $95. 

Now  it  appears  by  those  two  palpable  errors,  the 
verdict  is  $96  too  great.  And  is  this  the  insimtd 
tompuiaasent  that  is  to  bind  our  client.'!!  The  jury 
went  by  it,  or  rather  by  tlie  amount  they  found  at 
the  bottom,  to  a  single  cent.  But  the  items  and 
amount  of  the  account,  were  never  understood  as  so 
much  of  claim  or  active  demand  against  Crowdus. 
Two  of  the  items  are  for  ^^casti  paid  said  Crowdus;" 
and  does  not  this  import  that  Hutchings  owed  him? 
A  negro  girl,  Cate,  is  next  charged,  and  then  four 
recent  lost  or  destroyed^  and  we  suppose  for  money 
due.  And  then  comes  '^errors  at  sundry  times." 
Crowdus  held  a  mortgage  on  Hutching's  slaves  and 
horses  at  that  time,  and  it  is  expressly  proved  that 
the  brick  house,  purchased  from  Hay,  was  bought 
for  Crowdus;  and  as  to  the  great  number  of  iteois, 
consisting  of  merely  the  name  of  a  man  with  dollars 
and  cents  attaching  to  them,  we  can  tell  neither  head 
nor  tail  of  them.  But  this  the  court  must  be  satis- 
fied of  Crowdus  was  wronged  stxteen  hundred  and 
9dddollan!! 
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But  the  evidence  of  Todd  ougbt  certainly  to  have  Caowou* 
been  received.     It  is  impossible,  and  the  court  does  hutchinos 
not  believe  from  the  record,  that  this  testimony  was  ,' 

offered  before    Stratton  and  Curd  were  examined.  Petition  forji 
When  was  exception  to  the  reception  of  Todd's  evi-  f«-^«a"n«- 
dence  presented?    Not  during  tne  trial,  but  after  it 
was  over  and  all  closed.     Regularly,   the  exception 
<>ught  to  have  been  made  during  the  trial,  tind  at  the  . 
moment  of  rejection;  at  the  stage  in  the  cause  when 
the  event  transpired.     If  the  court  will  presume  on 
this  subject,  they  must  take  this  presumption;  and 
if  so,  the  evidence  was  presented  at  the  last.     Be- 
sides, it  is  against  the  natural  order  of  things,  to  sup- 
pose that  it  was  introduced  before  plaintiff's  evidence 
attacking  the  receipt  was  introduced. 

The  history  of  the  record  is,  that  the  plaintiff  gave  ' 

in  evidence  of  his  supposed  settled  account;  then 
closed. — The  defendant  his  receipt,  after  proving 
it  by  the  subscribing  witness,  and  he  closed.  So  far, 
there  conid  not  be  the  least  need  of  the  evidence  of 
Todd.  The  plaintiff  next  brought  on  his  attack  on 
the  receipt,  by  a  host  of  witnesses. — Next,  the  de- 
fendant his  supporting  evidence.  Till  the  genuine- 
ness of  the  receipt  was  attacked,  there  was  no  call 
for  defence.  Then,  and  not  till  then,  if  common 
sense  is  presumed  to  be  the  guide  in  the  law,  could 
the  supporting  evidence  be  introduced.  The  ex- 
ception is  after  all  the  evidence  is  written,  and  why 
is  it  not  stated  in  this  exception,  ihe  moment  of  time 
as  well  as  the  preceeding  evdidence?  The  answer 
is  obvious.  The  evidence  was  previously  placed 
en  the  record,  and  It  was  unnecessary;  and.it  was  for 
this  reason  that  the  exception  is  silent. 

The  inferior  courts  are  always  ready  to  give  their 
reasons,  and  if  this  evidence  was  offered  and  reject- 
ed, because  it  was  an  improper  moment,  how  ready 
would  the  Judge  have  been,  to  have  stated  it.  If 
the  cause  of  the  rejection  of  Todd's  evidence  was, 
that  the  plaintiff's  evidence  against  the  receipt  had 
not  been  then  given,  it  would  certainly  have  been 
afterwards  presented.  Instead  of  this,  he  placed  the 
exception  after  all  the  evidence. 

But  the  view  taken  by  the  dissenting  Judge  has 
no  answer.     It  may  be  enlarged.    Remember  that 

Vol.  VII.  7 
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Crowdus       often  when  a  witness  has  been  introduced,  and  a 
HuTCHixGs.  q^iestion  asked,  that  question  indicates  what  answer 

is  wanted;  and  on  objection,  the  witness  is  not  per- 

^^hl'^"**^'  a  mitted  to  answer  at  all;  the  evidence  is  excluded 
re-bcanng.  before  it  is  heard.  On  other  occasions,  the  witness 
is  heard,  and  his  story  told;  and  thus  to  get  clear  of 
the  evidence,  the  objector  has  to  move  the  court  to 
withdtaw  it,  or  to  tell  the  jury  to  disregard  it.  This 
latter  course  was  followed  in  this  instance.  The 
witness  was  heard,  and  his  testimony  given,  and  the 
court  withdrew  it,  and  directed  the  jury  to  take  it 
out  of  the  amount  before  them. 

Now  suppose  this  to  have  been  done  before  the 
witness  for  plaintiffs  was  heard.  Afterwards  the 
witness  for  plaintiffs  was  introduced.  Ought  not  the 
court  then  to  have  told  the  jury,  the  first  decision 
was  withdrawn,  and  Todd's  evidence  left  with  them 
for  what  it  was  worth?  Certainly,  if  the  court  did 
not,  it  was  grievously  wrong.  Did  the  court  do 
this?  The  record  is  conclusive  that  it  did  not;  for 
the  court  certifies  all  the  evidence,  and  in  that  a2/, 
excludes  Todd's.  The  court  then,  is  convicted  of 
withdrawing  from  the  jnry,  the  full  weight  of  Todd'« 
evidence,  and  this  is  conclusive. 

Such  a  reason  for  disregarding  a  bill  of  exceptions, 
as  to  the  admission  of  the  evidence,  has  never  here- 
tofore been  adopted  by  this  court.  The  inquiry 
,  when  the  whole  issue  and  evidence  has  been  certified, 
has  been:  Was  the  evidence  rejected  pertinent  to 
the  issue  and  cirnurastances  proved.^  If  so,  a  revisal 
took  place,  and  the  evidence  was  let  in,  unless  the 
court  itself  shewed  that  the  evidence  was  offered  at 
an  improper  moment.  The  reason  of  this  rule  is 
apparent.  If  the  court  affirms,  the  ap|)ellant  loses 
forever,  the  benefit  of  his  evidence.  When,  if  it  is 
reversed,  the  benefit  of  the  evidence  is  had,  and  if 
the  other  is  able  to  rebut  or  disprove  it,  he  is  not 
injured,  and  the  trial  is  fair.  If  he  is  not,  then  he 
ought  to  be  bound  by  it,  and  the  rights  of  the  ap- 
pelant are  preserved,  and  he  is  not  caught  in  a  snare. 
While  courts  presume  in  favor  of  the  court  below, 
they  also  presume  that  counsel  below  has  acted  ac- 
cording to  the  rules  of  common  sense.  But  the 
court  has  given  a  reason  for  withholding  a  reveri^l, 
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tirbich,  we  trust  will,  forthe  sake  of  legal  principles,  CJaowDu* 

HUTCUIKOS. 


be  withdrawn.     It  is  this:  We  are  satisfied  that  had  ,       ^■* 


Todd^s  evidence  been  admitted,  it  ought  not  to  have 
produced  a  different  resuh.  This  is  the  opinion  of  the  Pitltion  for 
court,  but  the  parties  and  court  below,  thought  dif-  'e-hennng, 
ferently,  else  one  would  not  have  introduced  it,  the 
other  objected,  and  the  court  have  set  it  aside.  Who 
has  a  right  to  settle  this  difference,  and  determine  on 
the  weight  and  effect  of  this  evidence?  Not  this 
court,  hut  the  jury  exclusively;  and  yet  this  court 
has  assumed  the- right  to  decide  it! 

Ought  this  court  to  say  that  when  pertinent  evi- 
dence is  rejected,  it  is  no  injury,  there  was  enough 
to  have  overturned  it  if  it  had  been  let  in;  or  if  im- 
proper evidence  to  prove  a  fact  is  admitted,  it  made 
no  aiffeeence,  for  there  was  pro])er  evidence  enough 
to  prove  the  same  fact  without  it?  Yet  this  court 
has  said  so. 

To  shew  the  cour-i  how  careful  this  court  has  been 
on  this  subject,  we  report  the  case  of  Brooke  vs. 
Clay,  III  Alarshall,  550.     There,  improper  evidence, 
hearsay,  and  reputation  was  admitted  to  prove  the 
place  of  nativity,  and  excepted  to.     Afterwards,  du- 
ring the  progress  of  the  cause,  abundance  of  proper 
evidence  was  admitted  or  introduced,  proving  the 
same  fact;  yet  this  court   reversed  for  that  cause 
alone,  because  it  could  not  be  told  whether  the  pro- 
per, or  the  improper  evidence,  had  tTie  most  weight, 
or  whether  the  jury  took  both   together,  and  the 
finding  must  be  on  the  proper  evidence  alone. 
-    How  easy  would  it  have  been,  to  have  said  as  the 
court  has  done  here,  the  description  of  this  evidence 
made  no  difference,  especially  as  the  exclusion  of  it 
would,  and  ^^ought  not"  to  have  made  a  different 
result?    The  court,  however,  thought  this  assump- 
tion an  unsound  one;  yet  the  court  has  carried  out  a 
much  stronger  decision  on  evidence,  by  depriving  a 
party  altogether  of  it,  and  then  saying,  this  depriva- 
tion makes  no  difference,  for  the  party  ought  to  have 
been  defeated  with  or   without  it.     This  is  placing 
strong  reliance  upon  the  evidence  of  the  plaintiff, 
when  he  attempts  to  prove  his  confessed  handwriting 
a  forgery. 

Here  we  cannot   help  observing,  that  the   great 
mass  of  the  plaintiff's  evidence   on  this  point,   was 
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CaowDUB      composed  of  incompetent  evidence — l/ie  opinions  of 

^ Now  weas:8ert  without  fear  of  contradiction,  that 

Petition  for  a  opinions  of  witnesses,  not  on  the  handwriting,  but 
Tc-  eann;.  ^^qj^  jj^ltg  ^^  kinds  of  inks,  shape  of  paper,  and 
what  bad  been,  or  wa»  probably  attached  to  the  pa- 
per, was  wliolly  incompetent,  and  for  this  we  refer, 
both  to  Philips  and  Starkie,  on  the  admissibility  of 
opinion. 

Shall  this  opinion  then,  be  so  strong  as  to  render 
Todd^s  evidence  of  no  weight?  Indeed,^  when  the 
question  is  between  genuineness  and  forgery^  i^-e  do  in* 
sist  that  Todd's  testimony  is  not  improper.  The 
forgery  implies  that  the  defendant  secretly  manufac- 
tured the  evidence  to  defend  the  case.  The  circum- 
stance thatrthe  same  evidence  had  been  seen  and  in- 
spected months  before,  in  its  present  state,  is  calcu- 
lated to  repel  this  implication  or  presumption.  To 
this  it  may  be  answered,  that  the  document  might 
have  been  manufactured  before  Todd  saw  it.  This 
h  possible  but  the  probabilUy  is  overturned  by  the  fact 
of  its  existence  at  a  former  period.  But  whether 
thir  be  correct  or  not,  the  facts  known  by  Todd, 
were  material  in  the  whole  case.  The  court  admits 
its  relevancy  and  pertinence,  if  offered  at  a  proper 
hour;  and  although  this  court  has  said,  ^4f  heard 
it  was  not  sufficient;"  yet  we  do  contend  that  the 
jury,  and  not  this  courts  have  the  right  to  say  this. 
The  discovery  of  new  evidence  is .  ground,  if  perti- 
nent, to  grant  a  new  trial;  and  when  was  it  heard 
that  a  court  refused  to  ^rant  a  new  trial,  on  the  dis- 
covery of  relevant  testimony,  by  assuming,  that  if 
heard,  it  would  not  be  sufficient  when  so  heard? 

The  majority  of  this  court  seems  not  to  have  at- 
tended to  this  part  of  the  record.  The  defendant 
moved  for  a  new  triak  One  of  the  grounds  is,  that 
the  court  below  had  admitted  improper  evidence  for 
plaintiff,  and  excluded  proper  evidence  for  defen* 
'  dant.  What  proper  evidence?  Why  that  of  Todd. 
Here  the  mind  of  the  court  below,  must  act  on  all 
the  evidence,  and  the  court  had  heard  Todd's  evi- 
dence, and  knew  its  relevancy;  and  also  knew  that 
it  was  rejected,  and  that  it  ( onduced,  in  some  degree, 
(We  cannot  say  how  slight,)  to  produce  a  different 


Digitized  by  VnOOQlC 


NOVEMBER,  18S1.  63 

result^  and  yet  the  court  refused  to  give  a  new  trial,  Mttchbrson 


BT.    AL. 
Tl. 


to  let  this  evidence  in  its  proper  place.     There  is 

no  escape  from  this,  even  if  it  be  supposed  that  the  Dozier. 

evidence  was  rejected  because  it  was  offered  at  an 

improper  moment. 

^e  will  further  observe  that  we  are  in  strictness* 
entitled  to  a  new  trial.  We  had  no  opportunity  of 
meeting  or  seeing  the  arguments  of  our  adversary 
in  the  cause,  although  we  find  it  there  now.  It  is 
an  unbending  rule,  that  such  arguments  shall  not  be 
used,  unless  submitted  to  the  adverse  counsel,  yet 
our  adversaries  have  taken  a  different  course,  and 
have  been  heard  exparle.  This  is  an  exceedingly  in- 
convenient practice.  Not  supposing  it  would  be 
proper  to  acquiesce  In  the  practice  of  allowing  coun- 
sel to  present  argufnents  to  the  court,  never  seen  or 
heard  by  the  adversary  counsel,  one  of  the  counsel 
of  the  plaintiff  in  error,  has  declined  looking  into 
the  argument  of  the  defendant's  counsel.  Its  exis- 
tence was  never  heard  of  until  since  the  opinion 
of  the  court  was  delivered. 

Ptr  cvxiam.    The  petition  is  granted. 

^fter  a  re-hearing  of  the  ca'use^   Chief  Justice  Robertson 
delivered  the  opinion  of  tlie  court  as  follows: 

On  reconsideration,  the  court  (Judge  Underwood 
dissenting)  adhers  to  the  former  epinion,  which 
must,  therefore,  remain  unchanged. 

^^Monroe^  MilU^  and  Brovm  for  defendant. 


Mitcherson   et  al  vs.  Dozier.  CHAncjiat* 

Error  to  the  Catclwe]]  Circuit;  Shac&lefurd,  Judge.  Case  13 

ContracU   Consideration^  failure  of   Obligor  and  obligee. 
Injunction.     Damages. 

Chief  Justice  Robertson,  delivered  the  opinion  of  the  Court.    Noyember  \0* 

The  heirs  and  personal  representa- 
tives of  E.  Mitcherson,  deceased,  filed  a  bill  in  chan- 
cery, to  injoin  a  part  of  a  judgment,  for  $123,  ob- 
tained against  them  by  James  I.  Dozier,  on  a  noteex" 
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WiTCTiERsoN  ectited  by  their  ancestor  and  intestate.     The  injiine- 

ET.  AL.       ^'^^^  ^.j^g  accordingly  granted,  and  Dozicr  answered. 

DoziER.  It  seems  from  the  record,  that  E.  Mitcherson  had 

• cmjjioyed  Dozier  as  an  attorney  and  counsellor  at 

law,  to  defend  him  against  a  crimiDal  prosecution, 
and  gave  him  as  a  fee,  the  note  on  which  the  judg- 
ment was  obtained;  that  Dozier  attended  the  court 
at  which  the  trial  was  expected,  but  the  prosecution 
abated  by  the  suicide  of  the  accused.  Hence  the 
plaintiff  insissts  that  there  is  a  partial  failure  of  con- 
sideration, and  on  that  ground  the  bill  was  filed. 

On^  the  hearing,  the  bill  was  dismissed,  and  the 
injunction  was  dissolved  with  damages.  That  de- 
cree is  now  called  in  question. 

It  is  manifest  that  the  principal  service,  the  ex- 
pectation of  which  induced  the  execution  of  the 
note,  was  never  rendered;  and  that  consequently,  to 
tliat  extent,  the  obligor  was  never  benefitted,  nor 
was  he  (as  to  that)  subjected  to  loss  labor  or  incon- 
venience. 

But  the  promise  to  perform  the  service,  was  the 
consideration  of  the   note.     The  performance  was 
not  a  condition  on  which  the  obligation  of  the  note 
depended.     A  suit  could  have  been  maintained  on 
the  note,  even  if  Dozier  had  refused  to  perform  the 
service  which  he  promised  to  perform.     But  if  by 
any  act  or  omission  on  his  part,  without  the  default 
of  the  obligor,  the  stipulated  service  had  not  been 
rendered,  there  would  have  been  a  partial  failure  of 
consideration,  for  which  the  chancellor  might  have 
given  relief  to  the  proper  extent,  against  the  legal 
obligation  of  the  note.     The  law  would  not,   how- 
ever, imply  any  condition  in  the  contract,  that  the 
pronli^:ed   service  was  to  be  performed   before  the 
wi»o  is'indTet-  "^^  ^^^  ^'"®  ^"^  collectable.     Nor  would  either  law 
ed  for  ft  crime  or  equity  exonerate  the  obligor  from  the  payment  of 
employ  Q  law- the  note,  or  any  part  of  it,  merely  inconsequence 
cci?fc"hi8notc  ^^  non-perforinance  by  the  obligee,   when  he  was 
for  (lie  a-     ready  and  willing  to  perform,  (as  he  appears  to  have 
mount  of  the  been,)  and  was  prevented  by  the  voluntary  act  of  the 
be^VrTbi^rri-  o'^^'gor.    The   obligation  could  not  thus"l>e  impair- 
al;  comrLit    ^^^  ^^^  *'*c  contract  be  thus  modified  without  the 
suicide,  the   assent,  or  fault,  of  the  obligee. 
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If  the  obligor  had  died  a  natural  death,  the  case  Mitcberson 
might  (perhaps,)  be  diffprent.  But  we  cannot  decide,     ""^  -**- 
that  suicide  is  not  a  voluntary  act,  or  that  it  is,  per  se^  Dozier'. 

evidence  of  mental  derangement,  or,  of  a  fatal  ne- 

cessity;  and  one  party  cannot,  by  his  own  voluntary  fad  that  law- 
act,  deprive  the  other  of  the  benefit  of  his  contract,  perform  ihe^ 
We  cannot  distinguish  between  ihe  principU  of  this  principal  ter- 
case  and  that  of  Hickman  vs.  Major.  vice  for  which 

It  seems,  therefore,  that,  if  the  performance  of  the  executed,  (lo* 
promised  service  had  been  the  sole  and  entire  consi-  wit:  the  dc- 
derationof  the  note,  there  would  not  have  been  a  fail- f*^*?*^®  ^1  **»« 
ure  of  consideration,  available  by  plea  to  the  action  on  h?8*"trialo^'i« 
the  note:  and,  in  such  a  case,  we  know  of  no  principle  no^nnnd  Air 
of  equity  which  would  authorize  any  relief  in  chan-  JmpcachTQent 
eery.  There  has  been  no  failure  of  consideration,  J*j  in*^*^of 't*he' 
because  the  non-performance  complained  of,  has  re-  note  either  at 
suited  from  the  act  of  the  obligor,  without  the  con-  'i*^  or  in 
currence,  or  delinquency,  of  the  obligee  who  would  c^ule'^^hc^^o 
have  performed  his  undertaking,  if  he  had  not  been  performance" 
prevented  by  the  act  of  the  obligor.  rptoltrd  from 

There  is,  therefore,  no  error  in  the  dissolution  of  ^^i^J^^^jf^^^K^' 
the  injunction,  unless  the  case  could  be  tested  by  the 
principles  of  casuistry  or  honor,  and  not  by  the 7^-  When   Mil 
ed  rules  of  law  and  equity.  ^'^  .*>»   «"- 

But  the  decree  for  damages  is  erroneous.  1st.  The  j^nin^t  part  of 
bill  asked  an  injunction  against   only  a  part  of  the  n  jade^ment 
judgment,  and  10  per  cent,  damages  have  been  giv-  **"'j\g^)  ^?-^^' 
en  on  the  whole  amount  of  the  judgment.  2nd.  The  of  the?njunc" 
defendant,  by  his  answer,  expressly  waived  his  right  tion,  ten  per 
to  damages;  believing,  as  he  seemed  to  do,  that  the  cent  dnmRcci 
case  is  a  hard  one,  and  that  the  amount  of  his  jud^-  amouniofihe 
ment  was  the  maximum  which  his  conscience  would  judgment,    it 
allow  him  to  exact,  or  receive.     Now,  although  the  error. 
statute  peremptorily  directs  a  decree  for  damages  on  .-. 
the  dissolution  of  such  an  injunction,  it  does  so  only,  danf^in  hi" 
because  the  defendant  is  entitled  to  them.  But,  sure-  answer, 
ly  he  can  release,  or  waive,  such  a  right  as  well  as  wj^ives  his 
any  other;  and   when  he  does  so,  the  chancellor  "^g^*  *J*^*'^?^ 
should  not,  against  his  will,  force  him  to  take  dam-  solution  of  in' 

ages.  ^     junction, 

Wherefore,  so  much  of  the  decree,  as  dissolved  be^'no  decree 
the  injunction,  is  affirmed;  but  so  much  thereof,  as  for  dnmaffc* 
awarded  damages  is  reversed.  It  is,  therefore,*y»».^|j<'^"^»»^^' 
ordered,  and  decreed  that  the  injunction  be  dissolv-  injluictlon. 
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MiTCHERsoN  eil  without  damages,  but  with  costs  in  the  circuit 

'^  ^ys.         court,  and  under  all  the  circumstances,  it  seems  to 

DoziER.         the  court,  that  there  sliould  be  no  decree  for  costs  in 

this  court. 

DISSENT. 

Judge  Underwood  dissenting  from  tlie   majority  of  tite 
court,  delivered  his  own  opinion  as  follows: 

It  is  my  opinion,  that  the  injunction  in  this  cause 
sliould  have  been  per|)etuated.  The  defendant  ad- 
mits that  the  services  actually  rendered  by  him, were 
worth  no  more  than  $20 ;  but  he  insists,  he  is  enti- 
tled to  the  whole  fee,  because  he  was  ready  to  per- 
form the  balance  of  the  service  contemplated  at  the 
time  the  obligation  was  executed,  and  would  have 
done  so,  had  he  not  been  prevented  by  the  conduct  of 
the  testator  of  the  plaintiffs  in  error.  It  appears, 
from  the  pleadings  and  admissions  on  record,  that 
£.  Mitcherson  being  indicted  for  forgery,  employed 
Dozier,  an  attorney  at  law,  to  defend  him,  and  ex- 
ecuted his  note  for  the  fee  during  the  Fall  term,  that 
Dozier  attended  court  at  the  Spring  term,  ready  to 
defend,  but  that  Mitcherson  failed  to  attend  having 
killed  himself  between  the  execution  of  the  note  and 
the  trial. 

Dozier  insists,  that  it  was  Mitcherson^s  fault,  by 
taking  his  own  life,  tiiat  prevented  the  i>erformance 
of  the  balance  of  the  service  which  he,  as  counsel, 
could  otherwise  have  discharged  at  the  Spring  term, 
and  therefore,  it  should  be  taken,  that  he  had  per- 
formed. I  admit  the  general  rule  that,  if  either  par- 
ty to  a  contract,  by  his  fault,  prevents  the  other  from 
performing,  it  furnishes  an  excuse  for  the  non-per- 
formance which  will  be  as  good  as  the  performance 
to  entitle  the  party  so  prevented,  to  his  action.  I 
,  am,  also,  willing  to  allow,  that   if  Mitcherson  had 

<-  appeared  in  court  at  the  Spring  term,  to  answer  the 

indictment,  Dozier  would  have  exerted  his  best  tal- 
ents >in  the  defence.  But,  still  I  am  unwillingly  con^ 
•flidcrinff  the  circumstances  of  this  tase  to  decree  mo- 
ney to  Dozier,  which  he  himself  acknowledges,  was 
never  earned  and  now  never  can  be.  If  Mitcherson 
4iad  died  a  natural  death,  surely  Dozier  would  not 
have  been  entitled  to  the  whole  fee.    Actus  Dei  ladU 
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nminl  If  the  maxim  is  true,  that  the  act  of  God  shall  ^"'J.^/'*"*'^ 
work  injury  lo  no  man,  it  seems  tome  that  it  would       *vgt 
be  a  violation  of  the  maxim  to  permit   Dozier  to  Dozxer. 

profit  without  labor,  or  ex|jense,  and  to  inflict  a  cor- — * 

respondent  loss  upon  others,  in  case  NTitcherson  had 
come  to  his  death  in  the  ordinary  course  of  age  and 
decay,'  or^  by  sudden  disease  or  accident.  If  all 
this  be  conceded,  yet  it  may  be  contended  that  the 
maxim  quoted  does  not  apply  to  the  case  of  afelo  <U 
scy  and  as  it  is  admitted  that  Mitchersen  killed  him- 
self,  it- may  be  urged  thai  his  death  was  voluntary, 
and  therefore,  it  makes  out  an  excuse  for  Dozier 
equivalent  to  his  performance,  ft  has  always  pre- 
sented to  me  a  question  of  difficulty,  whether  any 
one  could  be  considered  of  sane  mind,  who  volun- 
tarily takes  his  own  life.  Without  deciding  that  a 
person  who  violates  the  first  and  paramount  law  of 
nature  by  laying  violent  hands  on  his  own  life,  must 
be  insane,  it  may,  I  think,  be  safely  affirmed  that  it 
requires  powerful  excitement  to  prepare  the  mind 
for  such  an  act,  and  that  under  the  state  of  feeling 
necessary  to  induce  the  deed,  the  faculties  of  the 
mind  ace  not  in  a  natural  condition,  and  consequent- 
ly, that  ajelo  de  ae  is  not  in  the  general  capable  of 
reflecting  and  rea^^oning  with  that  degree  of  perfec- 
tiou  which  he  would,  if  laboring  under  no  such  un- 
natural excitement.  It  fre(|uently  happens,  that 
those  who  take  their  own  lives  are  absolutely  de- 
ranged. Now,  it  seems  to  me,  that  if  Mitcherson 
took  his  own  life  in  a  fit  of  derangement,  it  may 
have  been  done  under  such  circumstances,  as  that  the 
act  would  be  no  more  chargeable  to  him,  than  if  he 
had  died  a  natural  death.  It  does  not  appear,  under 
what  circumstances  Mitcherson  took  his  life.  It  is 
admitted,  that  he  killed  himself,  and  that  is  all.  The 
failure  of  the  consideration  ib  shewn  by  the  death  of 
Mitcherson,  admitted  in  the  answer,  and  if  his  death 
took  place  under  such  circumstances  as  to  entitle 
Dozier  to  his  full  tee,  I  think  he  ought  to  have 
shewn  it.     He  has  not  don^  so. 

But  again,  could  Mitcherson  be  in  default  for  not 
appearing  in  court  at  the  Spring  term,  when  he  was 
dead?  Will  his  recOfijnisance  be  forfeited  and  his 
executor,  or  his  bail,  be  compelled  to  pay  the  m#- 

VoL.  VII.  8 
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Walton's      ney  if  he  committed  suicide,  without  the  least  pali- 

"'g^*       ation  arising  from  the  condition  of  his  mind?    I  am 

Walton'b      disposed  to  think,  that  his  death,  without  regard  to 

ax'Rx.KTAL.  the  manner  of  it,  distharges  the  recognisance  and 

releases  his  hail,  and  I  am,  likewise,  inclined  not  to 

consider  the  manner  of  his  death,  and  seize  on  that 

as  shewing  no  failure  of  consideration,  when  if  he 

had  died -a  natural  death,  it  would,  in  my  opinion, 

be  a  clear  case.    I  do  not  regard  the  case  as  the  same 

in  principle  as  that  of  Majors  vs.  Hickman,  IL  Bibb, 

2\6,   I  therefore  dissent  irom  the  opinion  deliVered. 


chanciry.    Walton's  Heirs  vs.   Walton's  Execu- 
trix et  al. 

Case   14.  Appeal  from  the  Washington  Circuit;  W.  L.  Kelly,  Judge. 

Wills.     Land^  devise  of.    Power  to  devise  Umd.    Slaves^ 
devise  of. 

Chief  Justice  Robertson,  delivered  the  opinion  of  the  Court. 
In  1804,  Matthew  Walton  pnhlished 
his  last  will  which  was  never  ahered,  revoked  or 
republished,  (thouj^h  he  lived  until  1819,  and  in 
the  mean  time  greatly  increased  his  estate,)  and 
by  which  he  clevised  to  some  of  his  collateral 
relatives  some  specific  le^racies,  and  all  the  residue  of 
his  estate,  real  and  personal,  after  payment  of  debts, 
to  his  wife. 

The  testator  died  without  issue  ;  and  his  widow 
afterwards  intermarried  with  John  Po{)e.  This  suit 
in  chancery  is  prosecuted  by  his  heirs  against  Pop^ 
and  wife  for  a  decree  against  them  for  the  lands  and 
slaves  to  which  the  testator  was  entitled  at  his  death, 
and  which  he  did  not  own  at  the  date  of  his  will. 
The  circuit  court  dismissed  the  bill ;  and  the  only 
question  for  this  court  to  decide  is,  whether,  on  the* 
facts  which  have  been  stated,  the  decree  is  right. 

From   the  Norman  conquest  to  the  reign  of  H. 
VIII.  land  was  not  devisable,  except  in  particular 


NoYemberlO. 

From  the  Nor 
man  conquest 
to  the  r'-i<D  of 
H.  VIII.  land 
was  not  devi- 
sable, except 
in  particular 
places  where 
custom  au- 
thorized it. 

A  etalQtc  of 
H.  VIII.  au- 
thorized  » er- 
8on-  having 
title  to  land, 
to  dispose  of 
two  thirds 
thrrcof  by 
will. 

By  OUT  stat- 
ute a  person 
may  dispose, 
6y  will,  of 
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places  where  custom  authorized  it.  A  statute  of  H.  Walton's 
Vin.  authorized  |iersons  luxoing  title  to  land  to  dis-       "'^f* 
pose  of  two  thirds  thereof  by  will.     A  subsequent  Wai.ton'» 
statute  of  Charles  II  autiiorized  an  alienation  of  the  ex^rx  etai.. 
entire'  interest  by  will.  IT^s,    TI 

^  -  aU  iM  tercets 

A  statute  of  Virginia,  substantiaUy  reenacted  in  whichhemay 
this  state  in  1797,  (If  Dig.   1242,)  extended  the  tes-  Si^Mb  death? 
tamentary  power  to  all  interests  which  the  testator  ^  ,,     ..     . 
might  have   in  land  at  his  or  her  death.     As  the  tnte  of  H. 
statute   of   H.   VIII.  was   construed  as  restricting  VIU.  a  person 
the  right  of  devising  lanil  to  surh  an  interest  onlv  as  ®^"*^  ^Hspos* 
the  testator  had  at  the  date  of  the  will,  titles  sub-  ,„„7bT^" 
sequentiy  acquired  could  not  pass  in  England,  even  will  than  he 
though  the  testator  had  attempted  to  devise  all  the  had  title  to  at 
interesfs  to  which  he  might  he  entitled  at  his  death.  J{j^  ^^^^^ 
The  British  doctrine  therefore  was,  that,  as  to  land, 
the  will  spoke  at  its  date,  though,  as  to  personaly,  English  doo- 
it  spoke  at  the  testator's  death.     Consequently,  ^^JhTas"© 

general  devise  of  all  the  testator's  estate  com(>re-  land',  a  will 
ended  all  the  chattels  to  which  he  was  entitled  at  sp'^ke  at  its 
his  death,  though  such  devise,  or   even   an   expr^s  '^*^®»  ^"' "! 
devise  of  after-acquired  land,  was  not  ]>ermitted  to  i^apoke^ut  ^ 
embrace  any  freehold  interest  in  land  acquired  after  testator's 
the  date  of  the  will.     And  although  in  this  country,  <3e<^th. 
in  consequence  of  the  statutes  which  have  been  cited,  i    p    i    ^i 
land  acquired  after  the  publication  of  the  will  may  an  express  d'e- 
be  made  to  pass  by  it,  the  supreme  court  of  the  Uni-  Tine  of  land 
ted  States,  in  the  case  of  Smith  ei  al  vs,  Edrington,  which  should 
(VIII  Cranch,  66,)  decided  that  a  will  cannot  have  ecqnireX 
such  an  operation  unless  it  shall  clearly  shew  that  would  not 
such  was  the  intention  of  the  testator.  ,     pass  land  ac- 

quired after 
Since  the  enactment  of  the  statute  authorizing  a  the  date  of 
devise  of  after-acquired  land,  the  true  doctrine  seems  ^*^®^**1- 
to  he,  according  to  a  proper  construction  and  appli-  p,  j|,jg  g^^^, 
cation  of  the  opinion  in  Smith  et  al.  vs.  Edrington,  try,  land  ac- 
that  whether  land  acquired  after  the  publication  of  q"ired  niter 
Che  will   shall  pass  by  the  will  or  descend  to  the  ll'^/onhc' 
heirs,  is  a  question   of  intention,  to  be  solved  by  a  will,  may  bo 
proper  construction  of  the  whole  will.     If,  from  the  njadeto  pass 
will  itself,  it  shall  appear  more  reasonable  to  infer  an  ^^  ^^' 
intention  that  after  acquired  land  should  pass  by  it,  whrthrrland 
than  that  it  should  remain  undevised,  then  it  would  acquired  af- 
pass  by  the  will  ;  otherwise,  if  the  contrary  inten-  *^'^^^^  j^^^Jj^'  , 
tention  shall  seem  more  reasonable,  the  land  will  ^viilj^hailpa**  i 
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Walton's  descend.  And,  according^  to  the  case  in  VIII  Crandij 
Heirs  if  there  he  nothing  in  the  will  to  lead  to  the  one  de- 
Walton'8  dnction  rather  than  to  the  otherJand  acquired  by  the 
Ex'Rx  ET  \L  testator  after  its  publication  should  descend  as  estate 
— ; — ; undevised. 

qu»-ti  n  of  \^  hat  ever  may  be  the  effect  of  the  will  in  this 
intention,  to  case  as  to  the  land  claimed  by  the  appellants,  we  are 
be8.jv».»^by  g^^j^gg^l  j|,g  slaves  born  after  the  date  of  the  will 
ituiT:^-n  o?""  passed  by  it  to  Mrs.  Walton. 

ihe^ whole  igt^  The  statute  of  1800  (II  Diff.  1247,)  did  not 

^^  '  alter  the  pre-established  mode  of  construing  a  devise 

tf  from  the  of  slaves.  That  statute  declares  that,  ^'  slaves,  so 
xfiW  itself  it  f^,.  gg  respects  last  wills  and  testaments,  shall  hjereaf- 
?i!iwnabirio  ter,  within  this  commonwealth,  be  held  and  deemed 
inter  aii  intcii  as  real  estate,  and  shall  pa^^s  by  the  last  will  and  tes- 
tion  that  a f-  lament  of  persons  possessed  thereof,  in  the  same 
JamrshoHia  *»«""^''  »"^'  under  the  same  regulations  as  landed 
passbj  it,  proj>erty,  and  nothing  contained  in  tlie  act  entitled 
thun  that  it  tt^n  act  to  reduce  into  one  the  several  acts  concern- 
miTJ^is'eT^'"  ^"S  ^'^*'^'  ^**^  distribution  of  intestates'  estates,  and 
then  it  shall  the  duty  of  exccutors  and  administrators,"  or  in  the 
pass  bj  the  fourth  section  thereof,  which  enables  persons  above 
^j"  'fVjT'^'  ^'*^  ^^^  of  eighteen  years  to  dispose  of  their  chattels 
Tontr/ry  in-  ^Y  ^iH,  shall  be  construed  to  contravene  this  act." 
tentioi.  shaH  Notwithstanding  this  act  slaves  are  still,  for  most 
reXmibTp,  purposes,  deemed  personal  estate.  The  effect  of  the 
thelanii  will  act  is,  that,  Since  its  passage,  a  person  under  twenty 
descend.  Q^^e  years  of  age  cannot  devise  a  slave  ;  that  a  will 
Since  act  of  ^'•^^  would  not  pass  laud  will  not  pass  a  slave,  and 
1800, which  that  the  devisee  of  a  slave  will  take  under  the  will> 
makes  slaves  in  the  first  instance,  just  as  a  devisee  of  land  would 
real  estate,  a  ^  j^^  ^„j  ho|^|  i^„^  devised.  This  is  the  whole  op- 
person  under  .  /..i^^.  r**^-*  a  ^ 

21  years  of  eration  of  the  statute,  rnor  to  its  enactment,  a  gen- 
age  cnnnot  eral  devise  of  all  the  testator's  slaves  would  have 
deviic  a  slave  passed  such  as  may  have  been  acquired  after  the  pub- 
Since  net  of  liwUion,  because,  as  to  slaves  as  well  as  other  chat- 
1800,  which  tels,  the  will  spoke  at  the  testator's  death.  The 
makes  slaves  gtatute  has  not  changed  this  rule  of  construction. 
wmthat  Prior  to  the  statute  of  1800,  a  testator,  when  he 
would  not       made  a  general  devise  of  all  his  slaves,  was  presum- 

pass innd  willed  to  have  intended  all  that  he  might  own  at  his 
not  pass  a       ,i«„4K 
slave.  death. 

Q. ,    -        There  is  nothing  in  the  statute  which  should  de- 

bmce  act  oi  i     .     ^   ■  i     ,  i        i 

IBOO,  a  devi'  feat,  or  was  designed  to  oppose,  that  legal  prcsump- 
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tion.      The  statute  does  not  declare  what   slaves  Walton^b 
shall  paw  by  will,  hut   only  prescribes  how  such  as  y^^ 

do  pass  shall   be  devised,  hy  whom,  and  how  they  Walton's 
shall  be  held  by  the  devisees.     A  general  devise  of  kx'rx  et  al. 
slaves,   without   restriction,  must    now,  as    before  '^       '     . 
1800,  be  considered  as  speaking  at  the  death  of  the  takes  udder 
testator,  there  bein^  nothing  in  the  will  tending  to  the  will  in  the 
shew  a  contrary  intention.  ?'^*  instance, 

•^  just  as  a  ne» 

The  case  of  Mason  vs.   Mason's  Executors   (III  visee  of  land 

Bibb,  448,)  does  not,  as  was  supposed  in  argument,  ''*^'i®  ?"**j  , 

.  '.         '-^  .    ^.       ...  •  *      4       'iv.   aU"        '^        holdrf^  land  de 

contam  any  intimation  inconsistent  with  this  vifew.  vised. 

In  that  case,  fifteen  slaves  were  devised   by  name, 

and,   of  course,  otlier  slaves,  afterwards  acquired,  N^twithstand 

could  not  have  been  embraced  in  such  a  specific  de-  onJoo  has 

vise.     As  to  such  slaves,  tlie  court  said  in  that  case,  made  slaves 

that  *'  there  U  no  general  provision  from  which  the  ieaa-  real  cstoti*, 

torh  intention  to  dispose  ofiliem  can  possibly  be  inferred;^^  vife^oTsL^ea 

thus  clearly  intimating  that  they  might  have  passed  wili  pass  all 

by  the  will  of  the  testator,  had  he  made  a  "general  those  which 

devise'^  of  all  his  slaves.  ^^^  *«f*J^«r 

n»p  ai  ni8 

We  are,  therefore,  of  opinion,  that  all  the  slaves  death. 
owned  by  the  testator  at  his  death  passed  by  his  will  ^^eneral  de- 

to  his  wife.  vise  of  slave* 

2nd.  Even  ifafter-acquired  slaves  do  not  pass  by  !TJ,"^f,  ^^"• 
a  general  devise,  still  there  is  enough,  we  think,  in  speaking  at 
this  case  to  shew  that  the  testator  intended  that  all  the  death  of 
the  slaves  that  he  oAVtied  at   his  death  should  go  to  J^^®  'fthstand 
his  wife,  and  be  emancipated  at  her  death,  if  she  jn^  the  act  of 
should  concur  in  his  wish  to  that  effect.  1800  makes 

It  seems  that  he  owned,  at  his  death,  no  slaves  ex-  csmtc/^^ 
cept  those  whom  he  owned  at  the  date  of  his  will, 
and  their  after-born  issue.  Hence  it  is  but  reasona- 
ble to  infer,  that  he  desired  that  the  children,  as  well 
as  their  mothers,  bhonld  be  free.  Sucli  a  const ruc-^^ 
tion  is  fortified  by  the  maxim,  that  courts  should 
lean  ^^infavorem  libertatis.^^ 

We  are,  therefore,  clearly  of  opinion,  that  the  ap- 
pellants have  no  right  to  any  of  the  slaves. 

As  to  the  lands  claimed  in  the  bill,  there  is  no  al- 
legation or  prayer  which  gave  the  circuit  court  ju- 
risdiction to  decide  to  whom  they  belong.  If  they 
did  not  pass  by  the  will.,  they  descended  to  the 
heirs,  and  they  would,   in  that  event,  have  had  a 
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CoM'i.TH        complete  legal  remedy  for  recovering    possession  oC 
Thruston     t*>em      They  have  not  prayed  for  partition.     Their 

1_  bill  seems  not  to  have  been  drawn  with  any  such 

view,  or  for  any  such  purpose.  T  he  only  point 
submitted  for  decision  was  the  effect  of  the  wilL 
The  answers  denied  that  the  circuit  court  had  juris- 
diction ;  and  theVe  is  neither  allegation  nor  proof 
that  either  of  the  appellees  is,  or  was,  in  possession 
of  the  land. 

,  It  was  proper,  therefore^  to  dismiss  the  bill  for 

want  of  jurisdiction  to  make  any  decree  establishing 
the  right  to  the  lands.  We  shall  not,  therefore,  in- 
timate whether  the  general  devise  of  estate,  real  and 
personal,  and  the  charge  of  debts  on  the  whole, 
should  be  construed  as  including  all  the  lands  as 
well  as  slaves  owne<1  at  the  testator's  death.- The  dis- 
missal of  the  bill  will  not  bar  any  suit  at  law  to  try 
the  title  to  the  land. 

Decree  affirmed. 

Monroe    and   Rudd    for  appellants  ;    Richardson^ 
Mills  and  Broten  for  aj)pellees. 


Indictment.  CommOllWealth    VS.   ThrUStOll, 

Caao  15.  Error  to  the  Shelby  Circuit;  Todd,  Judge, 

WUness.     Evidence,     Slaves,  importation  of. 

November  10,    Chief  Justice  Robertson,  delivered  the  opinion  of  the  Court.* 

Thruston  was  indicted  for  importing 
slaves  into  this  state  in  violation  of  the  statute  of 
1815,  and  a  verdict  and  judgment  having  been  ren- 
dered in  his  favor,  the  commonwealth  complains 
that  the  circuit  court  erred  in  refusing  to  compel  a 
witness  to  testify  to  facts  against  the  accused,  which 
he  (the  witness.)  said,  on  his  oath,  would  operate  to 
his  own  prejudice. 

The  counsel  for  the  defendant  insists,  that  the  wit- 
ness was  not  bound  to  testify,  and  that,  if  he  had 
been,  the  judgment  should  not  be  .reversed,  because 
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the  indictment  does  not  charge  any  offence  denounc-  Com'lth. 

Ist.  We  are   of  opmion,  that  the  witness  should 

have  been  required  to  state,  whether  the  defendant 
in  error  imported  the  slaves,  or  not,  even  though  he 
swore  that  he  would  be  liable  for  half  the  fine,  if 
the  defendant  should  be  found  guilty,  and  could  not, 
in  his  (mn  optuton,  answer  the  questions  propound- 
ed to  him,  witliout  prejudice  to  his  defence  to  a  pro- 
secution pending  against  himself  for  the  same  offence 
charged  asainst  the  defendant.     He  might  have  an- 
swered either  affirmatively,  or  negatively,  the  ques- 
tion, "Do  you  know  that  Dr.  Thruston  (the  defen-  a  wienoss  win 
dant  in  error,)  brought  slaves  from  Virginia,  and  not,  merely 
when.**"  without  implicating  himself;  and  as  to  his  ob-  ^'ecau^e  he 
ligation  to  pay  half  of  any  fine  assessed  against  the  himself  io^a 
defendant,  that,  for  aught  tliat  appears,  may  have  civi]  suit,  be 
been  merely  civil,  and  a  witness  will  not  be  excused  excused  from 
merely  because  he  may  subject  himself  to  a  civil  suit.    ^^'^'Ormg- 

2nd.  The  indictment  is  good.  Importation  alone  u^^jp^  ^^^  ^ 
may  be  an  indictable  offence;  a  subsequent  sale  is  tgiS,  import^ 
not  a  necessary  ingredient  in  the  constitution  of  an  a/tonot sieves 
offence  prohibited  by  the  act  of  1815,  (II  Die.  1 162.)  V't^^hi^'tnte, 

mi_     •  *   ^'        •  ir  xi_  II'        ^  *i_    18  one  offence 

The  importation  is  one  offence,  the  selling  is  anoth-  „„(!  g^mng  of 
er;  for  each  of  which  a  distinct  penalty  is  denounced,  themisanotb- 

But  the  act  declares  that,  on  an  indictment  for  im-  ^^' 
porting,  proof  of  both  importation  and  sale  shall  throto 
on  the  accused  the  burthen  of  shewing  that  he  is  excused  by 
being  brought  within  some  one  of  the  exceptions  prescribed 
in  the  act.  This  construction  of  the  act  will,  alone, 
give  harmony  and  effect  to  all  its  provisions. 

Wherefore,  as  the  circuit  erred  in  refusing  to  com- 
pel the  witness  to  answer  the  question  which  has-been 
quoted;  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Denny y  Atto.  (Jen.  for  Com'lth;  Richard^n  for 
defendant. 
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CHARCERr.      Moore's  Trustees  vs.  Howe's  Heir«. 

Case  16.  Appeal  from  the  Bourbon  Circuit;  Frkkch-  Jailge. 

Detinue^  ciclion  of.     DelenHon.     Slaots. 

NoTcmberU.  chief  Jualicu  Robers  ton,  deli vcrel  the  Opinion  of  Ihe  Court. 

1x1191,  John  Diinlap,  then  resident 
in  South  Carolina,  published  his  last  will  whereby, 
among  other  thins^s;  he  devised  some  slaves,  b^ 
name,  to  his  daugrhter  Jane^  and  other  slaves  to  his 
daughter  Cynthia  Kid,  and  directed  that,  if  either 
of  his  said  daughters  should  die  leaving  no  issue  and 
the  other  surviving,  the  nurvivor  should  take  ^Hhe 
part"  devised  to  the  one  thus  dying;  and  that,  if  both 
should  die  without  issue,  his  wife,  Elizabeth,  should 
be  entitled,  "during  her  life,"  to  the  perperty  devis- 
ed to  them;  and  that,  if  she  should  have  no  issue  at 
her  death,  the  said  property  should  go  to  his  "sis- 
ter Isal)ella  Howe  and  sister  Jane  Howe's  children." 
Early  in  the  year  1792,  Cynthia  Kid  died  childless, 
her  father,  mother  and  sister  Jane  surviving;  short- 
ly after  her  death  the  testator  removed  to  Kentucky, 
and  settled  in  Bourbo!i  county,  and  there  died  in  the 
year  1792.  His  will  having  been  admitted  to  record 
in  tiie  county  court  of  Bourbon,  his  daughter  Jane 
claimed  and  took  possession  of  all  the  slaves  devis* 
ed  to  her  and  to  Cynthia  Kid.  She  never  married, 
but  lived  with  her  mother  until  1820, when  she  died 
childless.  The  mother  survived  imtil  1825,  when 
she  died  a1>o,  without  issue.  In  1 824,  she  made  a 
marriagre settlement  with  her  husband,  John  Moore, 
(whom  she  had  married  in  1818,)  wherebv  they  con- 
veyed ail  her  estate,  (incbidinff  that  acquired  by  the 
death  of  her  dauffhter  Jane,)  to  trustees  subject  to 
such  uses  as  she  shotdd,  by  h**r  will,  or  otherwise, 
appoint.  She  afterwards,  by  her  last  will,  directed 
the  trustees  to  appropriate  the  estate  to  public  uses 
specified  in  the  will. 

Shortly  after  the  death  of  Mrs.  Moore,  the  heirs 
of  Isabella  Howe  and  Jane  Howe  sued  her  said  trus- 
tees in  detinue  for  the  slaves  in  their  possession  de- 
vised to  her  during  her  life,  and  claimed  under  the 
executory  devises  which  have  been  mentioned.  The 
circuit  court  rendered  a  judgment  for  the  plaintiffs 
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in  (he  action,  and  this  cotirt  substantially  affirmed  ^ooke»« 
that  judgment.     See    Moore^s  trustees  vs.   Howe's    fBus^***" 
heirs,  IV  Monroe.  Howb'Vk'»». 

Afterwards  this  suit  in  chancery  was  brought  by — "•-" 

the  heirs  of  Jane  and  Elizabeth  Howe  acainst  the 
trustees  of  Elizabeth  Moore,  asserting  a  claim  to  the 
hire  of  the  slaves,  (who  were  recovered  in  the  ac- 
tion of  detinue,)  for  the  time  whic  h  ehipsed  from 
the  dale  of  the  judgment  until  the  slaves  were  sur- 
rendered, and  also  praying  for  a  decree  for  the  val- 
ue of  a  slave,  the  daughter  of  one  of  those  devised 
to  Jane  and  Cynthia  Kid  Dunlap,  and  who  was  sold 
in  1818,  and  taken  by  the  piirchaser  to  the  state  of 
Mississipj>i,  and  also  for  the  value  of  three  other 
slaves  sold  in  1817,  and  taken  by  the  purchaser  to 
Missouri;  and  also  for  the  value  of  some  slaves  who 
had  gone,  or  had  been  sent  to  the  state  of  Ohio,  and 
there  settled;  all  of  whom  are  embraced  by  the  ex- 
ecutory devise  under  which  the  complainants  claim. 

The  answer  does  not  admit  many  of  the  material 
allegations  of  the  bill,  and  denies  that  it  contains 
any  equity. 

The  circuit  court  sustained  a  demurrer  to  so  much 
of  the  hill  as  asserts  a  riirht  to  the  hire,  and  decreed 
that  the  trustees  shoidd  pav  to  the  complainants,  out 
of  the  trust  estate,  $2,500,  the  supposed  value,  at 
the  date  of  the  decree,  of  the  slaves  in  Mississippi, 
Missouri  and  Ohio.  From  that  decree  both  parties 
have  appealed. 

The  decree  on  the  demurrer  mnst  be  affirmed  with  After  slaves, 
costs.    We  know  of  no  remedy  for  recovering  for  the  |^*;'i°on  o^de^ 
detention  of  the  slaves  after  the  judgment  in  detinue,  tj^ae,  j^^^^ 
as  they  have  been  surrendered  in  pursuance  of  that  bren  surrpn- 

ludgnient.     On  the  contrarv,  it  has   been  expressly  ..f^^^"* '°  '  "f- 
•'i     •  1   J  ^t    A    •  t  al         •  1        G^«  «oaDce  of  the 

decided  that,  in  surh  a  case,  there  is  no  remedy,   oee  jmi-  ment. 

Head  vs,   Perrv,'  (1  Monroe,   253,)   McClannahan's  tbece  is  no 

beirs  vs.  Henderson's  heirs,  (Ibid.  261.)  '**°»«^3;  to  re- 

_.       _  .  ,  ^  .       '  .^  cover  for  the 

The  decree  agamst  the  trustees,  is  erroneous,     li  detention  of 
Mr&  Moore  did  anything  of  which  those  entitled  them  betweea 
to  the  slaves  on  the  contin^ncy  of  her  dying  with-  J^^  ^uH^ment 
out  issue,  could   ri<rhtfiillv  complain>   her  personal  ,i,)f]'th«' sur. 
representative  would  alone  be  responsible   for  her  render  of 
wronff.     The  trustees  are  not  sued  a^  her  personal  ^J'^^^^/J'JJ.^h, 
representatives,  but  in  their  character  of  trustees  juUgment. 
Vol.  VII.  9 
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^Bufi-Mi  "*"P^y-  ""  that  character  they  must  be  considered 
^g.  as  purchasers.  Whether  the  deed  to  them  could  be 
Howe's  H'Rs.  successfully  assailed  by  her  creditors,  or  by  any  per- 
— — — —  sons,  who  might,  by  judgment,  or  otherwise,  be- 
come the  creditors  of  her  estate,  no  means  are  fur- 
nished by  this  record  for  deciding;  nor  would  it  be 
proper  to  decide  that  question  until  the  appellees 
shall,  by  a  judgment «  or  de-  re  3,  against  her  person- 
al representative,  establish  a  right  to  assail  the  deed, 
as  ineffectual  against  them.  And  it  would  now  be 
premature  to  determine,  whether  or  not,  her  per- 
sonal representative  and  the  trustees  could  be  sued, 
or  whether  a  suit  in  chancery  or  any  suit  at  all  could 
be  maintained  upon  the  facts  charged  and  proved  in 
this  case.  It  is  sufficient  to  decicfe,  that  the  appel- 
lants, being  the  only  parties,  are  not  liable  in  this 
suit,  as  trustees. 

It  does  not  even  appear,  that  they  are  executors. 
They  hold  as  trustees  under  a  deed,  and  not  under 
the  will. 

If  Mrs.  Moore  did,  or  omitted  to  do,  any  thing  to 
the  injury  of  the  appellees,  her  representatives  would 
be  proper  parties  to  a  suit  brought  for  reparation. 

The  principles  settled  by  this  court  in  the  suit  at 
law^  (IV  Monroe,)  establish  the  legal  right  of  the 
appellees  to  tlie  slaves  for  whose  value,  the  decree  in 
this  case  was  rendered.  They  may  reclaim  them 
whereever,  they  may  find  them,  or  might  recover 
their  value  from  any  ]>ersons  who  may  have  con- 
verted them  since  the  death  of  Mrs.  Moore.  If  Mrs. 
Moore's  representatives  can  be  made  liahle,  in  any 
event,  for  the  value  of  the  slaves  sold  in  1817-18, 
Jane's  representatives  should  be  joined  with  them, 
unless  Mrs.  Moore  was  Jane's  executrix,  and  there 
be  also  an  executor,  or  executrix,  of  her  own  wilL 
But,  whether  the  appellees  can  ever  have  any  reme- 
dy against  the  representatives  of  either  Jane,  or  her 
mother,  for  the  sale  made  in  1817-18,  or  again  n  the 
representatives  of  Mrs.  Moore  for  the  removal  of 
other  slaves  to  the  state  of  Ohio,  we  shall  not  now 
intimate,  because,  as  the  proper  parties  have  not 
been  sued,we  cannot  decide  on  the  merits  of  the  case. 
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Wherefore,  for  want  of  parties,  without  consider-  Hunt 
ing  any  other  point,  it  is  decreed  and  ordered,  that  tebk^l's 
the  decree  of  the  circuit  court  be  reversed  and  that  hxirs. 
the  cause  be  remanded,  with  instructions  to  dismiss  ■■ 

the  bill  without  prejudice. 

J\Elb  and  Brawn  for  Moore's  trustees. 


Hunt  vs.  Terril's  Heirs.  chancery. 

Appeal  from  the  Jeffereon  Circoit;  Pirtlb,  Judge.  CASE^lTr 

Demurrer  to  evidence.      Special  verdict.      Judgment. 
Bar. 

Chief  Justice  Robertson  delivered  the  opinion  of.  the  coart.   November  19. 

Hunt  having  sued  Dabney  C.  Terril 
for  damages  for  an  alleged  eviction  from  land  which 
his  ancestor  had  conveyed  by  deed  of  general  war- 
ranty, and  the  jury  having  found  a  verdict  for  dam- 
ages, subject  to  the  opinion  of  the  court  on  a  de- 
murrer to  the  evidence,  judgment  was  rendered  in 
favor  of  Terril. 

Afterwards  this  suit  in  chancery  was  brought  by 
Hunt  against   D.   C.  Terril  and  against  others,  his 
non-resident    co-heirs,     and  against  the   ancestor's 
administrator,  praying  for  a  decree  for  damages  for 
the  same  breach  of  covenant  for  which  the  suit  at 
law  had  been  brought,  and  alleging  that  land  had 
descended  to  the  heirs  in  this  commonweahh.     The  Release  in 
bin  sets  out  the  proceedings  and  judgment  in  the  fact,  or  by  op- 
common  law  suit  against  D.  C.  Terril  ;  and  the  an-  u*^,of acauie 
sneers  of  the  non-resident  heirs  relied  upon  that  judg-  of  action  ex 
0ient  as  a  bar  to  this  snit,  and  also  denied  that  the  contractu  a* 
circait  court  had  any  jurisdiction.     On  the  hearing,  ^^l^^^^  per-^' 
the  bill  was  dismissed  absolutely.      Hunt  complains  sons  jointly 
that  the  decree  is  erroneous.  bound,  or  e- 

Ten  bound 

It  is  not  necessary  to  decide  whether  the  circuit  jointly  and 
court  had  jurisdiction  ;  for,  were   the  jurisdiction  J^n'u^jbwihe 
conceded,  the  decree  should,  nevertheless^  be  affirm-  Habilty  of  all. 
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Hunt  A  release,  in  fart  or  by  operation  of  law,  of  a  cause 

Tbrru's        of  action  ex  contractu^  a^^ainst  one  of  several  persons 
HEiKs.  jointly  hound,  or  even  bound  jointly  and  severally, 

; —  extincruis:lips  the  liability  of  all.       A  judgment  in  fa- 

Jadffmentin    ^^j.  Qf  qj^^  (i^jp  o|.  co-obliiror,  which  would  bar  any 
favor  of  one  .  .  •      .  t  •       r       *i-  r      *• 

heir  or  c>-     Other  siiit  a^aiiist  him  for  the  same  raiisie  of  action, 

o*)ligor  which  will  also  extinguish  the  obligation  of  his  co-heirs  or 

will  har  anjr    co-obliffors,  unless  the  judgment  had  lieen  obtained 
other  suit  a-     •  h       ■•  r        j   r  i    •  i«     i 

gninst  him      ^"  consequence  of  a   defence    applying   peculiarly 

for  the  same    and  alone  to  the  party  in  whose  favor  it  had  been 

causp  of  ac-    rendered. 

tion,  will  px-  1       .  '       . 

tiD^*iish  the       The^udgment  on  the  demurrer  is,  in  our  opinion, 

obliiration  of  a  bar  to  any  other  suit  agiint  D.  C.  Terril,  founded 

©"co^obH-*     ®^  ^'*®  same  cause  of  action. 

gors,  unless  ^g  a  jury  could  not  be  compelled  to  find  a  special 

ha^^pcn  ob-'  verdict  ^  the  demuriM?r  to  evidence  was  adopted  as  a 

taincd  by  a'    proper  mode  of  obtaining,  on  the  facts  admitted, 

defence,         such  a  judgment  by  the  court  as  should  have  been 

peculiar?*^''"  rendered  on  a  special   verdict,  if,  instead  of  l>eing 

and  alone  to    admitted  by  the  demurrer,  the  facts  had  been  asccr- 

the  parly  in    tained  by  a  special  verdict      A  judgment  on  a  sf)e- 

who«e  favor    ^\^]  verdict  w^ould  Operate  as  an  effectual  bar  to  the 

it  has  been  r      .•  a      i  •       -•  •    j 

rendered.  same  cause  of  action.  And,  pan  raitane^  a  judgment 
in  favor  of  the  demurrant,  on  a  demurrer  to  evi- 
On  a  demur,  dence,  must  have  the  like  effect.  If  the  plainiiff  de- 
d*nce^^'*d  ^^^^  *^  avoi<l  the  effect  of  a  judgment  on  a  demurrer 
menTin  favor  ^^  evidence,  he  should  not  join  the  demurrer,  but 
of  the  demnr.  should  waive  his  evidence,  and  then  a  non-suit 
rant,  i^  tibar  would  be  the  only  consequence.  But  when  he  joins 
suit  oin  the"*^*^  ^"  demurrer,  he  insists  on  the  sufficiency  of  his  facts, 
tame  cause  of  refuses  to  suffer  a  non-suit,  and  consents  that  the 
action.  court  shall  pronounce  such  a  judgment  on  the  facts 

admitted,  as  would  have  been  proper  on  a  special 
If  a  plaintiff  ^e-^ij,.  r     i  r 

desire  to  a-  verciitr.  .^  ,  „  ^  ,  . 
void  the  ef-  If  a  plaintiff  shall  sutler  the  jury  to  find  a  general 
fectofajudir-  verdict,  he  cannot  have  the  benefit  of  a  non-suit,  but 
rourrcrlo  evi  ^^1'  ^.  forever  barred  by  a  judgment  on  the  verdict. 
idence,  he  So  if,  instead  of  waiving  his  evidence,  and  submit- 
should  not  ting  to  a  non  pros.^  he  ventures  to  take  issue  on  a 
»n"rc*r,*buV  demurrer  to  evidence,  and  insists  on  the  judgment 
fihould'wnive  of  the  court  on  the  facts  admitted  by  the  demurrer, 
his  evidence,  a  judgment  against  him,  as  long  as  it  shall  remain 
and  th«n  a  unreversed,  will  bar  any  other  suit  for  the  same 
non-^w  cause  of  action.     The  fact  that  such  a  judgment,  if 
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erroneous,  may  he  reversed,  tends  to  prove  its  con-  'Iu«t 
closiveness  ^whilst  it  shall  reinahi  in  full  force.  Terril'b 

If  the  Judgment  on  the  demurrer  in  the  common 


RKfftS. 


Jaw  suit  brought  by  Hunt  a^uinst  D.  C.  Terril,  be  ^.^^id  be  th« 
right,  it  must  be  admitted  that,  if  there  had  been  no  o  )j  contc- 
demiirrer,  and  the  jury  had  found  a  general  verdict  q«enc«« 
in  favor  of  Hunt,  the  finding  shouhl  have  l>ecn  set 
aside.  It  is  equally  true,  that  a  is^eneral  verdict 
ai^ainst  him  woulil  have  barred  his  cause  of  action. 
A  non-snit  could  not  tlun  have  been  entered,  because 
he  had  made  his  election  to  try  the  case  on  the  facts 
and  could  not  have  retracted  afler  the  triaJ  and  find- 
ing against  him.  I'here  was  not  a  general  verdict 
against  him  ;  but  the  verdict,  as  rendered,  was  sub- 
ject to  the  judgment  of  the  court  on  the  demurrer, 
and  that  judgment,  when  pronounced,  had  the  same 
effect  as  a  judgment  on  a  general  verdict  against 
him,  or  on  a  s\)ecial  verdict  (without  demurrer)  in 
his  favor,  would  have  had. 

If,  instead  of  demurring,  Terril  had  moved  the 
court  to  instruct  the  jury  as  in  case  of  a  non-suit, 
and  the  instruction  had  been  given,   Hunt   would 
have  been  barred  by  a  verdict  against  him.    He  could  jadement  ou 
have  escaped  such  a  consequence,  only  by  suffering  either  a  $pe- 
a  non-suit  before  the  jury  had  retired  from  the  bar.  «a/Tertiict, 
Or  if,  without  either  a  demurrer  to  the  evidence  or  ^Jr^to  evi^"^' 
an  instruction  to  the  jury  for  a  non-suit,  a  verdict  denre,  is  a 
had  been  found  against   Hunt,  (as  in  such  a  contin-  bar  to  any 
gency  ought  to  have  been  the  case,)  he  could  never  Ju^""^®  '"'*  ^'^ 
have   evaded   the   bar  by   shewing   that,   inadver-  cause  of  ac- 
tently,   a  chasm   had    occurred  in  his  proof     The  tion. 

f*iulgment  against  him  on  the  demurrer,  has  precise- 
y  the  same  effect  as  a  judgment   on  either  of  the  ^J*?**"**^ 
verdicts  which  have  been  supposed,  or  as  a  judgment  bo^ftarrirf  ^^ 
against  him  on  a  special  verdict  would  have  had.  (from  another 
The  only  difference  between  a  special  verdict  and  a  ^"'*  o"  ^^^ 
demurrer  to  evidence  is,  that  one  admits  every  al-  by"!f  j,^(""J^'^ 
lowable  deduction  from  the  facets,  the  other  ascer-  mrnt  on^a 
tains  and  reports  the  opinion  of  the  jury  on  the  same  special  ver- 
facts.     The  judgment  of  the  court  against  the  plain-  ^1^^^/,',,^°^"  to 
tiff  is  as  conclusive  in  the  one  case  as  in  the  other,  evidence,  he 
If,  inthe  one  case,  the  plaintiff,  instead  of  suffering  •honid  waive 
a  non-suit,  permits  a  verdict  to  be  found,  a  judg-  ^n^^^piVfly/J'^a  * 
ment  against  him  on  the  verdict  will,  until  reversed)  non-atHt. 
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HujsT  bar  his  action  :  so,  in  the  other  case,  if  he  submit 

TirrVl'8       *''®  decision,  on  the  facts,  to  the  court,  a  judgment 
HEIRS.    '        against  him  is  equally  conclusive.     And  in  either 

case,  he  can  reserve  the  chance  of  another  suit  on  the 

same  cause  of  action,  in  no  other  way  than  by  waiv- 
ing his  evidence,  and  thus  evading  a  trial. 

The  consequence  seems  to  l>o,  that,  as  long  as  the 
judgment  in  favor  of  D  C.  Terril  shall  be  per- 
luitted  to  remain  uiu*ever8ed,  no  suit  at  law  can  be 
muintained  on  the  same  cause  of  action  against  the 
heirs  or  any  of  them. 

And  the  judgment  must  as  effectually  bar  a  suit  in 
chancery  as  a  suit  at  law. 

The  chancellor  cannot  revise  or  reverse  a  com- 
mon law  judgment.  He  may  not  regard,  as  conclu- 
sive, a  decree  which  had  not  been  rendered  on  the 
merits.  But  this  judgment  must  be  deemed  decisive 
of  the  merits.  It  was  rendered  against  Hunt  only 
because  his  proof  did  not  authorize  a  judgment  in 
his  favor.  A  party  cannot  say  that  his  case  was 
not  tric<l  on  its  merits  merely  because  he  had  been 
disappointed  in  the  effect  of  his  evidence,  or  had 
ventured  to  go  to  trial  on  insufficient  proof.  And, 
hard  as  the  case  may  seem  to  be,  Hunt  has  no  more 
cause  to  complain  of  severity  in  the  rules  of  law  than 
any  other  person  would  have  for  complaining  that 
he  should  be  barred  by  a  judgment  renaered  against 
him  when  he  was  not  as  well  prepared  as  he  after- 
wards discovered  that  he  might  have  been.  If  his 
case  was  not  tried  on  the  merits,  no  case  ever  was  so 
tried,  if  either  party  might,  by  skill,  prudence  or  vi- 
gilance, have  prepared  it  more  advantageously  or 
securely  than  it  was  prepared  when  he  submitted  it 

.  .   ,        ,     for  trial. 

A  judgment 

on  the  merits  The  judgment  against  Hunt  on  the  demurrer  must 
which  will      \yQ  deemed  to  be  a  judgment  on  the  merits.  It  is  a  bar 

Buii^^t  law  ^^  **"y  ^^*^®'*  ^"'^  ®*  ^^^  ^"  ***®  ^^^  ^^^^  ^^  action. 
on  the  same  And  in  such  a  case,  the  maxini,  ^^eqmtas  gequitur  k- 
caoFc  of  af-    gem^^^  em|>liatically  and  conclusively  applies. 

bar  a  suit  ill  Wherefore,  however  injurious  the  consequences 

the  lami^  °"  ^^^  ^  *^  Hunt,  he  cannot  have  another  chance  of 

lame  cnage  trying  the  same  case  in  equity  or  at  law.     If  he  be 

of  action.  entitled  to  another  trial,  when  would  he  be  barred  ? 
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If,  on  a  flecoDi],  third  or  fourth  experiment,  he  shall  Huwt 
have  failed  in  consequence  of  some  slip  or  inadverl-  r^^^^^l^^ 
ence,  shall  he  be  heard  again  and  permitted  to  pros-  heirs. 

ccute  suits,  ad  libitum^  on  the  same  cause  of  action  ? 

He  might  have  escaped  the  consequences  of  the  judg- 
ment on  the  demurrer  by  suffering  A  non-suit,  or  by 
proving  all  the  facts  necessary  to  entitle  him  to  suc- 
cess. As  he  did  neither,  and  staked  his  case  on  the 
demurrer,  his  right  of  action  is  gone,  and  the  chan- 
cellor cannot  relieve  him.  • 

Wherefore,  the  court  (Judge  Underwood  dissent- 
ing,) feels  constrained  to  affirm  the  decree  of  the 
circuit  court. 

Denny  and  BreckenriJge  for  appellant;  Jfickolas  iov 
appellees. 

DISSENT. 

Judgt  Underwood  dissenting  from  the  majority  of  Uie 
courts  delhered  his  own  opinion  as  follows: 

Richard  Terril,  deceased,  conveyed  a  tract  or 
parcel  of  land  to  A.  and  J.  W.  Hunt,  by  deed,  with 
general  warranty.     The  vendees  of  the  Hunts  were 
sued  in  an  action  of  ejectment  by  the  lessee  of  Joseph 
Desha.     J.  W.  Hunt  united  with  them  in  the  de- 
fence, A.  Hunt  being  dead.     Desha's  lessee  recover- 
ed judgment.     J.  W.  Hunt,  as  surviving  vendee  of 
Richard  Terril,  (who  died  before  the  judgment  in 
the   action   of  ejectment,)    instituted  an  action   of 
covenant  upon  the  warranty  in   the  deed  against 
the  heirs  of  said  Terril.     The  writ  issued  on  the 
7th    of  February,    1824,    against    Martha  Terril, 
Dabney  C.   Terril,   Mary  Jane  Terril  and   Peter 
Carr,  who  are  styled  in  the  writ,  "  heirs  at  law  of 
Richard  Terril,  deceased,"  returnable  to  the  ensuing 
March  term  of  the  Jefferson  circuit  court.     The  de- 
claration was  iiled  on  the  same  day  in  the  clerk's 
office,  but  that  was  against  Dabney  Ju.  Terril  alone, 
as  <^  one  of  the  heirs  at  law  X>{  Richard  I'erril,  de- 
ceased."    The  writ  was  executed  on   Dabney  C. 
Terril  on  the  9th  of  February,  1824.     At  the  March 
term,  the  return  of  ^^  no  inlmitanU*^  as  to  the  other 
defendants  was  quashed,  and  an  alias  awarded.  The 
alios  issued  directed  to  the  sheriff  of  Jefferson,  re- 
turnable to  the  October  term,   1824.     In  this  writ, 
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Hunt  the  names  of  Mary  Jane  Davis  and  J.  A.  G.  Davis 

rpj^    Y'»8       ^""^  inserted,  and  that  of  Mary  June  Terril  omitted. 
HEiKS.  No  marriage  is  sugs^ested  on  the   record.     It  doe* 

not  appear  that  the  alias  writ  was  ever  plared  in  the 

hands  of  an  offiier,  or  that  any  return  was  ma<le 
upon  it.  At  the  Octoher  term,  1824,  the  cause  was 
continued  without  an  order  renewing  the  process, 
and  it  was  continued  until  the  October  term,  18^5, 
without  any  renewal  of  process  ;  at  which  term  an 
•  entry  was  made  abating  the  suit  as  to  Martha  Terril, 
Mary  Jane  Terril,  Peter  Carr  and  J  AG.  Davis, 
and  a  trial  had  as  to  Dabney  C.  J'erril  upon  three 
pleas.  1st.  That  the  covenant  had  been  kept  and 
performed  ;  2nd.  that  the  covenant  had  not  been 
broken  ;  and,  3rd,  no  eviction,  as  set  forth  in  the 
declaration,  by  title  paramount.  The  defendant  de- 
murred to  the  evidence.  The  jury  found  a  ver- 
dict, subject  to  the  opinion  of  the  court.  The  plaintiff, 
Hunt,  failed  to  exhibit  a  regular  chain  of  title  from 
the  patentees  to  Joseph  Desha,  thereby  shewing,  that 
the  recovery  in  the  ejectment  was  proper  on  his  de- 
mise, although  an  elder  grant  than  TerriPs  was  read 
in  evidence.  The  court,  upon  the  demurrer,  gave 
judgment  agaiAst  Hunt,  which  judgment  remains  in 
full  force. 

J.  VV.  Hunt  then  filed  his  hill  in  chancery  against 
John  A.  G.  Davis  and  Marv  Jane  his  wife,  Martha 
Minor,  Dabney  C.  Terril,  Frank  Carr,  D  T  Carr, 
Fortunatus  Cosby,  Isaac  Miller  and  Robert  W.  Mil- 
ler, charging  that  said  Marv  Jane,  Martha  and  Dab- 
ney C  children,  and  said  D.  T.  Carr,  a  grand  child 
of  Richard  Terril,  deceased,  were  his'^heirs,  said 
Cosbv,  his  ailministrator,  Frank  Carr,  father  of  said 
D.  T.  Carr,  tenant  by  the  cocirtesey,  and  said  Millers, 
debtors  to  some  of  the  heirs,  and  prayed  for.  a  de- 
cree to  have  the  damatres  he  was  entitled  to  in  con- 
sequence of  the  breach  of  the  covenant  of  warranty 
aforesaid  satisfied  by  the  heirs,  in  consequence  of  the 
estate  descended  to  them,  which  is  alleged  in  the 
bill  to  be  ample,  while  the  assets  in  the  hands  of  the 
administrator  are  charged  to  have  been  exhausted. 
The  Millers  are  called  on  to  account  for  the  money 
due  by  them  to  the  heirs.  The  bill  cimrges,  that 
there  are  260  acres  of  lartd  Iving  in  Jefferson  county, 
owned  by  the  heirs  of  R.  iTerril,  the  same  having 
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descended  from  him,  and  which  is  sought  to  be  sub-  Hurt 
jected  to  the  payment  of  the  complainant's  demand,  m      ^'\ 
Martha  Minor,  J.  A.  G.  Davis  and  wife,  Frank  Carr  heir*!''  * 

ami  D.  T  Carr,  were  proceeded  against  as  non-resi- 

dents.  All  of  them  filed  answers  denying  the  juris- 
diction of  the  court,  relying  on  lapse  of  time  as  a 
defence,  and  also  pleading  the  proceedings  at  law 
against  D^bney  C.  Terril  and  judgment  in  his  favor 
as  aforesaid,  in  bar  of  the  recovery  sought.  They 
admit  estate  by  descent  sufficient  to  pay  the  com- 
pAainaiit^s  demand  if  he  is  entitled  to  recover,  and 
Davis  and  wife  admit  the  tract  of  260  acres  to  foe 
theirs,  the  same  having  been  allotted  to  them  in  the 
division  of  R.  TerriPs  estate.  They  do  not  admit 
that  the  Millers  were  indebted  to  them.  They  in- 
sist that  Cosby  had  not  exhausted  the  personal  as* 
sets.  Dabney  C.  Terril,  the  Millers  and  Cosby 
make  no  answer.  The  .circuit  court,  on  hearing, 
dismissed  the  complainant's  bill,  and  he  has  prose- 
cuted  an  appeal. 

I  think  it  entirely  clear,  that  the  covenant  of  war- 
ranty has  been  broken,  and  that  the  complainant, 
.now  appellant,  is  entitled  to  redress  against  the  rep- 
resentatives of  Richard  Terril,  deceased,  unless  some 
one  of  the  objections,  relied  on  by  the  appellees, 
should  be  insurmountable. 

The  first  question  I  shall  notice  is,  that  which 
arises  upon  the  proceedings  at  law  against  Dabney 
C.  Terril,  as  one  of  the  heirs  of  Richard  Terril,  de- 
ceased. The  cause  of  complaint  set  out  in  the  biU 
and  declaration  is  the  same,  and  if  the  judgment  in 
the  common  law  action  be  a  bar  to  the  relief  sought 
by  the  proceedings  in  chancery  in  this  case,  other 
questions  need  not  be  considered. 

It  is  a  well  settled  principle  of  law,  that  a  find 
judgment  or  decree  deciding  the  merits  of  any  con- 
troversy is  conclusive,  so  long  as  it  remains  in  force, 
upon  the  parties  to  it-,  in  all  subsequent  litigation 
touching  the  same  matter  ;  and  such  a  judgment  or 
decree  may  be  plead  in  bar  to  a  recovery  in  any  suit 
or  action  instituted  for  the  same  cause.  Without 
such  a  rule  as  this,  litigation  would  be  interminable, 
and  the  rights  of  litigants  would'  never  be  put  to 
rest.     But  in  order  to  make  the  bar,  which  the  law 
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H^"'  allows  from  a  former  recovery  or  ac(]^aitta1,  valid,  'I 

TcRRiL'i        d^™  ''  necessary  for  the  party  relying  upon  it  to 
HBIR-.  sliew,  that  the  merits  of  the  controversy  have  been 

-— — —  adjudicated  upon,  and  settled  by  the  court  in  the 
case  wherein  the  judgment  or  decree  relied  on  wat 
pronounced      He  uiust  shew  tliat  the  subject  matter 
of  the^xistlng  suit  has  been  previously  adjudged  and 
finally  disposed  of,  by  a  competent  tribunal,  whose 
decision  remains  in  full  force.     There  are  many  ca- 
ses in  which  this  may  be  concluMvely  done,  by  the 
mere  exhibition  of  the  record  of  the  suit  which  has 
been  disposed  of.     There  are  others,  in  which  it 
xnigiit  be  necessary  to  introduce  pnrol  proof  in  order 
to  shew   what  had    been  concluded  by  the  record. 
^\  herever  the  pleadings  exhibit  the  points  put  in  is- 
sue, and  the  verdict  of  a  jury,  or  the  judgment  or 
decree  of  the  court,  without  the  intervention  of  a 
jury,  is  responsive  to  the  issue,  then  all  the  matters 
embraced  l)y  the  issue  are  settled  and  concluded, 
and  cannot  thereafter  Ire  disturbed,  except  by  a  re- 
sort to  some  superior  tribunal  by  anneal  or  writ  of 
error,  or  by  bill  of  review,  or  by  bill  in  the  nature 
of  a  bill  of  review.     But  unless  the  verdict  of  the 
jury  or  judgment  or  decree  of  the  court,  responds  to 
the  issue,  there  can  be,  it  seems  to  me,  no  adjudica- 
tion upon  the  merits,  and,  consequently,  nothing 
can  be  settled  so  as  to  constitute  a  bar  in  any  other 
cause.     The  bar  does  not  result  merely  from  the 
fact  that  a  former  suit  for  the  same  cause  was  insti* 
tuted,  and  that  such  suit  has  been  terminated.     If 
that  were  the  reason  of  the  rule,  then  every  non-suit, 
'     abatement  of  an  action,  or  judgment  upon  a  demur- 
rer against  a  declaration,  might  constitute  a  formi- 
dable bar  to  the  recovery  of  the  clearest  right.  The 
rule  seems  to  be  founded  upon  the  consideratioR 
that  it  has  been  fairly  and  fully  adjudged  in  a  for- 
mer suit,  that  the  plaintiff  or  complainant  in  the  re- 
cord has  DO  such  right  as  he  pretends  to  ai>sert.  The 
case  of  Bradley  v«.  Ord,  I  Atk.  571,  is  a  strong  au« 
thority  in  point.     By  an  examination  of  4,he  issues 
there,  and  an  investigation  of  the  manner  in  which 
they  were  ditiposed  of,  we  shall  be  conducted  to  a 
correct  conclusion  as  it  respects  the  bar  relied  on. 

Issues  were  found  u])on  three  pleas,  as  already  re- 
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liiarked,  to  wit :  covenants  performed,  nan  infregety  Hunt 
and  no  eviction  by  title  paramount,  as  set  forth  in  »,      ^'% 
the  declaration.     Npw,  it  is  manifest,  that  the  court  aRtBtY^  ' 

gave  judgment,  upon  the  evidence,  in  favor  of  D. — 

C.  Terril,  either  upon  the  ground  that  the  plaintiff 
had  failed  to  shew  an  eviction  by  title  paramount, 
as  alleged,  because  the  decui  to  Desha  was  not  read  ; 
or  upon  the  ground  that  one  of  the  heirs  of  Terril 
could  not  be  proceeded   against  singly.     I  cannot,     ' 
however, 'presume  that  the  court  went  on  this  last 
ground^  because  the  court  suffered  the  suit  to  abate 
as  to  part  of  the  heirs,  which  seems  to  imply  that 
the  court  was  of  opinion  that  the  plaintiff  might  pro- 
ceed against  a  part  of  them.   But ,  upon  either  ground^ 
it  is  manifest  thnt  there  could  have  been  no  decision 
clestrnrtive  of  the  obligatory  force  of  the  covenant 
or  the  plaintiff's  right  to  reiovcr  damages  upon  it, 
when  a  proper  state  of  facts  presented  themselves. 
AM  that  the  court  could  determine  upon  the  demur- 
rer to  the  evidence  as  set  forth  was,  that  the  plain- 
tiff then  failed  to  shew  any  right  to  recover  upon 
the  covenant  of  warranty,  and  not  that  there  never 
could  exist  such  a  right  on  the  part  of  the  plaintiff. 
In  alt  cases  where  a  demurrer  is  tiled  to  evidence,  it 
should  be  spread  at  large  upon  the  record,  or  the 
facts  proved,  and  all  those  vrhich  the  evidence  con- 
duces to  prove,  if  it  be  circumstantial,  should  be  dis- 
tinctly admitted  upon  the  record.  II  H.  Blackstone, 
187.      This  being  done  in    the  present  case,  th^ 
grounds  upon  which  the  circuit  court  gave  judg- 
ment are  obvious.     There  was  no  evidence  whatev- 
er sustaining  the  plea  of  covenants  performed.     In- 
deed, that  plea  would  have  been  adjudged  bad  upon 
demurrer,  under  the  authority  of  Young  w.  Whita- 
ker  and  Wilson,  I  Marshall,  398,  and  it  is  difficult 
to  regard  that  plea  as  having  any  effect  whatever  in 
the  present  aspect  of  this   case.     The  other  two 
pleas  have  no  other  effect  than  to  put  the  plaintiff  on^ 
ttie  proof  of  his  cause  of  action  as  set  out  in  his  de- 
claration.    That  he  failed  to  do,  because  he  did  not 
exhibit   the  deed  of  conveyance  to   Desha.      The 
consequence  was,  that  the  plaintiff  did  not  make  out 
his  case,  and  upon  that  ground  the  court,  upon  the 
demurrer^  decided   against  him.      Under  the  evi- 
dence, the  plaintiff  should  have  been  non-suited,  hact 
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the  defendant  made  the  motion.  Had  that  been 
•  done,  there  would  have  been  no  pretence  lor  consid- 
ering the  proceeding  a  bar.  But  as  it  was  not  done, 
-  and  tiie  plaintiff  chose  to  abide  a  decision  upon  de- 
muri*er  to  the  evidence,  I  have  felt  embarrassed  in 
settling  the  cause  in  conformity  to  tl»e  technical 
rules  which  seem  to  be  applicable  to  it,  so  as  to  cm- 
brace  and  give  effect  to  the  principles  of  justice 
which  must  be  outraged,  if  a  recovery  is  defeated  in 
this  case,  because  of  an  oversight  in  not  giving  in 
evidence  the  deed  to  Desha,  which  was  niatter  of 
record.  It  is  clear  that  tlie  liability  of  D.  C.  Ter- 
ril,  upon  the  covenant  of  his  ancestor,  was  not  de- 
cided by  the  court  and  he  exonerated,  by  any  mat- 
ter of  defence  possessing  merit.  The  bindingeffica- 
cy  of  the  covenant  of  warranty  was  not  assailed. 
An  eviction  from  the  land  was  shewn,  and  a  para- 
mount title  was  exhibited,  but  then  there  was  a  fatal 
blunder  committed  in  not  connecting  the  eviction 
with  the  paramount  title.  All  this  is  shewn  by  the 
record.  Can  or  ought  such  a  record  to  bar  a  recov- 
ery in  another  suit  when  the  blunder  is  cured  ?  I 
think  it  ought  not.  If  the  ground  of  decision  had 
not  been  exhibited  by  the  record,  then  it  might 
have  o|)erated  as  a  bar,  because  in  the  absence  of  the 
particular  reason  for  defeating  the  plaintiff,  which 
did  not  involve  the  merits,  it  would  be  taken  that 
the  decision  turned  upon  the  merits,  and  that  these 
were  against  the  plaintiff.  But  where  the  record 
shews  that  there  could  have  been  no  decision  upon 
the  merits  of  the  controversy,  and  that  there  was 
sufficient  reason  for  deciding  against  the  plaintiff 
upon  some  minor  point,  such  as  the  omission  to  ex- 
hibit the  deed  in  the  present  case,  I  cannot  admit 
such  a  record  to  operate  as  a  bar  and  thereby  de- 
stroy important  rights,  which  thereafter  are  clear- 
ly made  to  appear.  The  former  decision  in  such  a 
record  should  be  regarded,  when  given  upon  demur- 
rer to  evidence,  as  not  concluding  the  parties  any 
more  than  a  judgment  of  non-suit,  or  a  judgment 
against  a  declaration  upon  demurrer,  or  a  judgment 
founded  on  the  verdict  of  a  jury  responsive  to  an 
immaterial  issue.  Suppose  a  debt  is  bought  for 
$100,  and  the  defendant  pleads  immaterial  matter; 
sucfi,  for  instance,  as  that  the  plaintiff  was  rich  and 
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had  no  use  for  the  money,  or  that  the  defendant  was  Hunt 
poor  and  unable  to  pay,  and  the  jury  find  the  issue  xerru/s 
on  such  a  plea  for  the  defendant,  would  a  judgment  heirs. 

rendered  thereon  in  his  favor  bar  another  action  ?  I 

think  it  would  not,  because  upon  the  face  of  the  rec- 
ord it  would  be  manifest  that  nothing  had  transpir- 
ed, which,  in  law,  could  sliew  that  the  plaintiff  had 
no  right.  'Ll\e  maxim,  ^^  quod  nemo  bis  vexari  debet" 
&c.  is  founded  on  good  reason  and  wise  policy,  but 
we  ought  to  be  careiul  that  we  do  not,  by  a  literal 
adherence  to  its  a|)\>arent  injunctions,  incur  the  im- 
putation of  ruimfng  counter  to  another  maxim  equal- 
ly sage — '*  qui  luzret  in  lileraj  hcertt  in  cortice." 

The  appellees  insist  that  a  court  of  chancery  has 
no  jurisdiction  in  this  case.  I  think  there  is  no 
weight  in  the  objection.  It  is  averred  in  the  bill, 
that  the  administrator  has  exhaused  the  assets,  that 
part  of  the  heirs  are  non-residents,  and  that  there  is 
real  estate,  by  descent,  situated  in  Jeiferson  county. 
These  things  give  a  court  of  chancery  jurisdiction  to 
reach  the  non-resident  heirs.  They  can  be  reached 
in  no  other  way.  Their  estate,  by  descent,  is  as- 
sets in  their  hands  to  pay  their  ancestor's  debts.  The 
law  denominates  it  legal  assets,  for  usually  it  can  be 
reached  by  a  legal  remedy;  but  where  that  cannot 
be  done,  owing  to  the  non-residence  of  the  heir,  I 
think  a  chancellor  may  reach  the  fund  which  the 
law  subjects,  with  the  same  propriety,  that  he  might, 
if  it  had  been  made  equitable  assets  and  a  trust  creat- 
ed by  will. 

Where  there  is  right,  but  the  legal  remedies  can- 
not reach  it,  the  chancellor  may  extend  his  arm  to 
aid  the  party,  in  many  cases,  without  any  statutory 
regulation,  and  the  present,  I  think,  is  a  case  justify- 
ing his  interposition.  The  question  of  jurisdiction, 
and  that  growing  out  of  the  judgment  at  law  upon 
the  demurrer  to  evidence  in  favor  of  D.  C.  Terril,  ^ 

are  the  only  questions  which  piresented  any  difficul- 
ty to  granting  the  complainant  relief.  Upon  the  first 
point,  I  cannot  admit  the  judgment  in  favor  of  D. 
C.  Terril  as  a  bar,  because  it  is  clear  that  he  was  not 
discharged  by  an  adjudication  upon  the  merits,  and 
because  there  is  no  danger  to  be  apprehended  from 
perjury  in  another  trial,  as  the  additional  evidence 
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Wilson  ig  matter  of  record.     Upon  the  second  point,  I  think 

Robertson.  ^  ^oiiri  of  chancery,  upon  comnrton  law  principles, 
— 1  has  jurisdiction,  in  a  case  like  this,  to  reach  the  as- 
sets in  the  hands  of  the  heirs.  I  therefore  cannot 
consent  that  Hunt  shall  lose  $1500  which  he  is  clear- 
ly entitled  to.  1  therefore  dissent  from  the  opinion 
delivered. 


Covenant. 
Case    18. 


Wilson  v$,  Robertson. 


7jm  78 
|106     y& 


Appeal  from  the  Mason  Cirf-uit;  W.    P.  Roper,  Judge. 
Writings.     •Ambiguity.     Parol  proof. 
J^ovcmberH.    Chief  Justice  R.oj3Eiitson,  delivcrtMl  (he  Opinion  of  the  Conrf. 

On  13th  of  Scptemher,  1823,  John 
Wilson  sold  all  his  pecuniary  interest  in  the  estate  of 
Richard  Tilton,  deceased,  to  John  Robertson,  and 
guarrantied  its  amount  to  be  at  least  $700;  in  consi- 
deration whereof,  Rol>ertson  covenanted  to  pay  Wil- 
son $250  in  Virgina  paper  on  the  bank  of  Richmond, 
and  ^^$450  worth  of  merchantable  manufactured  to- 
bacco, at  twenty  cents  per  pound,  delivered  in  the 
town  of  Maysville,  on  or  before  the  25th  of  Decem- 
ber, 1823."  ' 

On  the  2 1  St.  of  April,  1829,  Wilson  sued  Robert- 
son in  covenant ,  charging  as  a  breach  of  his  cove- 
nant, a  failure  to  deliver  the  tobacco  according  to 
his  undertaking.  On  an  issue  on  a  plea  of  covenants 
i)erformed  with  leave  to  prove  any  fact  which  might 
have  been  pleaded,  a  verdict  and  judgment  were 
rendered  for  Robertson,  to  reverse  which  Wilson 
prosecutes  this  appeal. 

On  the  trial,  the  ap|)eliee  proved  that,  on  the  12th 
of  December,  1823,  tie  deposited,  in  the  warehouse 
of  January  in  iVJaysville,  15  kegs  of  manufactured 
tobacco,  weighing  2,369  pounds,  subject  to  the  or- 
der of  the  appellant,  but  which  he  refused  to  re*- 
ceive  alleging  that  it  was  not  such  as  lie  was  entitled 
to,  and  which,  therefore,  still  remained  in  the  custo- 
dy of  January  under  the  original  consignment;  atid 
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be  also  proved,  that  the  tobacco  thus  deposited  was  Wilson 
"inerchantahle."     But  it  seems,  from  the  bill  of  ex-  Robertson 

ceptions,  that,  at  the   date  of  the  covenant  and  of L 

tlie  consignment  of  the  tobacco,  there  were  two  dis-  ' 
tinct  kinds  of  manufactured  tobacco  merchantable  in 
Maysviile:  one  kind,  sweated  by  a  forced  process  in 
a  steam,  or  swet  house>  and  worth  from  5  to  9  cents 
a. pound;  the  other  kind,  prepared  by  the  ordinary 
process  without  any  forced,  or  artificial  sweating, 
and  worth  from  \2\  to  20,  and  perhaps  25  cents 
a  pound ,  and  that  the  tobacco,  deposited  by  the  ap- 

Sellee  in  December,  1823,  had  been  manufactured 
y  the  steam  process,  and  was  far  from  being  of.  the 
quality  of  tobacco  thus  sweated.  This  having  been 
the  substance  of  all  the  evidence,  the  appellant  mov- 
ed the  court  to  instruct  the  jury:  1st.  that,  unless  the  « 
tobacco  which  had  been  consigned,  was  worth  $450 
they  should  find  for  him;  2nd.  that  the  jury  had  a. 
right  to  infer  from  tlie  covenant  and  the  parol  evi- 
dence, that  the  parties  intended  by  the  terms — ^'nier- 
chantable  tobacco  at  20  cents  per  pound ^^^  such  tobac- 
co as  was  generally  selling  at  20  cents  a  pound  at  the 
date  of  the  covenant,  and  that,  unless  the  tobacco 
which  had  been  consigned  was  of  that  class,  the  jury 
should  find  a  verdict  for  damages.  The  court  refus- 
ed to  give  either  of  these  instructions,  but  instruct- 
ed the  jury  that  if  the  tobacco  was  merchantable, 
the  appellant  was  bound  to  allow  20  cents  a  pound 
for  it  without  regard  to  its  value,  or  specific  kind. 
The  appellant  then  offered  to  prove,  by  a  witness 
who  was  present  when  the  contract  was  made,  what 
kind  of  tobacco  the  parties  intended, when  they  us- 
ed the  words,  ^'merchantable  manufactured  tobacco 
at  20  cents  per  pound;"  but  the  court  supposing  that 
such  testimony  would  contradict,  or  curtail,  the 
legal  import  of  the  covenant,  refused  to  allow  it. 
Wnetlier,  or  not,  the  circuit  court  erred  in  with- 
holding, or  in  giving  instructions,  or  in  refusing  to 
permit  the  testimony  which  was  ofTere^d  by  the  ap- 
pellant, is  the  only  question  presented  for  consider- 
ation. 

There  is  no  patent  ambiguity  in  the  covenant,  its 
language  is  intelligible,  and,  per  se,  imports  that  20 
oepts  a  pound  wero  fixed  as  the  price  at  which  man- 
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WiLso.N  ufactiired  tobacco,  which  was  merchantable,  was  t< 
RoBE^^TsoN.  ^^  taken  by  the  a|)))e)lant  in  discharge  of  the  cove- 
: 1  nant,  by  the  appellee,  to  deliver  $450  worth  of  to- 
bacco at  20  cents  a  pound.    Therefore,  if  extraneous 
facts  be  inadmissible,  the  circuit  court  decided  cor- 
rectly and  its  judgment  is  consequently  right. 
l.atent  ambi-      But  the  parol  evidence  which  was  given  and  that 
guij-  niny  he  ^vhich  was  offered  and  rejected  were  admissable:  no 
paroreW-     ^  ^^^^  which  was  provcd,  or  which  the  appellant  oflered 
dene: .            to  prove  IS  inconsistent  with  the  covenant.     These 
facts  can  have  only  one   of  two  tendencies,  that  is, 
either  to  apply  the  comprehensive  and  general  terms 
of  the  covenant   to  a  specilfic  stibject    matter,  or  to 
prove  a  latent  ambiguity,  and  then  apply  the  words 
of  the  covenant  according  to  the  actual  intention  of 
the  contracting   parties.     The  term,  iperchantable, 
when  applied  to  manufactured  tobacco,  may  include 
tobacco  not  only  of  various  qualities  and  values,  but 
even  of  specificallv  different  kinds  and  classes.    When 
it  was  proved  in  this  case,  that  there  were  two  hinds 
joi  manufactured  tobacco  which,  though  both  were 
merchantable,  were  essentially  different  not  only  in 
quality  and  value,  but  in  specific  denomination  and 
character,  should  the  words  of  the  covenant  be  still 
construed  as  necessarily  comprehending  all  the  quali- 
ties and  values  of  both  kinds  of  tobacco,  or  may  not 
extraneous  proof  shew  that  the  parties  intended  the 
various  qualities  and  grades  of  tobacco  of  the  superi- 
or kindf     We  are  inclined  to  the  opinion,  that  the 
latter  is  the  rationaal  and  legal  interpretation  of  the 
contract, when  all  the  facts  are  considered.  It  cannot 
'                 be  presumed,   that  the  appellant  intended   to  allow 
30  cent  a  pound   for  even  the  best  quality   of  that 
kind  of  tobacco  which  was  worth  only  from  5  to  9 
cents.     But  it  would  not   l)e  unreasonable  to  infer, 
that  he  agreed  to  allow  the  maximum,  or  nearly  that 
for  tobacco  of  the  kind^  which  was  worth  from  12J 
to  20,   or  25  cents  a  pound;  and  this,  as  we  are  in- 
clined to  tliink,  is  the  true  meaning,   and  intent  of 
the  expressions  *'$450  worth   of  merchantable  man- 
ufactured tobacco  at20cents  per  pound,"  when  con- 
sidered in  connexion  with  the  extraneous  factijt.  Such 
a  restricted  application  of  the  comprehensive  terms 
of  the  covenant  may  be  authorized  by  principle  and 
authority.  See  Starke  on  Evidence,  1020-26.  Peish 
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^8.  Dickson,  T.  Mason's  Reports,  1(.  Goddard  vs.  Wiliow 
Bilow,  I.  Not  and  McChord,  45»  Cole  vs.  Wendell,  p      ^■-    ^ 
VllJJohnson,  116.  '  Robeetson^ 

Bnt  it  is  not  itiflCterial,  whether  the  parol  proof  re-  Di«ent. 
snlts  necessarily  in  the  construction  of  the  covenant 
which  we  have  intimated;  for,  however,  that  may 
be,  we  are  satisfied,  that  the  facts  which  were  prov- 
ed created  a  latent  ambiguity,  and  that,  therefore,  ' 
the  appellant  had  a  right  to  prove  which  of  the  two 
kinds^  or  classes,  df  merchantable  tobacco  was  intend- 
ed by  tbe  parties  to  the  covenant,  but  not  that  any 
particular  quality  ot  either  Hiid  was  contemplated. 
In  proving  that  there  were  two  kinds  ot  manufactur- 
ed tobacco,  a  latent  ambiguitv,  as  to  the  ktnd  intend* 
ed  by  the  parties, was  established.  But  as  there  most 
necessarily  be  various  qualities  of  the  same  kind  of 
tobacco,  there  cannot  be^  a  latent  ambiguity  as  to  the 
"guofiXy''  of  either  *'fctnd." 

Judgment  reversed,  and  cause  remanded  for  a 
new  trial. 

Rtid  and  Hord  for  appellant;  Crittenden  for  defen- 
dant. 

DISSENT. 

Jvdgt  Buckner  dissenting  from  ilu  majority  of  the  cowt^ 
delivered  his  otim  opinion  as  follows : 

My  opinion  istliat  the  circuit  court  correctly  de-  . 
cided  the  points  presented;  and  that  the  judgment 
ought,  therefore,  to  be  affirmed.  Upon  the  most  di- 
ligent examination  of  such  authorities,  as  during 
the  pressure  of  business,  an  opportunity  of  consul- 
ting has  been  afforded,  I  have  not  foimd  any  adjudg- 
ed case,  which,  according  to  my  view  of  it,  can 
support  the  opinion  delivered  in  this  ca^.  It  is  ad- 
mitted, that  there  is  not  the  slightest  ambiguity  on 
the  face  of  the  covenant,  on  which  the  judgment  was 
obtained.  It  is  susceptible  of  the  most  clear  and 
satisfactory  interpretation;  and  cannot  be  distinguish- 
ed in  principle  from  an  ordinary  covenant  to  de- 
liver $450  worth  of  any  other  article,  at  a  stipulat- 
ed price;  s^iy,  for  example,  $450  worth  of  corn,  at 
$1  per  barrel,  or  of  merchantable  whiskey ^  at  25 
cents  a  gallon,  or  of  merchantable  pork,  at  $3  per 

Vot.  VII.  11 
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cwt.  Of  each  of  those  Articles,  there  are  various 
qualities;  that  is,  they  possess  different  degrees  of 
excellence.  Why,  if  parol  evidence  be  admissable 
to  prove  the  particular  quality  of  the  tobacco. which 
the  parties  intended  should  be  delivered,  might  it 
not  be  equally  admissible,  to  shew  the  intention  of 
the  parties  as  to  the  quality  of  the  articles  covenant- 
ed to  be  delivered  in  the  cases  supposed.  No  satis- 
factory reason  can  be  assigned  why  it  could  not,  yet 
no  case  has  tjeen  ciied;  and  I  suppose,  that  none  can 
be  found,  in  which  its  admissibility  under  such  cir- 
cumstances, has  been  sanctioned. 

In  the  opinion  delivered,  it  is  said,  that  ^Hhe  ap- 
pellant had  a  right  to  prove,  which  of  the  two  kinds, 
or  classes,  of  merchantable  tobacco  was  intended  by 
the  parties  to  the  covenant,  but  not  that  any  par- 
ticular quality  of  either  kind  was  contemplated.  I 
cannot  consent  to  the  correctness  of  the  application, 
here  made  of  the  terms,  kind  and  quality;  nor  to 
the  propriety  of  the  distinction  drawn  between  them, 
as  applicable  to  this  case.  The  tobocco  covenanted 
to  be  delivered,  was  to  be  manufactured  and  mer- 
chantable. The  mode  in  which  tobacco  is  manufac- 
tured, may  affect  its  quality,  or  excellence,  in  its 
manufactured  state,  and  consequently,  its  value,  but 
it  canpot  change  its  kinds,  except  so  far  as  the  word, 
kind  is  used  as  significant  of  its  quality,  or  the  de- 
gree of  its  excellence.  In  whatever  manner  it  may 
be  manufactured,  it  might  still  be  merchantable. 

There  are  various  modes  of  cultivating  tobacco 
andjof  managing  it,  afler  it  is  severed  from  the  ground. 
These  different  modes  of  treating  it,  produce  vari- 
ous  hues,  and  as  various  qualties,  although  it  may 
all  spring  from  seed  taken  from  the  same  stock.  Up- 
on a  covenant  to  deliver  any  given  quantity  of  mer- 
chantable tobacco,  will  it  be  contended,  that  parol 
proof  is  admissible  to  shew  that  the  parties  to  it,  in- 
tended  that  the  tobacco  should  have  been  cured  by 
fire,  or  without  fire,  or  that  it  should  be  strong. dark 
colored  tobacco  best  fitted  to  be  manufactured  for 
chewing,  or  light,  yellow  tobacco  of  a  quality  pre- 
ferred (or  cigars?  Surely  not,  and  yet  the  quality 
and  price  of  the  one,  and  the  other  description  is  as 
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different  from  each  other  as  the  article  manufactar-  Wilson 
ed  with  the  aid  of  steam,  is  from  that  manufactured  robeptson. 
without  it.  1 

The  doctrine  respecting  latent  an^biguities  does  not 
apply  to  such  a  case,  as  the  one  under  consideration, 
nor  can  it,  in  any  case  be  applied,  to  prove  the  in- 
tended quality  of  the  article  covenanted  to  be  de- 
livered. 

It  is  said  to  he  necessarily  a  matter  of  eitrinsic 
evidence  to  apply  the  terms  of  an  instrument,  to  a 
particular  matter;  the  existence  of  which  is  also  mat^ 
ter  of  proof. 

The  terms  of  the  instrument  may  be  sufficiently 
definite  and  distinct,  yet  the  objects  to  which  it  us 
to  be  applied,  may  not  be  equally  so.  In  such  cases, 
it  is  often  doubtful,  whether  the  description  contain- 
ed in  the  instrument,  applies  to  the  particular  object 
pointed  out  by  the  evidence,  or  whether  it  be  not 
equally  applicable  to  several  distinct  objects. 

The  general  rule  is,  that  a  latent  ambiguity  as  to 
the  object  intended,  (that  is  an  ambiguity  arising 
from  extrinsic  evidence,)  may  be  removed  by  ex- 
trinsic evidence.  Thus,  if  in  a  will,  the  description 
of  the  devisee,  or  of  the  estate  devised,  may  be  ap- 
plied to  either  of  two  persons,  of  the  same  name,  or 
to  either  of  two  estates.  For  example,  A  devised  his 
estate  to  his  cousin  John  Cluer,  and  there  were  two 
persons,  (father  and  son,)  of  that  name,  parol  evi- 
dence was  admitted  to  shew,  that  the  son  was  meant, 
and  that  of  nece^^sity;  because  otherwise,  the  bequest 
would  be  void  for  uncertainty.  In  the  case  of  Peich 
vs.  Dickson,  I.Mason's  Reports,  11,  Story  justice 
tays,  he  had  found  himself  unsuccessful  in  every  at- 
tempt which  he  had  made,  to  reconcile  all  the' 
decisions,  upon  the  subject  of  latent  and  patent 
ambiguities:  ^^l*he  difficulty  (he  remarks,)  lies  not 
in  the  rule  itself,  (than  which  nothing  can  be  clear- 
er,) but  in  applying  it  to  particular  cat^es,  where  the 
shades  of  distinction  are  very  nice.  .'1  here  seems, 
indeed,  to  be  an  intermediate  class  of  cases  partak- 
ing of  the  nature  of  both  latent  and  patent  ambi- 
ffuities;  and  that  is,  where  the  words  are  all  sensi- 
ble, and  have  a  settled  meaning,  but  at  the  same  time, 


Digitized  by  VjOOQ IC 


a4 


J.  J.  MARSHALL'S  REPORTS, 


Garrison 

KT  AL. 
V8. 

Combs. 


consistently  admit  of  two  interpretations  according 
to  the  subject  matter,  in  the  contemplation  of  the 
parties.  In  such  a  case,  I  think  parol  evidence 
•  might  be  admitted  to  shew  the  circumstances  under 
which  the  contract  was  made,  and  the  subject  mat- 
ter to  which  the  parties  referred.  For  instance,  the 
word  freight  lias  several  meanings,  iti  common  par- 
lance, and  if,  by  a  written  contract,  a  party  were  to 
assign  his  freight  in  a  particular  ship,  it  seems  to  me, 
that  parol  evidence  might  be  admitted  ef  the  cir- 
cumstances under  which  the  contract  was  made  to 
ascertain,  whether  it  referred  to  goods  on  l>oard  of 
the  ship;  ^^or  to  an  interest  in  the  earnings  of  the 
ship,  or,  in  other  words  to  shew,  in  what  sense, 
the  parties  intended  to  use  the  term." 

But  conceding  that  the  reasoning  of  Judge  Story 
is  correct,  I  do  not  see  the  force  of  the  attempted  ap- 
plication, to  the  present  case.  Here  there  is  no  diffii- 
culty  as  ta  the  meaning  of  the  term,  merchantable. 
It  is  not  susceptible  of  two  different  meanings,  like 
the  word  freight.  That  is  not  the  ground,  upon 
which  the  introduction  of  the  parol  testimony  is  at- 
tempted to  be  justified;  but  it  is,  because  of  mer- 
chantable tobacco,  there  is  some  of  quality  superior 
to  some  others. 

To  admit  it,  for  such  a  purpose,  would,  in  my 
opinion,  be  contrary  to  the  l)est  established  princi- 
ples of  law,  and  would  render  the  evidence  of  the 
contract  furnished  by  the  covenant,  not  at  all  superi- 
or to  that,  dependent  upon  the  frail  recollections,  or 
the  often  misconceived   impressions  of  witnesses* 


PfiTITfOJf      & 
BUMMONS. 

Case  19. 


Garrison  et  al.  vs.  Combs. 

Error  to  the  Warren  Circait;  BRODriAX,  Judge. 
Assignment.     Corporations.     Seal.     .Sgent. 
IVoTcmbcr  H.   Chief  Jastice  RoBERXtoN,  delivered  the  opimen  of  the  Court 

Leslie  Combs,  as  assignee,  obtained  a 
judgment,  by  default,  against  the  plaintiffs  in  error, 
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on  a  petition  and  summons,  on  a  promissory  note  Garrison 
executed  by  them  to  "  The  Sovthem  College  of  Ken^     ^^  ^^' 
tuckjfy^^  and  on  which  the  following  assignment  was  Combs.*. 
endorsed :  ^ 

"We  assign  the  within  to  Leslie  Combs,  Agent) 
&c.     November  12th,  1829. 

Trustees  of  Southern  College, 

by^.  W.  Graham.'' 

Tlie  assignment  of  error  q%iestions  tlie  risht  of 
Combs  to  sue  as  assignee  ;  and  presents  a  twofold 
objection  to  his  right.  1st.  That  the  corporate  seal 
not  having  been  affixed  to  the  assignment,  the  legal 
right  to  the  note  did  not  vest  in  the  assignee.  2iui. 
That  the  assignment  is  not  in  the  true  corporate 
name. 

1st.  It  is  a  general  rule,  that  a  corporation,  as  it  It  U  a  gene- 
is  a  fictitious  or  merely  legal  being,  must  be  identi-  J^al  rule  that 
tified  by  its  effigy  or  seal,  and  that  its  contracts  mubt  o^fVcoroni- 
be  authenticated  by  its  common  seal.     But  this  com-  tion  must  be' 
mon  law  doctrine  had  been  relaxed  in  England  pri-  aathmtica- 
or  to  the  American  Revolution.     As  early  as  the  *®^  ^^  '^*    . 
reign  of  H   VII.  it  was  decided  that  the  bailiff  of  a  *^°"^"^"  ^««'' 
corporation  could  justify  without  an  authority  certi- 
fied by  the  corporate  seal.     So  in  Manby  vs.  Long, 
III  Levins,  107,  it  was  decided  that  the  agent  of  a 
corporation  might  make  distress,  although  his  ap- 
pointment had  not  been  anihenttcated  by  the  corpo« 
rate  seal.     In  Rex  ©s.  Rig,  III  Pr.  Wms".  419,  it  was 
decided  that  a  corporation  might,  by  a  corporate  act 
certified  by  its  record  and  without  its  seal,  appoint 
an  agent,  whose  acts,  within   his  prescribed  sphere, 
would  be  obligatory  on  the  constituent.     The  same 

f principle,  with  extended  application,  has  been  estab- 
ished  by  the  Supreme  Court  of  the  Union — see  TJie 
Bank  of  Columbia  vs.  P^uterson,  VII  Cranch,  299; 
Fleckner  r*.  U.  S.  Bank,  VIII  U  heaton,  338  ;  Os- 
burn  vs,  U.  S.  Bank,  IX  lb.  738,  and  U.  S.  Bank  vs. 
Dandridge,  XII  lb.  64 — and  has  also  been  recognised 
in  various  shafies,  bv  many  of  the  state  tribunals — 
see  I  N.  H.  Rep.  26;  I  Pickering,  297  ;  III  Halstead, 
182 ;  III  Serg.  and  Rawie,  16 ;  XII  lb.  312  ;  I  Not. 
and  McChord,  231 ;  VI  Mass.  Rep.  40. 
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Garrmon  a  corporation,  which  acts  through  the  inter ven- 

*^  vi*'^        tion  of  a  board  of  directors  or  managers,  and  keeps 

Combs.  &  register  of  its  acts,  may  be  bound  by  its  record 

without  the  annexation  of  a  common  seal.     Its  acts 

areVdentified  and  authenticated  by  its  own  corporate 
registry  which  it  should  be  estopped  tV>  deny  or  im- 
peach when  genuine  and  authoritative,  I  Salk.  191. 
In  this  particular  the  American  corporations  are  un- 
like moFt,  if  not  all,  of  the  common  law  corporations 
— ^-the  former  being  represented,  generally,  by  a 
board  of  directors  who  keep  a  record  of  their  pro- 
ceed ings-7~and  the  latter  seldom  or  never  thus  act- 
ing ;  and  hence,  however  rigidly  the  ancient  prac- 
tice may  have  required  a  seal  to  all  the  acts  of  com- 
mon law  corporations,  the  same  reason  does  not, 
with  equal  force,  apply  to  modern  corporations  such 
as  that  of  '*  The  Southern  College  of  Kentucky," 
whose  record  may  be  as  authentic  and  as  effectual 
for  ordinary  purposes  as  its  seal — see  II  Kent's  Com. 
2334-5. 

Having  thus  referred  to  some  of  the  British  and 
American  adjudications  which  have  relaxed  the  an- 
cient lule  requiring  the  corporate  seal,  this  court 
will  not  now  determine  how  far  it  will  recognise  and 
apply  the  mo<lern  cases.  They  have  been  cited, 
merely  to  shew  that  the  rule  which  reauires  the  seal 
is  not  and  cannot,  justly  and  reasonably,  be  univer- 
sal in  its  application. 

In  this  case  the  authority  of  the  agent  has  not  been 
disputed.  There  can  be  no  doubt  that  a  corpora- 
tion may  appoint  an  agent  and  be  bound  by  his  acts. 
It  was  not  necessary  for  Combs  to  prove  or  aver  that 
the  agent  who  assigned  the  note  was  regularly  ap- 
pointed and  derived  competent  authority  from  a 
power  under  seal  or  on  record.  It  was  not  necessa- 
ry to  prove  the  authority  of  the  agent,  unless  the 
assignment  had  been  impeached  by  plea.  The  au- 
thority of  the  agent  being  thus  admitted,  it  is  not 
material  how  it  was  or   ought   to   have  been  dele- 

A  corpora-       g«*^^'- 

tion  roil)  ap.  But  it  may  be  supposed  that,  as  Graham  had  au- 
'*ent*Hnd  b"  ^^ority  Only  to  subscrilie  the  name  of  the  corpora- 
bound  bj  bis  tion  to  the  assignment,  and  could  not  assign  the  note 
ftcti.  in  his  own  name,  the  assignment  can  have  no  more 
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effect  than  it  would  have  had  If  it  had  been  made  by  Garrison 
the  trustees  themselves  precisely  as  it  was  made  by  ■'"'•  -**'• 
their  agent  in  their  name  ;  or,  in  other  words,  that  Qombs' 

the  annexation  of  the  corporate  seal  was  as  necessary 

as  it  would  have  been  if  the  corporate  name  had  not 
been  subscribed  by  an  agent,  but  had  been  signed  by 
the  corporation  itself;  and  that,  consequently,  there 
being  no  seal  to  the  assignment,  the  legal  title  did 
not  vest  in  the  assignee.  There  is  much  plaubibility, 
if  not  solidity,  in  this  idea  :  but  we  are  disposed  to 
consider  it  more  specious  than  sound.  A  seal  is  not 
essential  to  the  e^ctiveness  of  an  assignment  of  as- 
signable paper  by  a  natural  person  in  his  own  right, 
A  seal  could,  (hen,  be  required  in  this  case,  if  neces* 
sary  at  all,  only  because  the  assignment  was,  in  ef- 
fect, the  act  of  a  corporation.  But  the  only  reason 
why,  in  ordinary  contracts  by  a  corporation,  the 
corporate  seal  is  necessary  is,  because,  a«  a  corpora- 
tion is  an  ideal  existence  created  by  law,  and  com- 
pounded, when  aggregate,  of  a  plurality  of  natural 
I)er8ons,  it  is  known  by  its  common  seal  which  rep- 
resents and  identifier  it.  Therefore,  if  it  be  conced- 
ed that  the  seal  would  have  been  indis[)ensable  if  the 
assignment  had  been  directlv  by  tl^e  corporation  it- 
self, it  would  not  necessarily  follow,  as  a  legal  or 
rational  consequence,  that  the  assignment  by  the 
agent  without  a  seal  had  no  legal  operation.  It  iq  ^  suit  bj 
must  be  admitted  that  the  authority  of  the  agent  was  assignee  of  a 
unexceptionable,  and  that,  therefore,  it  was  autenti-  ?o*e  which 

cated  by  the  corporate  seal,  if  the  seal  were  necessa-  ^^'  ^?®J*  J!" 
,<.-.,*  .  '  *      ^L  r    ^    Mgned  to  hia 

ry,  (and  if  it  were  not  necessary  to  the  power  of  at-  by  an  agent 

torney,  it  was  not  necessary  to  the  assignment.)     If,  of  obligee,  it 

then,  the  College  had  delegated  to  Graham  compe-  j^not  neces- 
*     ^  *       ^-       al         ^'a        s.       ^i_''       fi      »arj  to  prove 

tent  power  to  assign  the  note,  its  act  authorizing  the  the  nathoritr 

assignment,  was  sufficiently  autenticated  and  Identi-  of  the  agent, 

fied  to  be  obligatory  upon  it.     If  its  seal  were  nee-  «."'*•*  ^^^  ^^' 

essary,  it  had  been  affixed.     Must  it  be  reannexed  to  imp^ched^bv 

the  assignment }      Is  such    repetition  required  by  plea. 

the  reason  of  the  law.^     Suppose  that  the  power  of 

attorney,  authenticated  by  the  corporate  seal,  had  J?  ««»*  by  ar- 

been  endorsed  on  the  note,  would  not  the  assign-  J^tTas^^tned 

nnent,  as  made,  and  succeeding  the  power,   be  ef-  to  bim  by  an 

fectual  without  a  repetition  of  the  seal  .^     ¥^ould  agent  of  a 

not  the  assignment  have  then  been  as  effectual  as  it  ^"^^C^I^VIk!! 

^ould  nave  been  if  the  corporation,  instead  of  au-  geai  of  the 

Digitized  by  VnOOQlC 


86  J.  J.  MARSHALL'S  REPORTS- 

Garrison      thorizing  an  agent  to  act,  had  substituted  an  assign* 

^\b.^'      "^®"^  ^^^  ^'*^  power  of  attorney?    In  either  case  the 

CoMBM.*  scftl  would  iiave  appeared  and  authenticated  the  as- 

• signment  as  the  act  of  the  corporation.     And  we. are 

b 'in  ^'^Hffi^"  1  "^^  *^®  ^^  perceive  why  this  should  not  be  sufficient. 
toTheass^^n-  '^  '^  wouid  be  sufficient  in  the  case  supposed,  the 
ment,deci(l-  seal  was  hot  necessary  to  the  assignment  which  was 
ed,  thnt  as  niade  ;  l>ecause  if  the  seal  were  necessary,  the  affix- 
menVwas'not  **t*^"  ®f  >'  ^^  ^^^  power  of  attorney,  must  be  taken 
i.npeached  by  for  granted  in  this  case,  as  the  authority  of  the  agent 
pi'a.  if  vp«t-   has  not  been  questioned  by  plea. 

cdlheleifnl  ^         ^  ^  * 

title  to  the  But  might  not  the  corporation  have  transferred 

note  in  the     ^f^g  \^^^\  rig|,t  to  the  note  by  a  simple  entry  to  that 

assignee  and       /r    »  •     •*  •  *.       i      ijir  Tu    ^         "^l 

authorized  effect  in  its  registry  r  We  suppose  that  such  an  as- 
him  to  sue  in  signment  might  have  been  made,  or  that  the  author- 
his  own  name.  Jty  (q  the  agent  may  have  been  vested  by  such  an  en- 
try. The  corporate  seal  was  not  necessarv,  there- 
ma7aw^»^a  f^*"®'  *°  the  authority  of  the^igent,  nor  to  the  effect- 
onte  bj  nn  iveness  of  an  assignment  by  tlie  College,  without  the 
en»ry  to  thnt  intermediation  of  an  agent, 
-eflpct  in  its  ^  ^ 

registry.  It  must  be  admitted  that  an  agent  may  bind  his 

principal  by  an  agreement  without  seal,  and  signed 
'^V^^to^th  y  himself  as  an  agent.  An  agreement,  to  the  valid- 
TalidUy  of  ity.  of  which  a  seal  is  not  essential,  signed  by  ^*'tS. 
which  a  sen]  B,  agent  for  C  />,"  is,  in  effect  and  by  construction  of 
i8note«sen.  Ja^,  the  agreement,  not  of  A  B,  but  of  C  D.  Such 
by  "  A*^B  »-  *"  agreement  differs  materially  from  one  signed  by 
gcDt  for  C  D"  ''A  B  /or  C  D,"  the  latter  being  considered  the 
is,  in  effect  agreement  of  *'  A  B"  to  do  something  for  A  B,  and 
HructioroT  ^^^  former  an  agreement  by  C  D  himself, 
law,  the  a-  [„  Thc  Columbia  Bank  vs.  Patterson  it  was  decid- 
^•ijpmeDtof  ^j^  ji^^j  ^jj  parol  contracts  made  by  an  agent  of  a 
corporation,  within  the  scope  of  his  authority,  will 
Bnt  anaeree-  be  binding  on  the  corporation.  An  assignment  of  a 
ment  si'^ned  note  IS,  technically,  a  parol  agreement.  It  is  not  cer- 
D^''^  then  **^'"  ^^^^  Writing  is  essential  to  the  effectiveness  of 
^rpement  of  such  an  assignment.  But  even  if  it  be  so,  a  seal  is 
A  B.  not  necessary  ;  and  an  assignment  without  seal  is  not 

a  specialty. 
To  pass  from       ^.      ^  "^        .  -  ,         . 

a  cornorntion  The  foregoing  considerations  seem,  m  our  opin- 
its  interest  in  Jon,  to  authorize  the  conclusion  that  the  corporate 
no'te^Tt  irJiot  ^**'  **  "^^  necessary  to  pass  from  a  corporation  its 
iadispensa-     interest  in  a  promissory  note,  especially  when  the 


Digitized  by  VnOOQ IC 


NOVEMBER,  1831.  '  89 

assignment  is  made  by  a^duly  authorized  agent.  Be-  GAaRisofc 
sidesj  we  are  of  opinion  that,  if  an  agent,  within  the       "t  ai.. 
sphere  of  his  power,  shall,  in  his  constituent's  name,  cohbs. 
by  writing  without  seal,  or  without  writing,  make 


a  contract  or  agreement  which  would  have  been  ob-  *>^«  ^^^^  ^^^  . 
ligatory  on  himself,  if  it  had  been  made  in  bis  own  Jhouw'be  a^ 
Bame  and  in  his  own  right,  it  should  be  equally  as  fixed  to  the 
binding  on  the  principal — See  II  Kent's  Commen-  awignmeut. 
taries,  235. 

Moreover,  it  seems  to  us,  that  either  a  seal  to  the  if  an  agent 

assignment  was  not  necessary,  or  a  corporation  can-  within  the 

not  assign  a  note  by  the  intervention  ofana^ent.  'P^**!!  S*^  **•!! 
^-v  ®,         I  ii»i»         •!•  ••  power  do,  in- 

Vne^  and  perhaps  the  chief  motive  for  appomting  an  hisconBtitu- 

agent  is  the  inconvenience  of  affixing  the  corporate  cnt'"  niime, 
seal  to  every  agreement  executed,   or  executory,  ^^J^^^I^^  i 
which  he  may  make.     It  would  be  extremely  incon-  or  without 
venient  for  the  agent  of  a  corporation  to  carry,  writing,  make 
withersoever  he  might  eo,  the  corporate  seal.  Such  *  if-^u^'^^^^'ia 
an  inconvenient  ceremonial  ought  not  to  be  requir-  h„tebeen"ib- 
ed,  unless   sound   reason  or  good  policy  requires  it:  ligatory  upon 
and  neither  the  one  nor  the  other  seems  to  exact  such  Wro««Jfi  if  ^ 
parade  of  form  and  ceremony.     The  agent  having  ^^n  na*Jne  * 
sufficient  authority,  the  corporation  is  bound  by  the  will  bind  his 
assignment.     It  might  be  sued  on  his  agreement —  principal. 
Shipley  vs.  Mechanic's  Bank,  X  Johnson,  484.     We 
cannot,  therefore,  perceive  how  the  plaintiffs  in  er- 
ror should  have  any  right  to  complain  that  there 
was  no  seal  to  the  assignment.     And  we   eonclude 
that  the  corporate  seal  was  not  neccbsary  to  vest  the 
legal  right  in  the  assignee. 

Judge  Underwood  Is  of  opinion,  that  the  forego- 
ing view  Js  inconsistent  with  the  case  of  The  Frank- 
foit  Bank  vs.  Anderson,  III  Marshal,  I  ;  and  of  Long 
vs.  Hemp  Company,  I  Marshall,  105. 

2nd.  The  second  objection  is  equally  imtenahle. 
£nough  appears,  prima  fade^  to  identify  the  assignor 
with  the  obligee,  Chancellor  of  Oxford's  ca><e,  X 
Coke,  57,  b.  or,  at  least,  enough  does  not  appear  to 
shew  that  they  are  necessarily  different  persons. 

Judgment  affirmed — ^Judge  Underwood  dissenting. 

Mik  and  Brwm  for  plaintifls ;  Cmhs  for  defend* 
ant. 

Vol.  VII.  12 
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CeyxifAnT.    Thc   Commonwealth  for   use   &c.  vs. 

Straton,  &c. 

9ate20.  Error  to  the  Adair  Circuit;  "MoMaoE,  Judge. 

ExecfUwM^  prtcedenee  of,     Lety.     Shtriff. 
JNoTember  14.        Judge  Underwood,  delivered  the  Opinion  of  the  Court. 

This  is  an  action  of  covenant  founded 
on  the  official  bond  of  Straton  against. Iiim  and  his 
sureties.  The  breaches  assigned  are  in  substance, 
that  two  executions  issued  on  the  3rd  of  March, 
ivhich,  on  that  day,  were  placed  in  the  hands  of  one 
of  Straton's deputies  for  collection.  These  execu- 
tions were  against  Oexander  Gill,  Win.  Patterson 
and  H.  M.  Gill,  the  two  last  being  but  sureties  for 
the  former.  That  the  deputy,  on  the  6th  of  March, 
received  other  executions  which  issued,  on  that  day, 
against  the  estate  of  Alexander  Gill  That  while 
all  these  executions  were  in  full  foi  ce  in  the  hands 
of  the  deputy,  Alexander  Gill,  at  the  request  of  his 
sureties.  Patterson  and  H.  M.  Gill  surrendered  prop- 
erty for  the  satii»faction  of  the  executions  against  the 
sureties,  and  required  the  deputy  to  levy  the  execu- 
tions againi^t  the  sureties  on  the  property  thus  sur- 
rendered. That  said  deputy  in  violation  of  law 
levied  the.executions  which  issued,  on  the  5th,  upon 
the  property  given  up  for  the  benefit  of  the  sureties, 
and  gave  the  executions  so  levied  a  preference  over 
those  which  issued  on  the  3rd,  and  which  came  to 
bis  hands  first.  That  the  deputy  after  levying  the 
executions  against  the  sureties  upon  some  personal 
pro[)erty,  illegally  |>ermitted  a  constable  to  take  it 
and  dispose  of  it.  That,  in  consequence  of  the  il- 
legal acts  of  the  deputy  in  permitting  the  projieit^ 
of  A.  Gill,  which  should  haye  been  applied  in  sati- 
fying  the  executions  against  the  sureties  to  be  dis- 
posed of  otherwise,  Wm.  Patterson  had  been  com- 
pelled to  pay  oS  one  of  the  executions,  and  H.  M« 
Gill  had  been  compelled  to  pay  oflTthe  other  out  of 
their  own  estates  to  their  great  injury,  &c. 

The  defendants  demurred  to  the  decl:iration,  and 

r  the  court  gave  judgment  in  their  favor.  To  the  form 

of  the  declaration  we  |ierceive  no  objection.  It  con- 

[  tains  every  averment  necessary  to  present  the  mat- 
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tcr  reJJecl  on  fully.     The  decision   of  Uie  demurrer  Onm^LTu 
must  turn  upon  the  fiicts.     In   behalf  of  the  defen-  *^°*  ^"  *^' 
dantSy  two  grounds  are  assumed:  1st.  that  the  facts  Straton  Ac« 

averred  being  true^  do  not  shew  anyiiability  on  the 

part  of  the  defendants  to  the  relators,  and   2nd  if 
tliere  be  any   liability,  it  is  separate  and  not  joint; 
and  so  the  relators  have   misconceived  their  action 
by  uniting.  Upon  the  first  point,  it  is  contended,  that 
the  law  providing  that  an  execution  shall  bind  the 
defendants'  property  from  the  tiuie   of  its  delivery, 
and  requiring  the  execution  first  delivered  to  be  fir^t 
satisfied  &.c.   was  designed   for  the   benefit   of  the 
plaintifis  in  the  execution  alone,  and  if  disregarded  by 
the  oS&cery  no  one  can  he  injnreii^  provided  tiie 
plamtiif  s  debt  is  made.    In  addition  it  is  urged,  that 
the  claim  of  the  relators  against  A.  Gill,  is  in  digni- 
ty not  higher  than  a  simple  contrart  and  that  to  per- 
mit, their  success  in  this  case;  would  be  to  give  them 
a  preference  over  judgment  creditors  whose  execu- 
tions must,  have  remained  unsatisfied,  but  for  the 
coorse  taken  by  the  deputy  sheriff.     The  8tb  sec-  When  two  or 
tion  of  the  act  to  amend  and  reduce  into  one,  the  nft''c  execa- 
execution  laws  approved  12th  February,  1828,  pro-  of°|iXenr^ 
vides  that  no  writ  of  execution  shall  bind  the  estate  partie^agninft 
of  the  defendant,  but  from  the  time  of  its  delivery.  <ho  siime  per- 
Por  the  better  manifestation  of  said  time  the  officer  ^IflJ'Jl^}  ^ 
18  required  to  endorse  the  day  of  the  month,  time  of  the  oificpr  at 
day  and  year  when  the  writ  is  received;  *'and  if  two  d  ffereni  times 
or  more  writs  of  execution  in  favor  of  different  par-  gj.*[  J^'  *'"fy 
ties  against  the  same  person  shall  be  delivered  to  the  fy  that  which 
officer  upon  the  same,  or  different  days  that  which  first  came  to 
came  first  to  bis  hands,  siiall  be  satisfied  first."   Here  ^'^'  *^^°^'* 
is  a  very  plain  rnle  for  the  observance  of  officers  laid 
down.     It  is  unquestionably   their  duty  to  oiiey  it. 
But  if  they  do  not,  then  it  is  int^isted,  no  one  can 
complain,  unless  he  be  plaintiff  in  the  execution  first 
delivered,  and  .which  has,  in  violation  of  the  rule, 
been  postponed.    Why  restrict  it  to  plaintiffs  in  ex- 
ecution?    There  is  nothing  in  any  act  of  assembly 
whiclr  gives  such  a  limitation,   in   express  terms,  to 
the  officer's  responsibilit/:  nor  can  we  discern  the 
principles  upon  which,  by  coubtruction,  we  cun  de- 
cide in  favor  of  such  a  limitation.     The   sheriff  is 
required  to  covenant  in  his  bond  of  office,  that  ^4n 
all  things  he  will  truly  and  faithfully^ execute  and 
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Com'lth  perforin  his  office  according  to  law,''  and  "any  per- 
FOR  USE  &c.  g^jj^  injured  by  a  breach  of  the  comlition  of  his  boiMff 
Stritow  &c.  ™»y  prosecute  a  suit  thereon  and  recover  da^tnages.'* 

II  Digest,  1133,'    Under  these  provisions,  the  only 

Questions  in  fixing  the  sheriff's  liability  seem  to  be, 
first,  has  he  violated  any  condition  of  his  bond,  and 
second,  has  the  relator  been  injured  by  it?  K-Hie 
bond  has  been  violated,  yet  if  there  has  been  no  in- 
jury to  the  relator,  he  must  fail  in  his  suit.  It  misht, 
therefore,  be  conceded,  that  if  A.  Gill  had  instituted 
this  suit,  because  the  rule  for  satisfying  the  e^cu- 
tion  against  him,  had  not  been  observed  by  the  sner* 
iff,  he  couhl  not  recover  in  any  event  more  than 
nouiinal  damages,  if  that:  for  if  his  property  w^nt 
to  pay  bis  just  debts,  the  order  in  whictkthey  were 
paid,  could  be  to  him  no  more  than  a  matter  of  con* 
science  and  feeling,  and  to  remunerate  his  chagrin  in 
not  being  permitted  to  discriminate  and  shewVfav- 
•  oritism  among  his  creditors,  <  ould   not  be  done  by 

any  standard  known  to  the  law.  But  this,  we  con- 
/r  an  officer  ceive,  is  a  very  different  thing  from  that  of  making 
who  holds  nn  individuals  Iiai>le  for  a  debt,  and  ultimately  coni|)el- 
olderandjuni- |^„g  (l^gm  jq  p^y  jj.  when,  if  the  rule  prescribed  - 
in  hr<r^haniui  f^^  sheriffs  had  been  observed,  no  such  burden  would  _ 
thnli  levy  the  have  fallen  on  them.  If  the  executions  first  cleiiver- 
junior  exccu-  ctl  had  been  satisfied  first  as  the  law  directed,  the  re- 
hy\hTlnUB  'a^<>''s  would  iiave  l>een  entirely  discharged  from 
frtction  of  it  responsibility;  hut  A.  Gill  would  still  have  remain - 
firFt,  shall  so  ed  bound  for  whatever  sum,  his  property  could  not 
nro'MTty  ^tirat  P^X'  ^^^  ^^^^^  ^"  respect  to  him,  must  have  been  the 
there 'h^n  no  case  in  every  event.  The  consequence  rei^ulting  is, . 
be»«'fiiciriitto  that  he  could  not  be  injured.  But  the  injury  to  the 
!li*  r'^^rcril-n"  ^'^^'^^^''s  *^  striking;  if  the  sheriff  docs  his  duty,  they 
^d^^Ti^conBo'  pay  nothing;  if  the  sheriff  violates  his  duty,  they 
^rnce  there-  are  made  to  pay.  This  to  tliern  as  sureties,  if  their 
of  the  older  principal  is  intisolvent,  is  as  grievous  as  it  would  be, 
8ati8ficd*oiit*of  w®""^  ^^^  sheriff  to  take  their  property  under  color 
the  estate  of  of  his  office  to  satii^fy  an  execution  in  which  they 
the  ^^Jfy  o^  were  not  bougd.  It  is  in  either  case,  the  loss  of  so 
in^thVol'cr  ^^^^'^  estate  both  proceeding  from  thejwrongful  acts 
exocij?ion,thf  of  tlie  officer,  and  we  caimot  see  why  good  policy 
officerisniable  ^nj  gonnd  morality,  should  not,  in  both  instances 
offici"l^boMi>l>  ^^  '>^'^*  *»*»»  answerable.  Il  is  asked,  shall  the 
for  the  injury  sheriff  be  bound  to  know  who  is  principal,  and  wha 
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jsenrety  in  an  esecution?    We  answer, 'be  is  not;CoM'LTri 
but  he  is  boimcJ  to  do  his  duty  ''according  to  law.'^    If  ^^^  ^^^  ^^' 
be  fails,  he  risks  all  consequences,  and  cannot  tliere-  Straton  &c. 

after  excuse  himself  upon  the  j^round,  that  the  pro- 

cess  did  not  point  out  his  danger.     If  the  sheriff,  or  fl'I^ted^on^*ho 
bis'tJeputy,  hud  levied  the  executions  first  delivered  guretj  in  the 
on  tiie  property  of  the  sureties,  it  is  probable,  they  oMor  execu- 
Dii'ht  have  protected  it  to  some  extent,  if  not  en- ^'®"' 
ti     K   uiuier   the   provisions  of  the  d5th  section  of 
tiir  aforesaid  act  of  1828.     But  it  is  deemed  uruc- 
ccs^ury  to   investigate  the   point   now,  how  far  the 
property   of  the  principal   could    be   substituted  as 
matter  of  ri^i»t  to  save  that  of  tlie  surety,     t^o  levy 
seems  to  have  been  made  on  tiie  estate  of  the  sure- 
ties unJil  after  the  sale  of  the  property  of  the  prin- 
cipal, aut^tbe  a])pIication  of  the  proceeds  to  the  pay- 
ment of  the  junior  executions. 

Permitting  the  constable  to  take  off  a  part  of  the  If  a  sheriff  af^ 
property  levied  on  by  the  sheriff,  he  having  made  !^'"A**  ^^^  • 
the  first  levy,  was  likewise  a  violation  of  the  condi-  perty  permit 
tion  of  the  bond.  The  officer  holding  the  oldest  anotheroflSoer 
execution,  is  not  entitled  to  take  pro|>erty  out  of  the  *°  ^^^^.  '*  ®^ 
hands  of  another  officer  who  has  made  the  first  levy,  » Jon^  ofVther 
although  it  be  in  virtue  of  a  younger  execution.        executions,) 

°  ^        .  r>  l^j,  violates 


We  Ao  not  perceive  the  weight  of  the  arguments  his  dutj,  an(^ 

bond. 


founded  on  the  relative   dignity   of  the  debts,  or  ^"   '®^**^* 


claims,  in  behalf  of  the  relators- against  A.  ^lilU  and 
those  of  his  judgment  creditors.^  The  rr.le  which  The  officor 
directs  executors  and  administrftors  to  respect  the  h<»iding  the 
dignity  of  debts  cannot  operate  in  the  application  of  ^/^^*^  execu- 
therufes  prescribed  by  statute  for  the  government  of  f|^{Jt  \l  ^^-^^ 
sheriffs  to  the  facts  of  this  case.  We  are,  therefore,  of  Toperty  nnc 
opinion,  that  the  declaration  contains  averments  of  '^j!  the  hnnd? 
facts  which  shew  that  the  relators  have  been  injured  ficcr"whrh°i 
by  the  conduct  of  St raton's  deputy,  and  for  which  nn^e  the  first 
they  are  entitled  to  a  remedy  on  the  official  bond.      if^y'>  a^tho' 

»T     '        t  I        •  "  *..•«.  made  in  vir-' 

Upon  the  second  point  we  are  divrded  m  opinion,  tue  of  a 
The  Chief  Justice  thinks  that  the  relators  have  sus-  J^^'^s^r  e^- 
tained  that  kind  of  an  injury  for  which  they  may  *^^"*'*^"" 
unite  in  the  present  action,  or  «ue  severally.     Judge 
Underwood  is  of  opinion,  that  their  idjury  is  alto- 
^etlier  several,  and  that  they  cannot  sue  jointly. 
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A&BucLE  Wherefore,  the  judgment  mcist  be  afRrmeet  with 

)StS. 

Milb  and  Brown  for  ph 
ants. 
Absent  Judge  Buckner. 


V9. 


Hadex'  &c.     costs. 
.  Milb  and  Brown  for  plaintiffs;  Monroe  for  defen- 

dants. 


ETiNUE.  Arbuckle  vs,  Haden,  &c. 

Case  21 

Error  to  the  Todd  Circuit  ;  Brodkax,  Jiidjje. 

Deed,      Will.     Provisions  for  afler-hom  children. 
NoyGmberl4.  •         Jtulge  Buckner  delivered  the  o,.inion  of  the  Court. 

This  was  an  action  of  detinue  prose- 
cuted in  the  year  1828,  by  G.  S.,  Nancy  H.,  James 
L.,  Sibellas  W.,  Sally  Ann  and  Mary  Jane  Haden, 
infants,  by  J:iinef  C.  Haden,  their  next  friend,  against 
Thomas  Arbuckle,  to  recover  a  female  slave,  Betsy, 
and  her  four  children. 

Upon  the  plea  of  non-detinet,  a  verdict  was  re- 
turned, and  judgment  thereon  entered  against  Ar- 
buckle, after  a  motion  for  a  new  trial,  submitted  by 
him,  had  been  overruled.  To  reverse  it,  this  writ 
of  error  is  prosecuted. 

We  shall  notice  such  points,  presented  by  the  as- 
signment of  errors,  as  are  deemed  to  be  of  any  con- 
sequence. 

Anthony  Hayden,  the  paternal  grandfather  of  the 
infants,  it'  is  admitted,  was  once  the  owner  of  the 
slaves  in  contest.  Nathan  O.  Haden,  son  of  said* 
Anthony,  and  father  of  the  defendants  in  error,  gold 
the  slaves,  and  delivered  them  to  one  Hopkins.  An^ 
thony  Hayden,  who  insisted  that  he  had  only  lent 
them  to  his  son,  and  who,  therefore,  had  no  right  to 
sell  or  otherwise  dispose  of  them,  instituted  an  ac- 
tion against  Hopkins,  to  recover  them.  While  that 
action  was  depending,  on  the  i^8th  of  August,  1828, 
he  conveyed  them,  by  deed  of  gift,  to  the  five  first 
named  plaintiffs,  who  were  all  of  the  children  then 
in  esse  of  said  N.  O.  Haden  ;  which,  by  its  terms, 
was  not  to  take  effect  until  after  the  decision  of  that 
suit.     It  contains  the  following  clause  : 
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^'  And  it  is  to  be  further  understood,  that  whereas  Arbuckle 
i  am  informed,  a  marriage  is  contemplated  to  be  had,  „  ^^  ^ 
in  some  short  time,  between  the  said  Nathan  O.  ^^^^'' 
Haden  and  a  certain  Ann  Porter,  the  daughter^  of 
my  old  friend  ;  now,  should  this  marriage  take  ef- 
fect, it  is  my  determination  that  the  children  or  is- 
£ue  of  said  marriage,  if  any,  shall  be  equal  sharers  in 
my  bounty  ;  and  I  do  therefore,  by  these  presents, 
make  said  children  of  said  marriage  equal  in  interest 
in  the  negroes  herein  heretofore  conveyed,  given  and 
granted,  to  my  aforesaid  grandchildren,  with  this 
express  reservation,  that  during  the  life  of  said  Ann 
Porter,  if  the  marriage  between  her  and  the  said 
Nathan  0.  Haden  shall  be  consummateil,  the  said 
negroes  and  their  increase  shall  be  and  remain  with 
lier,  to  wait  upon  and  serve  her  ;  unless  my  son  Na- 
than 0.  shall  die  leaving  her  a  widow,  and  she  shall 
thereafter  marry ;  and  upon  the  hapl>ening  of  this 
event,  if  it  shall  ever  happen,  then  it  is  the  intention 
of  this  conveyance,  that  such  of  my  grandchildren 
herein  before  named,  as  may  be  Hvmg,  and  such  as 
shall  be  produced,  by  the  said  marriage,  shall  have 
the  right  to  the  immediate  possession,"  &c.  of  said 
slaves. 

The  suit  rBkrred  to  was  not  tried,  as  Hopkins  and 
N.  O.  Haden  rescinded  their  contract,  and  the  pos- 
session of  flie  slaves  was  yielded,  without  further 
contest. 

In  December,  1827,  Anthony  Haden  made  his  last 
Will  and  testament,  in  which  he  mentions  and  con- 
firms the  deed  of  August,  1828. 

^  The  anticipated  marriage  took  place,  and  the  sixth 
and  last  named  plaintifi*  was  the  issue  of  it.  She 
was  born  after  the  death  of  her  grandfather,  A.  Ha- 
den, which  occurred  in  1828. 

In  November,  1827,  the  slaves  in  controversy 
were  levied  upon  and  sold  by  the  sheriff  as  the  pro- 
perty of  N.  O.  Haden,  under  executions  against  him, 
'  and  were  purchased  by  the  plaintiff  in  error,  who, 
on  the  trial  of  this  case,  relied  on  his  title  so  deriv- 
ed, and  attempted  to  shew,  by  testimony,  that  they 
had  been  in  the  continued  possession  of  N.  O.  Ha- 
den from  the  year  1819,  and  were  consequently  sub- 
ject to  the  executions,  under  which  he  purchasd. 
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Arbucklc      I  On  the  part  of  the  defendants  in.  error,  proof  Tva. 

H      ^'  ice     i'^^roducctl,  contlucing  to  shew,  that  the  pobsesfeioi 

^°^^'  of  N.  O.  Haden  had  not  been  uninterrupted  during 

the  tinoe  named  :  and  that  whilst  he  kept  possession 

of  them,  he  held  under  his  father. 

\Vhen  the  defendants  in  error  had  closed  their  ev- 
idence, Arbuckle  moved  the  court  to  instruct  the 
jury,  as  i  i  case  of  non-suit  ;  but  the  motion  was 
overruled  ;  and  he  excepted. 

The  propriety  of  that  decision  presents  the  first 
point  necessary  to  be  considered. 

Jl  has  been  insisted,  1st,  that  should  it  be  even 
conceded<i  that  Arbuckle  acquired  no  valid  title  un- 
der his  purchase,  and  that  the  slaves  can  be  recov- 
ered from  him  ;  Nathan  O.  Haden  and  wife,  who 
are  still  living,  could  alouc  maintain  an  action  for 
that  purpose. 

2nd.  That  should  that  position  be  incorrect,  there 
was,  nevertheless*  a  misjoinder  of  plaintiffs,  the 
daughter  of  Nathan  O.  Haden,  by  the  last  mar- 
riage, not  having  been  born  at  the  death  of  A. 
Haden,  and  that,  therefore,  she  could  not  have 
acquired  any  interest  in  the  slaves,  under  the  deed 
or  will  of  her  grandfather. 

In  determining  upon  the  first  position  assumed,  it 
should  l>e  remarked,  that  the  deed  and  will  convey 
the  title  to  the  slaves,  not  to  Mrs.  Haden,  hut  to  the 
xlefendants  in  error.  In  the  deed  it  is  declared,  that 
it  should  not  take  effect  until  the  slaves  were  recov- 
ered from  Hopkins.  When  he  ^ave  them  up,  the 
title  of  the  grandfather  passed  to  his  grandchildren, 
and  the  marriage  of  N.  O.  Haden  witli  his  present 
wife  did  not  divest  it.  The  slaves  were  to  remain 
with  Mrs.  Haden  to  wait  upon  and  serve  her 
during  life,  unless  the  contingency,  mentioned  in  the 
will,  should  hap|3en  ;  but  there  is  nothing  in  either 
of  the  instrument?  of  writing  referred  to,  from  which 
it  can  be  rationally  inferred,  that  A.  Haden  intended 
the  title  to  the  slaves  should  vest  in  her.  Indeed,  it 
is  provided,  that  if  the  marriage  alluded  to  should 
take  place,  the  gift  and  conveyance  were  intended 
for  the  sole  benefit  of  such  of  the  cliildren  of  his  son 
Nathan  as  were  then  living.    And  shenld  Mrs.  Ha- 
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den  survive  her  husband  and  marry  again,  that  such  Arbucklb 
of  the  grandchildren  of  the  grantor  as  were  living  H^pJ^/^c. 

at  the  date  of  the  deed,  and  those  which  oiight  be L.^ 

born  of  the  contemplated  marriage  between  his  son 
and  Ann  Porter,  should  have  (not  the  title  to  the 
slaves,  for  that  had  already  been  conferred,)  but  the 
right  to  the  immediate  possession  of  them.  It  may 
well  be  doubted,  whether  Mrs.  Haden  and  her 
husband  would  have  f\ny  right  to  sell  her  interest  inj 
and  deliver  the  slaves  to  any  other  person,  'the 
proper  coustructioti  of  the  deed  seems  to  be,  that 
although  she  might,  by  her  marriage  with  N.  O. 
Huden,  acquire  a  limited  interest  in  the  labor  of  the 
slaves,  the  title  vested  absolutely  in  others. 

As  to  the  ground,  that  there  has  been  a  misjoin- 
der of  plaint iifs,  we  are  satisfied  there  is  nothing 
in  it. 

Provisions  both  by  deed  and  will  for  after-born  Proviwon  for 
children  are    quite    common  ;    and  no  reasonat>le  &rt»  r-born 
doubt  can  be  entertained  of  the  propriety  anti  va-  chiic^reti  may 
lidity   of  such   provisions.     We  are,  therefore,  of  ^^er  by  deed 
opinion,  that  the  circuit  court   pro|)erly  refund  to  oi  will. 
instruct  the  jury,  as  in  case  x>f  a  non-suit. 

We  are  also  satisfied  with  the  opinion  of  that 
court  in  overruling  the  motion  for  a  new  trial.  The 
testimony  was  such  as  rendered  the  matter  the  pro- 
per subject  for  the  determination  of  the  jury,  and 
whatever  might  he  our  impressions  with  resj)ect  to 
the  weight  of  it,  on  the  one  side  or  the  other,  is  a 
matter  of  no  cons^equence  in  the  decia^ion  of  the 
question,  because  it  was  evidently  not  such  as  te 
justify  the  court  in  setting  aside  the  verdict. 

The  judgment  must  be  affirmed,  with  costs. 

Crittenden  for  plaintiff ;  JUilb  and  Br^ytn  f#r  de- 
fendants. 

Veb.   VII.  13 
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A8BT7]iniT.   Madison's  Executors  vs.  Wallace's  Ex- 
ecutor. 

Caae  22.  Error  to  the  Woodford  Circuit;  W.  L.  Keixt,  Judge. 

•SssumptU.     Indebitatus  count.     Money  had  and  re- 
ceived.     Proof. 

Nofember  16*    Jad^  Ukdxrwood,  deliFered  the  opiiiioti  of  the  Court. 

This  is  an  action  of  assumpsit  instita- 
luted  against  the  derendant  in  error,  by  the  plain- 
tiffs. 

The  declaration  contains  two  counts.  The  first  if 
the  common  indebitatue  count  for  wl>ney  had  and  re- 
ceived, and  for  money  p«id  and  advanced.  The  se- 
cond is  a  special  county  in  substance  setting  forth  the 
followinfr  facts  as  the  basis  of  the  assumpsit,  to  wit  : 
that  the  testator  of  the  defendant,  by  a  deeree  of  the 

Seneral  court,  recovered  acrainst  the  executors  and 
eirs  of  lliomas  Madison,  deceased.^  the  sum  of 
$5,000,  and  costs  of  suit,  amountinffto  $S\  07  ;  that 
the  testator  of  the  defendant  devised  the  benefit  ot 
this  decree  to  William  Loiran,  that  the  plaintiffs  in 
error  paid  the  amount  of  said  decree  to  Lo^ran,  and 
that  afterwards,  upon  the  prosecution  of  a  writ  of  er- 
ror, the  decree  of  the  general  court  was  reversed.  In 
consideration  whereof  the  defendant  assumed,  &c. 

A  demurrer  was  filed  to  the  second  count,  and 
thereupon  the  court  gave  judgment  against  the  count. 
Whether  the  court  erred  in  this  decision  is  the  first 
question  we  shall  notice. 

We  are  of  opinion,  that  the  count  is  defective  in 
not  averring  that  the  payment  to  Logan  was  made 
with  the  assent  of  WallaceV  executors,  or  one  of 
them.  It  does  not  appear  from  any  averment  that 
Madison^s  executors  or  heirs  were  oomiielled,  by 
process  of  execution,  to  pay  the  amount  of  the  de- 
cree. If  they,  as  volunteers,  pnid  money  to  Logan 
mrhich  should  legally  pass  through  the  hands  of  Wal- 
lace's executors,  his  estate  is  not  liable.  Ii  is  dear, 
that  the  amount  of  the  decree  wns  a  fund  which 
riiould  pass  to  the  executors  of  Wallace  as  assets, 
and  that  the  devisee  would  not  be  entitled  to  it  with- 
out their  assent.  According  to  law,  therefore,  the 
decree  should  have  been  discharged  by  making  pay- 

Digitized  by  VnOOQlC 


NOVEMBER,  I8S1.  9j 

ment  to  the  execotors  of  Wallace,  unless  they  con-  Madisor'i 
sented  that  the  devisee  inifht  collect  it  ;  and  hence,  **'''*yg 
Jf  MadUon^s  executors  or  heirs  volunteered  in  pay-  Wallace'i 
ing  the  devisee  witliout  the  assent  of  one  of  Wallace's  bx'b. 
executors,  his  estate  is  not  liable.     It  does  not  ap-  "^ 

pear  from  the  count,  that  Logan  was  one  of  the  ex- 
ex  utors  of  Wallace.  Hence,  no  inference  in  support 
of  the  count  can  be  drawn  from  that  fact,  wnich 
was  made  to  appear  in  proof.  We  do  not  intend  to 
be  understood  that  the  count  would  be  good,  if  the 
averment  had  been  made  that  the  money  was  paid 
with  the  assent  of  the  executors  of  Wallace.  A  part 
of  the  court  incline  to  the  opinion,  that  the  count 
would  not  be  good,  uidess  it  averred  that  the  mon- 
ey had  been  collected  by  coercion  of  law,  and,  there- 
fore, we  shall  express  no  opinion  on  this  point,  sat- 
wfied  that  the  count  is  defective  as  it  stands. 

To  the  first  count,  the  defendant  pleaded  non-iuh 
gumpsU  and  non-assumpsit  uitUinfive  years.  Upon  these 
pleas  issues  were  formed  and  a  trial  had.  The  court, 
upon  the  evidence,  instructed  the  jury  to  find  as  in 
case  of  a  non-suit,  and  the  jury  found  accordingly. 
To  decide  whether  the  court  erred  in  giving  this  in- 
struction will  dispose  of  the  case. 

It  appeared  in  evidence,  by  the  will  of  Caleb 
Wallace,  that  William  Logan  was  appointed  one  of 
his  executors,  and  that  he  qualifie<l,  that  the  devise 
was  to  Loean  and  wife,  she  being  a  daughter  of 
Wallace  ;  that  Logan,  on  the  5th  of  January,  1815, 
by  a  written  receipt,  acknowledged  the  payment 
of  $3,840  in  p»rt  of  the  decree,  which*  pay- 
ment was  made  m  land,  and  that  Logan,  on  the  19th 
October,  1818,  by  another  written  receipt,  acknow- 
ledged, that,  with  the  ^^paymenis  heretofore  made^^^ 
and  John  Smith's  note  for  the  balance,  that  day  ex*'^ 
ecuted,  he  had  received  full  satisfaction,  for  the  de- 
cree against  Madison's  executors  and  heirs,  which 
Wallace  bequeathed  to  him  and  his  wife.  It  ap- 
peared from  the  record  read  in  evidence,  that  after 
the  decree  had  been  thus  paid,  it  was  reversed,  upon 
the  merits,  by  this  court.  The  foregoing  is  the  sub- 
stance of  all  the  evidence  which  can  bear  upon  the 
propriety  of  the  instruction  given  by  the  court.  We 
are  of  opinioui  that  the  instruction  was  correct. 
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Madi«on»8     Taking  the  two  receipts  together^  tViey  shew  that 
*^  *V«  ^^®  whole  amount  of  the  decree  wa»  dischar^fed  by 

Wallace^s    p'^ying  I&n^  And  a  note  on  John  Smith.     It  is  possi- 
sx'R  bie  that  there  may  have  been  a  payment   made  be- 

tween  January,  1815,  and  October,   1818,  and  if  go, 
that  it  was  made  in  money  ;  but  there  is  no  ground 
for  such  a  presumption.     Even  if  such  a  thing  could 
be  presumed,  it  is  impossible  to  say   whether  one 
dollar  or  a  thousand  were  paid  in  money,  or  whc- 
tiier  tlie   whole  of  any   payment   which  may  have 
been  made  between   the   dates  of  the  receipts,  was 
Action  for       made  in   property.      The  question,   therefore,    is, 
i«?"out  and     whether  proof  of  a  payment  made  in  land  and  a  note 
expended  for   of  hand  can,  in  this  case,  support  the  count  for  nion- 
the  use  of  the  ey  had  and   received,  paid   and  advanced.     We  are 
dejendanr,       ^f  opinion  that  it  cannot.     It   should    be  borne   in 
unies*  the       Tnind,  that  by  the  reversal  of  the  decree,  it  was  de* 
plaintiff  has     termined  that  Madison^s  executors  and  heirs  did  not 
aciually  ad-     ^^g  Wallace  the  $5,000  which  the  general  court  de- 
▼once    man-  ^.^ggj  against  them.     That  decree  cannot,  therefore, 
after  its  reversal,  be  relied  on  as  evidencing  a  debt. 
It  may,  in  connection  with  other  facts,  shew  what 
the  parties  thought  at  the  time  the  land  was  convey- 
ed and  Smithes  note  executed.     But  the   reversal 
proves  that  Madison's  executors  and  heirs  were  not 
in  reality  indebted  to  Wallace,  notwithstanding  the 
opinions  of  the  parties  to  the  contrary.     We  per- 
ceive no  ground,  therefore,  upon  which  we  can  ap- 
An  action  for  ply   the   principles  settled   in    the  case  of  Gray  vs. 
mouQj  h;id      Gray,  decided   during  the  spring  term,  1829,  and 
*"  1/k^*1'****»  similar  cases,  in  sustaining   this  action.     Can  land 
P^iftej  0/        and  cash  notes  conveyed  and  executed  m  discharge 
pr.>oi  that        of  a  supposed  debt,  when   none  in  reality  exists,  be 
the  lefindaut  regarded  as  money  paid   and   atlvanced  ?     The  mere 
receired^mo-  giving  of  a  bond  for  the  debt  of  another  is   no  pay- 
ney  to  the       ment,  and  an  action  for  money  paid,  laid  out  and  ex- 
pi.4iuiiff'8  use.  |)eMded  for  the  use  of  the  defendant,  will  not  lie,  un- 
less  the  plaiiitifT  has  actually  advanced  money.  Cum- 
ftlXlrT  "»>ns  »f  Haikley  and   Fisher,    VIII  Johnson,   202. 
monf^i  con-  An  action   for   money   had   and  received,  cannot  be 
Biucica  a&ri-  maintained  without  proof  that   the    defendant   had 
▼diuTcii  ^'ht'ii'  a<*l"**'ly  rereived  money  to  the  plaintifTs  use   before 
it  i;  n^jiactu-  the  action  was  brought      li  Dallas,  242      See,  also, 
a//yUuue.       Chitty  on  Contracts,  178      The  authoritiet^  use  the 
terms^  actualhf  received  or  advamed  money.    There  are 
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I  where  money  is  consi<lere'l  as   received  or  ad-  Nkal 
vanced,  when  it  is  not  actually  done.     1  his  case  is  p^brkt 

not  one  of  that   description.     We  are,  therefore,  of ' 

opinion,  that  the  iand  and  cash  note  cannot  be  re- 
garded as  money  had  and  received  or  paid  and  ad- 
Tanc-^d. 

Wherefore,  the  instruction  was  correct,  and,  con* 
seqiiently,  the  judgment  must  be  affirmed,  with 
costs. 

JJenny^  Mills  and  Brcwn  for  plaintiffs ;  CriUenden 
and  Haggiii  for  defendants. 


Neal  vs.  Durrett.  cofenakt. 

Error  «o  the  Henry  4 Circuit;  Datidor,  Judge.  Case  2S 

^lommonwealtk  bank  notes.     Judicial  knowledge.     Re- 


versal, 


NoTeabrr  15. 


Per  curiam.  The  ju<lgment  o{  the  inferior  court; 
in  this  case,  must  be  affirmed. 

PETITION  FOR  REHEARING. 

Thomas  B.  Monroe^  of  counsel  for  the  plaintiff' in  errors 
filed  the  foUotoing  petition  for  a  re-hearing: 

It  is  presumed  the  court  has,  from  some  cause, 
ikiisapprehended  this  case. 

Durrett  declared  against  Neal,  in  covenant  brok- 
en^ in  these  words  : 

*^  William  Durrett  complains  of  Lewis  Neal  in  cus- 
tody, &c.  of  a  plea  of  covenant  broken;  for  that, 
whereas,  on  the  1st  day  of  May,  1824,  at  the  circuit 
aforesaid,  the  said  defendant,  by  his  certain  writing 
obligatory,  signed  with  his  own  proper  hand,  and 
now  here  to  the  court  shewn,  the  date  whereof  is  the 
day  and  year  aforesaid,  bound  himself  to  pay  I. 
Henderson  $100,  in  notes  on  the  Bank  of  the  Com- 
monwealth of  Kentucky,  in  twelve  months  then  next 
•nsuing  the  date  of  said  obligation  ;  which  obliga- 
tion, on  the  25th  July,  1824,  at  the  circuit  afore- 
said, then  being  unpaid,  the  said  Henderson  assigned 
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Neal  to  John  Cowan,  who  afterwards,  to  wit,  on  the  — 

DueJett.      ^*y  ^^  r »  *?'  ^**®   y^^^ >  *^  ^^®   county 

! and  circuit  aforesaid,  assigned  the  same,  it  being  then 

Pett>on  for  a  unpaid,  to  the  plaintiff,  of  which  several  assignments 

re-hearinj.      ^i^^  defendant  had  full  and  sufficient  knowledge,  at 

the  times  and  places  thev  were  respectively  made; 

iet  the  plaintiff  avers,  that  the  defendant  has  not 
ept  his  covenant,  but  the  same  has  broken  in  this, 
thait  he  failed  to  pay  the  plaintiff  the  said  sum  of 
$100^  in  notes  on  the  Bank  of  the  Com  i^on wealth, 
in  twelve  months  after  the  1st  day  of  May,  1824, 
agreeably  to  his  undertaking,  although  thereunto  af- 
ter requested  ;  but  the  same  to  pay,  hath  hitherto 
failed  and  refused,  and  still  doth  fail  and  refuse  J 
whereby  the  plaintiff  hath  sustained  $200  damages, 
for  which  he  bues,^'  &c. 

Neal  was  summoned,  but  not  appearing,  a  judg- 
ment was  taken  against  him  by  default;  and  a  writ 
of  enquiry  of  damages  being  awarded,  the  jury,  on 
the  13th  March,  1825,  assessed  the  damages  to  the 
sum  of  $105,  equal  to  the  principal  and  interest, 
casting  off  the  few  odd  days,  which  would  not  have 
amounted  to  twenty  five  cents,)  and  for  this  sum 
judgment  was  rendered  in  lawful  money,  and  costs'! 

Neal  prosecutes  his  writ  of  error  in  this  court } 
and  assigns  for  error — 

1.  That  the  declaration  is  insufficient. 

2.  That  the  damages  assessed  by  the  jury,  Nand  for 
which  the  judgment  is  rendered,  is  excessive. 

The  court  have  said — 

«( Justice  has  been  done,  and  no  principle  violated; 
wherefore,  the  judgment  is  affirmed." 

It  is  not  proposed  to  re-examine  the  declaration. 
I  have  set  it  out  at  full  length  ;  if  it  be  good,  let  it 
stand  for«  precedent.  But  on  the  other  error,  it  is 
confidently  believed,  the  judgment  would  have  been 
reversed,  and  the  cause  remanded  for  a  new  trial,  in 
which  Mai  might  he  efiabled  to  shewy  he  did  not  oue  on€ 
cent  oj  tills  dematid. 

The  declaration  was  not  endorsed,  that  banknotes 
would  be  received  for  the  demand ;  and  the  judg- 


Digitized  by  VnOOQlC 


NOVEMBER^  I8S1.  103 

ment  u  for  lawful  money  of  the  U.  States;  and,  there-  Neal 
fore,  the  amount  of  verdict  and  judgment  oughtnot  to  p^^^,^^ 
iiave  exceeded  the  value  of  the  notes  on  the  Bank  of 1^ 


the  Commonwealth,  on  the  1st  day  of  May,  1825,  Petition  fori 
with  interest  up  to  the  13lh  March,  1826.  On  the  re-bcarinf. 
1st  May,  1825,  the  Bank  notes  were  worth  iust  fifty 
cents  per  dollar;  so  that  the  amount  of  the  plain- 
tifTs  damage  was  fifty  dollars  on  the  day  of  the 
breach  of  the  covenant,  on  which  the  interest  for  ten 
months,  (odd  days  cast  off,)  was  two  dollars  and  fif- 
ty cents  ;  and  the  plaintiff  was,  consequently,  en- 
titled to  recover  $52  50  cents,  exactly  half  the  sum 
which  was  in  fact  recovered. 

This  is  (he  manifest  error  complained  of — that 
the  damages  are  double,  Neal  appears  to  have  lost 
exactly  as  much  by  the  excessive  damages,  as  Dur- 
rett  would  have  lost  had  he  failed  to  recover  at  all, 
if  the  half,  erroneouslv  added^  be  equal  to  the  half 
that  might  have  been  legally  recovered. 

The  court  cannot  know  that  Durreft  did  cause 
his  execution  of  this  judgment  to  be  endorsed,  that 
« the  banknotes  would  be  received,  for  several  rea- 
sons. First,  because,  if  there  are  such  writings,  ex- 
cutions,  endorsements  and  sheriff's  returns  thereon, 
found  in  the  transcript,  they  are  no  part  of  the  rec- 
ord, and  cannot  be  noticed.  This  is  directly  prov- 
ed by  the  case  of  Shield's  heirs  against  Butts,  J.  J. 

Marshall's  Rep. ,  and  the  order  book,  page , 

in  which  th\s  court  were  so  clearly  of  opinion  that 
the  executions  and  other  such  proceedings,  subse- 
quent to  judgment,  were  no  part  of  the  record  of 
the  case  brought  up  here  by  a  writ  of  error  to  the 
judgment,  that  the  court  did  unanimously  condemn 
the  record  because  it  contained  the  exeaUions. 
That  record  was  made  by  the  same  clerk  who  made 
the  present  transcript.  It  would  be  hard  for  my 
dient  to  lose  his  cause  because  his  transcript  con- 
tains the  same  improper  matter  which  lost  the  same 
clerk  the  price  of  the  record  in  Shield's  case. 

Second.  The  record  required  by  the  writ  of  er- 
ror, does  not  extend  beyond  the  judgment ;  and  the 
court  has  no  assurance  that  the  record  is  complete 
farther  than  that — therefore,  the  court  does  not 
knov  but  the  executiood  and  returns,  found  in  tha 


Digitized  by  VjOOQ IC 


104  J.  J.  MARSHALL'S  REPORTS. 

Nkal  transcript,  were  al!  qiiaslied,  and  the  specie  collected; 

DuRfiETT.      ^'  *^  '»^y  y^^  remain  due. 

ZT^'  B"t  '  ^aj'e  not  how  this  may  be.     The  law  is, 

petition  lor  a  .1     ^  ^,  ,  ,  •     .  ..  •        . 

rc-heaniig.  ^"*^^  ^he  endorsement  on  the  execution  did  not  cure 
the  error  in  the  judgment.  If  I  recover  horned  cat- 
tle, wlien  I  ougiu  to  have  recovered  horses,  I  can- 
not cure  the  error  by  endorsing.  I  will  receive  the 
.  horses  on  the  execution.  If  I  recover  double  the 
Eum  I  am  entitled  to,  I  cannot  cure  the  error  by  say- 
ing on  my  execution,  I  will  receive  depreciated  bank 
notes,  or  one  half  the  sum. 

It  would  be  idle  to  reason  on  this  matter.  No 
law  is  plainer.  And  if  any  Jaw  be  obligatory,  this 
must  be;  and  to  disregard  it,  must  vioUUe  principle. 
And  courts  of  law  can  have  no  rules  to  administer 
justice  upon  but  rules  of  the  law.  When  cases  are  de- 
cided by  any  other  rule  than  the  law  of  the  land,  a 
greater  injustice  is  done  than  the  parties  to  the  con- 
troversy can  suffer.  The  principles  of  the  govern- 
ment are  violated,  and  injustice  is  done  the  consti- 
tion  of  the  republic  ;  and  the  adjudged  amount  is 
of  no  consequence.  But  suppose  we  confine  the 
matter  to  the  individual  case.  It  is  neither  just  or 
lawful  that  the  creditor  should  have  an  appreciation 
of  50  per  cent,  on  the  paper,  and  6  per  cent,  on  the 
amount. 

It  has  been  so  often  held,  and  in  such  solema 
terms,  by  this  cour^,  that  it  was  bound  to  take  judi- 
cial notice  of  the  deprec  iation  of  the  notes  on  the 
Bank  of  the  Commonwealth,  that  I  had  supposed  it 
was  settled  for  law*  ^ 

There  is  some  intimation  in  the  opinion  of  the 
court  on  the  petition  for  the  re-hearing  in  the 
case  of  Moore  and  Sharp,  that  it  couki  nQt  know 
exactly  the  depreciation  at  any  certain  time;  and 
something  was  said,  in  delivering  the  opinion  in  this 
case,  about  the  fraction  the  damaj?es  assessed  lacked 
of  the  full  amount  of  the  principal  and  interest. 

But,  to  use  the  language  of  the  court  in  the  above 
cited  opinion,  ^Mf  the  cuurt  know  anything  about 
Commonwealth's  pajjer.''  they  must  know,  that  in 
1825,  when  the  covenant  fell  due,  it  was  worth  but 
a  half  of  its  nominal  amount,  and  that  it  never  was. 
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af  anv  time  Wfore  this  fnd«r"nent  wa«  rendered,  ^^\^ 
irifhin  ten  i>er  cent,  of  its  nominal  valiie,  much  less  duurk-tt. 
within  onefiAh  of  one  per  rt.  of  its  nominal  amount. 


If  wre  know  anvthinsr^  we  know  that  the  people  of  R«»P»«w«' 
Kentuctv  never  connt  a  fif^h  of  one  per  cent,  offcur- 
rencv^  and  thni  in  siirh  casp«  a«  the  present,  nothing  is 
more  common  than  to  cast  off  the  odd  da)r8  and  cents. 

In  short,  the  court  know«  that  the  twcntv  one 
cents,  which  «he  ▼erdict  nn<^  infl«rmenl  in  this  case 
lack«  of  the  fnW  amount  of  the  Bank  papen  valued  as 
gold  and  silver,  with  the  interest  on  it,  was  not  the 
result  of  a  deduction  for  the  denreciation  of  the  pa- 
per, (one  Hfih  of  one  ver  cent,  f  f)  hut  was  the  con- 
sequence of  the  CTclnsion  of  the  few  odd  days  in 
March.  And  it  is  impossihle  for  us  to  wink  so  hard 
as  to  he  hlind  to  the  fact. 

It  can  never  he  believed  that  this  court  reversed 
the  six  cases  of  Moore  and  Sharp  bv  whirh  mv  client 
lost  about  <^100  and  costs,  because  the  Bank  paper 
^jvas  not  scaled,  wh^n  it  was  not  known  that  the  de- 
preciation exceeded  one  fifth  of  one  per  cent.,  or  tea 
cents  in  all  the  cases. 

■•  The  conrt  did  not  interfere  in  those  cases,  be- 
cause the  fudfifments  mav  have  been,  each  of  them, 
ten  cents  too  hieh,  and  it  cannot  be  necessary  to 
press  this  matter  in  this  point  of  view. 

If  1  know  anvtbinsT  about  this  ]indiciM  know- 
led  s^e,  1  must  know  botb  injustice  has  been  done 
and  principle  violated  in  this  case. 

RESPONSE. 

To  the  peiitUm  for  a  re-hearing,  Jjidjg^  Tfhderwood  delUh- 
ered  the  following  response  of  the  court : 

There  is  no  solid  ohjcction  to  the  declaration.     It  Noneewtity 
avers  that  the  obligation  was  unpaid  when  it  was  '>  *^*^'  "**°* 
assigned,  and  that  the  defendant  hnd  full    nowledi^  ^siJ™ro?wheu 
of  the  assignments  at  the  times  and  places  they  were  it  i»  averred 
respectively  made,  and  then,  in  apt  form,  assiirns  the  t^nt  ih**  oblir 
breach  in  failinir  to  pay  the  last  assignee,  who  .was  onpnid'at'ibo 
plaintiff.     There  is  no  necessity  to  aver  non-pavment  .  ime  of  a-- 
to  the  assigrnor,  when   it  is  averred  tbnt   the   oblicra-  *^^°'«^^J  ^ 
tion  was  unpaid  at  ttio  time  of  assignment,  and  that  ^  *^  ®  *«^* 

Vol.   Vll.  14 

Digitized  by  VnOOQlC 


106  J.  J.  MARSHALL'S  REPd^TS. 

NxAL  the  oblij^or,  mt  that  time,  knew  of  its  transfer.     He 

D  RKWTT      ^^"'^^  "^^»  thereafter,  make  payment  lawfully  to 

'■  the  assignor. 

Repome,  y^^  y^^^^  ^^jj  ^,^^j  ^^  would  take  judicial  notice 

at  that  lime  of  the  fttc't^  that  Commonwealth's  Bank  notes  were 
had  notice  of  not  equal  in  value  to  their  nominal  amount  in  specie, 
the  assign-  ^f^^  ^e  have  intimated  that  we  could  not  tell  the 
"*®'**  degree  of  depreciation  which  prevailed  at  different 

A'^pellate  times  and  planes,  and,  therefore,  we  were  disinclin- 
co^rf  wifl  fti-  ed  to  decioe,  especially  as  it  has  never  ^fore  been 
•dicially  take  necessarv,  that  we  would  not,  in  any  case,  take  no- 
fact  tLuom  ^'^  ^^  *^®  ^^^  ^^  depreciation.  It  might  iseem  that 
inonvreaKh  if  we  knew  Commonwealth's  Bank  paper  was  not 
1>ank  notes  equal  to  silver,  that  W6  might  likewise  knowjudi- 
are  not  eqaal  ©ially  that  a  paper  dollar  did  not  approximate  a 
Jh^irn'^Tmr-  6*1  veV  dollar  in  value  as^  nearras  a  given  point ;  for 
uai  amount;  instance,  that  a  paper  dollar  was  .not  worth  99| 
but  it  will  not  cents  in  silver.  There  would  be  grea^  difficulty  in 
ticMh  "rotr  ^^^^^^  a  rule;  for,  although  in  the  case 

-or  degree  of  put  we  might  feel  safe  }n  coming  to  the  conclusion 
depreciation!  that  a  pa])er  dollar  on  the  Bank  of  the  Common- 
wealth was  not  worth  99^  cents  in  silver,  yet  the 
tiontmit  fo"  *  difficulty  in  applying  a  rule  which  involves  the  rate 
common-  of  depreciation  is  such,  that  it  seems  to  us  no  rnle 
wealth^sbqnk  can  be  adopted  except  that  upon  which  we  have 
"^^^t  remier"  •^^''^^^f^*'®  acted,  to  Wit :  we  will  not  sustain  a  judg- 
ecMn  specie^'  o*®^^  upou  a  Contract  for  Commonwealth's  paper 
for  the  ftill  a-  rendered  for  specie  to  the  fuU  amount  of  the  con- 
TOount  of  tbe^  ^^^ct  and  interest  thereon.  But  when  the  iudgment, 
Tniereittbere-  ^^  ^'^  ^^^^  c^isey  does  not  come  up  to  the  full  amount, 
on  will  be  re-  we  will  not,  Without  proof,  pindertake  to  say  what  it 
versed :  But  if  shotild  be,  and  therefore  reverFe,"becau8e  of  the  im- 
be'^iu"?hr''"*  possibility  of  adopting  any  rule  of  certain  applica- 
least  dpfrree,  tion.  The  f^etitione**  a<iserts  that  the  paper  called 
lew  than  the   for  in  the  contract  was  worth  only  half  its  nominal 

fuiJ  amount  amount ;  this  may  be,  but  we  cannot  know  it  unless 
of  contract       i      i.   j  i  ^^  "^ 

and  interest    "C  had  proved  it. 

will  not' be  ^^  know  that  the  execntionff  and  endorsements 

reversed,  be.  thereon  do  not  sustain  or  furnish  grounds  to  reverse 

caaee  the  a  judgment.     But  in  this  case  the  plaintiff  in  error 

wi^/illn:!-  hasthoneht  proper  to  present  them  to  the  court. 

tier  thf  de-  ^^  were  not  bound  to  shut  our  eyes  against  their 

greea  of  do-  contents.     When  they  are  looked  into,  they  prove 

prcciation.  tj^^j  ^^  defaulting  debtor,  who  could  not  possibly  be 
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Injured   beyond  the  amount  of  the  interest,  has  ^^al 
thought  as  much,  if  not  more,  about  the  gratifica-  omRCT. 
lion  of  taxing  his  adversary  with  the  costs  of  the 


litigation  in  this  court  than  he  has  about  the  specific  Response. 
performance  of  his  contract  in  proper  time. 

Upon  the  whole,  we  think  the  judgment  roust  be 
affirmed,  with  costs ;  and,  therefore,  the  petition  for 
4  re-hearing  is  overruled. 
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CASES 

111  Tac 

COURT   OF    APPEAIilS 

AT 

THE  SPRING  TERM, 

183a. 


Present — George  Robebtson,  Chief  Justice^ 
Joseph  R.  Underwood,  and 
Samuel  S.  Nicholas,  JtuHces. 


£11x8  V8.   Gosney's  Heirs.  cvAxfEan. 

Appeal  from  the  Fayette  circuit ;  Thob.  M.  Hickxt,  Judge.    Case  24-. 
Set  off.     Damagea.     Practice. 

Chief  Justice  RoBK]^TfiOK,dph>eref}  the  opinion  o/  the  Cosrt—  April  3. 
Jadf^e  Nicholas  did  not  sit  xo  lhi»  case. 

This  case  was  once  before  in  this  courf, 
and  was  remanded  to  the  circuit  court  for  further 
proceedings  conformably  to  the  mandate.  See  IJ.  J. 
Marshal],  346. 

AAer  the  case  had  been  remanded,  the  circuit 
court  ascertained  that  estate  of  the  value  of  $688  78 

MoTS.-*Jiidge  Bnckner  hsTixig.  on  the  21flt  day  of  Decemher, 
1829,  rengaed,  Sannel  Smith  Nichoina  was  appoictcd,  on  iho  SSd 
Deimnber,  1891,  to  fiU  tbe  Tacaacy  tanndby  his  retignatiett. 
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GoSNEY't 
BKIUS. 


EiiTor  to  de- 
cree compen- 
satioD  for  the 
detention  of 
a  slave  after 
jodgoient  in 
detinue. 


Liability  of 
beira  limited 
by  the  ralae 
of  estate  de- 
scended, and 
not  chargea- 
ble with  inte- 
resi  on  that 
Talue. 


Criterion  of 
dam>i8:es  for 
breach  of 
warranty  of 
title  to  slave, 
the  sum  ^.aid 
and  lecal  in- 
terest from 
the  time  dePt 
ioharg^'d  with 
damages  for 
deteotioD. 


cents  had  come  to  the  appellees  as  the  heirs  of  EHza- 
beih  Gosney ;  and  having  further  ascertained  that 
the  use  of  the  slave  Tom^  iroin  the  date  of  the  judg- 
ment indetiuue>  (13th  iVlarch,  1818,)  was  worth  $60 
per  annum,  decreed  that  the  aggregate  value  of  such 
use  should  be  set  offagainst,  and  should  extinguish 
the  appellant^s  claim  to  damages  for  the  breach  of 
Mrs.  Gosney^s  warranty  of  title,  and  dissolved  the 
injunction  to  the  judgment  at  law.  The  appellant 
now  complains  that  this  latter  decree  is  erroneous,  to 
his  prejudice :  and,  in  our  opinion,  it  is  so. 

According  to  any  principle  of  law  or  equity,  or 
any  precedent  ever  recognized  by  this  court,  the  ap- 
pellees are  not  entitled  to  a  decree  for  compensation 
for  the  detention  of  the  slave  since  the  date  of  the 
judgment  in  detinue*  Besides,  if  they  elect  to 
take  the  assessed  value  of  the  slave,  (as  there  is 
scarcely  any  doubt  they  will,  and  as  they  are  per- 
mitted by  the  decree  to  do,)  surely  they  should  not 
also  be  allowed  for  his  hire  since  the  judgment.  The 
decree  is,  in  this  particular,  erroneous  ;  and  was  not 
consistent  with  the  mandate  froui  this  coort. 

The  liability  of  the  appellees  on  their  mother'^ 
warranty  islitnitedbythe  value  of  the  estate,  which, 
as  heirsi,  they  derived  from  her.  I'hey  are  not 
chargeable  with  iutere.st  on  that  value. 

The  appellant's  claim  to  damages,  when  ad|usted» 
as  again^  his  vendofi  according  to  right  and  justice, 
would  exceed  the  n^aiiiDtvp.  for  which  the  appellees 
can  be  held  responsible.  The  price  actually  paid  by 
him  for  Tom  wab  $413  33  cents,  compounded  of 
£100  paid  in  money,  and  $80  allowed  as  compensa* 
tion  tor  fifidiiigand  restoring,  him. 

There  w^is  not,  however,  a  total  failure  of  title. 
His  yendor  owned  »  iile  estate  in  the  sla.ve ;  and 
thai  fce,  (^  course  J  Enjoyed  toUfiotU  disturbance  or  tiabitity. 
But  as  the  jury,  in  the  action  ol  detinue»  valued  Tom 
at  $700  in  1818,  we  must  infer  that  he  was  worth 
more  then,  than  he  was  when  the  appellant  bought 
him.  We  are,  therefore,  inclined  to  think  that  the 
consideration,  to  wit,  $413  33  cents,  with  legal  inte« 
rest  thereon  from  the  8th  ot  May,  1815,  (from  which 
time  iuiis  W(»  .^lUMti^ed  with  damages  f^r  deteDtiop^^ 
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wonld  constitute  the  proper  measure  of  damajees  Slus 
against  the  vendor  on  her  warranty  of  title.     As  this  ^     ^'-, 
amount  would  exceed  $888  78  cents,  (the  value  of  HEiRg"  ' 

the  estate  for  which  the  appellees  may  be  held  iia ' 

ble,)  the  damages  which  he  has  a  right  to  set  off 
against  their  judgment  must  be  $688  78  cents. 

As  the  ap|iellees  elected,  bv  their  fieri  JodAaa^  to  Ir  plaintiff  in 
take  the  assessed  value  of  the  slave  Bnd  the  damages  ^J'*'","®  ®J®*^ 
allowed  for  his  detention,  and  as  there  is  no  proof  or  asfewed  vaj- 
even  any  intimation  that  the  appellant  ever  offered  aeoftlave 
or  was  willing  to  surrender  him  upon  any  terms  ^^^  Haiun^es 
whatever,  we  are  of  opinion  that,  in  equity,  he  defomfanr^t' 
should  be  now  deemed  the  owner,   and   that  the  to  be  coDsid- 
judgment  should  be  con8ide^ed  and  treated  as  a  sim-  erod  owr.er  of 
pie  judgment  for  the  value  and  the  damages  ;  and  *I,Y  me'nt  t^**^ 
that  now,  and  hereafter,  in  conseouence  of  the  de-  *{>£  freatld  as 
cree  to  be  entered  herein,  the  apjieilant  shall  not  be  a  judgtoent 
exonerated  by  surrendering  the  slave,  nor  the  appel-  ***'  mouey. 
lees  permitted  to  reclaim  him  should  they  wish  to 
do  so. 

Wherefore,  it  is  decreed  and  ordered  that  the  de-  Decree  of  set 
eree  of  the  circuit  court  be  reversed,  and  the  cause  off. 
remanded,  with  instructions  to  enter  adecree  setting 
off  $688  78  cents,  and  the  costs  of  this  suit  against 
the  judgment,  perpetuating  the  injunction  to  that  ex- 
tent, (granted  since  the  case  was  remanded,)  and  dis- 
solving it  as  to  the  residue  of  the  jmlgment  with 
damages,  allowing  the  appellees  the  right  to  have 
execution  for  the  sum  which  shall  remain  due  upon 
their  judgment  for  damages  and  costs. 

Costs  are  decreed  to  the  appellant  here  and  in 
the  circuit  court. 

Wicldiffe  and   WooUy  for  appellant;    Paym  and 
fSombs  for  appellees. 
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coTENANT.  Patteson  et  al.  vs.  Garret. 

Ca«k  25.  Appeal  from  thr  Rn«fe1  circnir ;  J.  L.  Bridges,  Judg6* 

Covenants,    Construction. 

i^ril  3.  Chief  Justice  Robertson*  delivered  the  opinion  of  the  Coart.<-* 

Juds:e  Nicholas  did  n-  t  sit. 

By  a  writing  dated  Sept.  14tb,  1825^ 
Jonathan  Patteson  and  George  Wagley  leased  to 
Tho.  I.  Garret,  for  the  term  of  two  years  to  commence 
the  first  oj  Mmember^  1825;  *Hhc  Greasy  Creek  Paper 
Mill  with  all  the  necefssary  apparatus  for  the  purpose 
of  carrying  on  hnsiness  of  paper  making  for  one 
vat>^^and  covenantee!  to  furnish  the  stock  and  materi- 
als necessary  for  ^'making paper ^^^  to  furnish  comfort- 
ahle  cabins  for  Garret's  ramily  and  negroes,  and  to 
keep  'Hhe  mill  and  apparatus  in  good  repair"  dur« 
ing  the  term,  in  consideration  of  a  covenant  by  Gar- 
ret, to  furnish  all  the  hands  <^*necessary  and  proper 
in  such  an  establishment,  or  any  other,  on  the  like 
€cale"  for  carrying  on,  with  pro[)er  facility,  the 
business  of  '^pafier  making,"  and  to  deliver  to  them 
^4wo  thirds  of  all  the  articles  manufactured"  in  the 
mill  during  the  term. 

By  a  supplemental  writing  dated  July  15th,  1827, 
(the  lessee  having,  in  the  mean  time,  been  in  thp  oc- 
cupancy of  the  mill  since  the  first  of  Nov.  1825,) 
the  parties  extended  the  term  for  five  years  beyond 
that  stipulated  in  the  orignal  article. 

On  the  article  thus  extended,  this  suit  was  brought, 
August  14th,  1829,  by  Gsurret  for  alleged  breaches 
of  their  covenant  by  Patteson  and  Wagley.  Thirty 
two  breaches  are  assigned  in  the  declaration,  all  of 
which  may  be  embraced  within  the  following  clas- 
ses:— 1st.  Such  as  allege  a  failure  to  furnish  all  the 
apparatus  necessary  for  making  paper.  2nd.  Such 
as  allege  a  failure  to  furnish  comfortable  cabins  and 
all  necessary  stock  and  materials.  3rd.  Such  as 
charge  a  failure  to  make  necessary  repairs. 

After  various  and  elaborate  pleading  in  matters  of 
law  and  of  fact,  issues  to  the  country  were  conclud- 
ed, and  a  verdict  and  judgment  were  thereupon  ren- 
dered in  favor  of  Garret  for  $200  in  damages,  to 
reverse  which  this  appeal  is  prosecuted. 
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Tfce  assignment  of  errors  complains:  1st,  that  the  Pattesoh 
deciaration  is  insufficient;  2nd.  that  the  circuit  couit       *'^^^'- 
erred   in  sustaining  demurrers  to  pleas  12  and  14,  Gab&et. 

M(l  Srd^  that  illegal  testimony  was  admitted  on  the 

trial. 

I  Only  two  specific  objections  to  the  declaration 
have  been  suggested,  and  it  is,  in  our  opinion,  good 
unless  these,  or  one  of  them,  be  fatal.  They  are, 
1st,  that,  according  to  a  proper  construction  of  the 
covenant,  (as  the  appellants  insist,)  t\iey  leased  only 
such  articles  of  necessary  apparatus  as  were  at  the 
mill  at  the  date  of  the  lease,  or  in  other  worcis,  such 
of  the  articles  then  there  as  should  be  necessary, 
and  the  declaration  charges,  as  a  breach  of  that 
stipitlalfon,  a  failure  to  procure  and  deliver  to  the 
appellee  apparatus  not  at  the  mill  at  the  date  of  the 
demise,  but  alieu;ed  to  be  necessary  for  making  paper. 

2nd.  that  the  declaration  assigns  as  a  breach  of  tlie 
covenant,  a  failure  to  furnish  some  apparatus  alleg- 
ed to  be  necessary  for  making  pasteboard  which,  ac- 
cording to  their  interpretation,  the  apjiellaots  say, 
they  never  covenanted  to  furnish. 

As  is  but  too  often  the  case  in  reducing  contracts 
to  a  written  form,  the  language  used  in  this  cove- 
nant, is  not  so  approiiriale,  precise,  or  intelligible, 
as  to  leave  no  room  lor  doubting  what  the  parties 
intended. 

Biit  the  covenant  examined   altogether,  imports,  CoTeoaot 
we  thinks  according  to  a  reasonable  and  consistent  x*!^*''^!!^', 
interpretation,  that  the  covefiantors  undertook   to  %iali  Df-ctfia- 
furnish,   with  the  mill,  all  apparatus  wAtVA  m^A/ Ae- rv  appam- 
come  necessary  for  manufacturing  pafjer  according  to  *|f"gn™|f ^"jj. 
the  ordinary  process  usually  adopted  by  conductors  ^let  m  are  u^ 
of  such  establishments,  and  that  all   such  apparatus,  aually  em 
whether  at  the  mill,  or  not,  at  the  dnte  of  the  con-  ij*^*^^,,*",!^* 
tract,  was  included  in  the  lease.     Having  rei)eated,  red'to"'"*'' 
according  to  its  letter  and   legal  effect,  so  much  of 
the  contract  as  can  bear  on  the  point  now  under  con- 
sideration,we  deem  it  superfluous  to  swell  this  opin- 
ion  by   an  analysis   of   the  considerations   which, 
in  our  opinion,  establish  the  construction    of  the 
stip«)Iation  to  lease  the  mill  and  all  '"necessary  appar- 
atus.'' \ 

Vol.  VII.  15  ^ 
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Patteson 

ET  AL. 
VS. 

Garkkt. 


Floa  that  a 
portion  of 
a  multitude 
of  articles 
were  deliyer- 
ed  HI  the  till  e 
and  place  hU 
were  to  "have 
be*.-D  deliv<"r- 
ed,  I  iota  good 
pleaofticord 
and   satisfac- 
tioo. 


This  construction  overrules  the  first  objection  to 
the  declaration.  The  second  is  equally  unsustaina- 
ble; 1st,  because  the  breaches  to  which  it  applies, 
do  not  charge  a  non-delivery  of  apparatus  necessary 
for  making  pasteboard  pierely,  but  only  a  non-de- 
livery of  apparatus  averred  to  be  necessary  for  mak- 
ing paper,  and  2nd.  because  pasteboard  is  paper  ac- 
cording to  the  popular  and  true  unqualified  import 
of  the  latter. 

Hence^  thous^h  the  declaration  contains  such  an 
unusual  number  of  breaches,  and  though  there  was 
a  demurrer  to  each  breach,  and  a  general  verdict  on 
the  whole  derlaration,  there  is  no  error  in  the  opin- 
ion of  the  circuit  court  on  the  demurrer  to  the  count 
nor  in  its  failure  to  arrest  the  judgment  on  the  ver- 
dict. 

II.  The  1 2th  plea  merely  averred  a  delivery  of 
such  apparatus  necessary  for  paper  making  as  was  at 
the  mill  at  the  date  of  the  lease.  The  construction 
which  we  have  given  to  the  covenant,  sustains  the 
judgment  of  the  circuit  court  on  the  demurrer  to 
that  plea.  The  14th  plea  avers,  that  the  ap[>ellee 
accepted  in  discharge  of  the  covenant  as  to  the  ap- 
paratus, such  articles  as  were  at  the  mill  at  the  date 
of  the  lease.  As  a  plea  of  accord  and  satisfaction, 
this  is  not  good.  A  delivery,  at  the  time,. and  place 
■stipulated,  (as  averred  in  this  case,)  of/  a  part  of  a 
muhitude  of  thmgs  covenanted  to  be  delivered,  can- 
not be  well  pleaded  as  an  accord  and  satisfaction  of 
the  entire  covefiant,  and  the  receiving  of  part  of  the 
stipulated  artit^les  cannot  be  deemed,  per  *c,  a  waiver 
of  a  right  to  such  as  were  never  ofiered.  Conse- 
quently, there  is  no  error  in  the  judgment  on  the 
demurrer  to  the  14th  plea. 

III.  On  the  trial  the  ap|)ellee  proved,  that  a  rol- 
ler, not  furnished  by  the  ap[)ellants,was  necessary  for 
making  pasteboard,  and  that  it  was  not  only  custom- 
ary to  make   pasteboard  at  paper    mills,  but  that  a 

frrent  loss  in  the  material  would  inevitably  result 
rom  a  failure  to  make  pasteboard  in  a  paper  manu- 
factory. The  appellants  objected  to  this  testimony 
as  iiu'ompetent,  but  their  objection  was  overruled; 
and  this  presents  the  last  objection  to  the  judgment. 
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As  ^^paper^^  includes  all  the  various  qualties  of  the  Arnold 
article  thus  denouiinated,  and  as  pasteboard  is  paiier  xrundie 

of  a  coarse  and  inferior  quality,  the   covenantors IJ 

were  bound  to  furnish   the  apparatus  necessary  for  Pnrol  teeti- 
making  pasteboard,  especially  as  the  parol  testimo-  "^^♦^^"i'V 
ny  proved  that  it  had  been  the  custom  of  paper  uiak-  fortiiy  the 
ers  to  manufacture  pasteboard  at  their  paijer  uiills,  constraction 
and  that  the   manufacturer   of  paper   would  sustain  °^|*^°* «'>"** 
a  material  loss  by  failing  to  make  the  one  with  the  , he  covenant 
other.      This  testimony  did  not  enlarge,  or  contra-  no-  bein^ 
diet  the  covenant,  and    was,   therefore,  admissible,  contiadicted. 
Besides,  it  would  have  been  admissible  to  aid  in,  or 
fortify  the  construction  of  the  covenant,  because  it 
proved,  what  the  custom  was,  and  consequently  ten- 
ded to  shew  what  the  parties  meant  by  the  compre- 
hensive terms,  ^^paper  mUV^  and  ^^paper  making  Intsi- 

Wherefore,  the  judgment  of  the  circuit  court  is 

.ffirmed 
Mills  and  Brown  for  appellant ;  Otcsky  for  appellee. 


Arnold  vs.  Trundle.  Ir.ToZ'' 

Error  to  ttie  Boone  Circuit;  Brown,  Judge.  Caie  26. 

Pleading.     C<m8idtration,     Practice, 
Judge  UwDERWooD,  delivered  the  opinion  of  the  Court,  April  3. 

Trundle  sued  Arnold  by  petition  and 
sut^imons,  upon  a  note  under  seal,  for  $200.  On  the 
calling  of  the  cause  for  trial,  the  plaintiff  in  error 
filed  two  pleas  to  the  consideration  of  the  note,  and 
likewise  offered  to  file  a  plea  to  the  following  effect:- 
*^that  the|said  Trundle  nis  said  action  ought  not  to 
have  against  him,  &c.  because  be  says  that  the  said 
Trundle,  the  plaintiff,  obtained  said  note  from  him, 
said  defendant,  by  fraud  covin  and  misrepresenta- 
tion in  this,  that  said  plaintiff  before,  and  at  the 
time  of  the  execution  and  delivery  of  said  note  to 
him  by  the  defendant,  had  in  his  possession  a  note 
for  the  sum  of  $200,  before  that  time  executed  and 
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Arnold  delivered  by  said  defendant  to  N.  G.  Brown,  and 
Tk  -NLf  I  ^^^^^  plaintiff,  so  having  said  note  in  his  possession, 
^  ^  '  faKely  and  I'laudulently  tohi  said  defendant  that  said 
note,  hist  above  mentioned,  belonged  to  said  plain- 
tiff, and  had  been  transferred  to  him  by  said  Brown, 
and  that  said  Brown  wished  said  defendant  to  exe- 
cute afid  deliver  said  defendant's  own  note  to  said 
plaintiff  for  said  $200,  in  lien  of  said  note,  which 
he,  said  Brown,  had  transferred  to  said  plaintiff,  and 
said  defendant  believing  said  false  and  fraudulent 
statements  of  said  plaintiff,  and  that  he  was  the 
owner  of  said  note,  executed,  as  aforesaid,  to  said 
Brown,  did  then  and  there  execute  and  deliver  to 
said  plaintiff  said  defendant's  own  note  for  said  $200, 
in  lieu  of  sai<l  note,  which  he  had  before  that  time 
executed  to  said  Brown,  which  was  the  sole  consid- 
eration of  said  note,  mentioned  in  Siud  plamttff 's 
said  petition,  and  said  defendant,  in  fact,  says  that 
said  note,  which  said  defendant  had  executed  to 
said  Brown  did  not  then,  or  at  any  time  before  or 
since,  belong  to  the  said  plaintiff,  and  that  said 
Brown  did  not  then,  or  at  any  time  before  or 
V  since,  wish   said  defendant  to  execute  and  deliver 

said  defendant's  own  note  to  said  plaintiff  for  said 
$200,  in  lieu  of  said  note  before  executed  to  said 
Brown,  but  said  defendant  in  fact  says  that  said  last 
mentioned  note  was  always  the  pro{)erty  of  said 
Brown,  and  said  defendant  has  actually  paid  and  sat- 
isfied said  Brown  the  amount  of  said  last  mentioned 
note  long  before  the  commencement  of  said  plain- 
tiff's said  action,  and  said  defendant  is  ready  to  ver- 
ify this  plea — wherelore  he  prays  judgment,"  &c. 

Tiie  circuit  com  t  refused  to  permit  the  foregoing 
plea  to  be  tiled  and  the  defendant  exce^ited.  The  de- 
fendant (now  plaintiff)  then  made  an  unsuccessful 
motion  tor   the  continuance;  after   which  he  with- 

Kadefentlant  ^^^^  ^^^  ^^^**  ^^^  ^^^^^  ^^  **'^   consideration,  and 
withdraw  liis  judgment  was  entered  in   favor  of  tlie  plaintiff  in 
pleas,  there-  ihe  circuit  court, 
fosal  of  the  -^^      ,  ,  •  .  -     . 

circuit  court        Whetlier  the  court  erred  in  refusing  to  i)ermit  the 

toconiinae     above  mentioned  plea  to  be  tiled  is  the  only  qustion 

norbeV'^iI!*^^  worthy  of  our  consideration.     Whether  the  Circuit 

tidercKl  bv'     Court  did  or  did  not  err  in  refusing  to  continue  the 

the  appellate  cause  cannot  be  enquired  into;  because  the  defendant 
conrt* 
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voliinturily  witiulrew  his  pleas;  and  in  consequence  Arnold 
thereof  the  cause  comes  up,  with  the  exception  of  ^      ^^'     ^ 
the  plea  above,  as  though  no  plea  had  been  filed  or 
defence  made.     A  defendant   has  oo  right  to  a  con- 
tiiniance  where  he  fails  to  plead,  or,   having  plead 
voluntarily  withdraws  his  pleas,  unless  the  objett  in 
moving  for  a  continuance  is  to  enable  him  to  plead 
and  to  make  out  his  defence  in  pro|ier  sha|)e.     The  Modem  prAc- 
continuance  was  not  asked  for  any  such  purpose.      tire  looks  to 

It  is  not  distinctly  averred  in  the  plea  aforesaid,  thH  snbMancc 
that  the  note  upon  which  suit  has  been  instituted,  is  rathcrthnn  to 
the  identical  note  executed  by  the  plaintiff  in  error  it^  tec  imicnl 
in  consequence  of  the  fraudulent  representations  of  precinon. 
the  defendant  in  error,  in  lieu  of  the  note  previously 
executed  and  delivered  to  Brown.-    But  we  think, 
from  tlie  tenor  of  the  whole  plea,  it  is  sufficiently 
apparent  that   the  note  sued  on  is  the  same  which 
was  procured  by  the  fraudulent    misreprasentations- 
of  the  defendant  in  error.     As  the  liberality  of  mod- 
ern pleading  looks  to  the  substance  of  things  more 
than  to  technical  precision,  we  shall  regard  the  plea 
as  averring  that  the  note  sued  on  is  the  same  which 
was  obtained   from  the  plaintiff  in   error  by   the 
fraudulent   misreprefcijtations   of  the  defendant  in 
error  as  therein  set  forlli.    Uiider  this  view,  we  think 
the  plea  contains  a  good  defence  to  the  action. 

One  of  the  defences  to  actions  on  contracts  under 
seal  stated  by  Chitty,  in  his  analytical  tables,  is  that 
''the  deed  was  obtained  by  fraud."  I.  Chitty,  462, 
The  facts  averred  in  the  plea  show  a  clear  case 
of  fraud.  The gronnd  upon  which  the  circuit  court 
rejected  the  plea,  we  suppose,  was,  that  it  was  not  ver- 
ified by  the  oath  of  the  plaintiff  in  error.  A  plea  fm- 

According  to  the    principles  of  the  common  law,  P*^«ching  the 
the  defendant,   in   an  action   founded  upon  a  deed,  ^f  „  note  ^p" 
was  estopped  to  deny  that  it  was  executed  upon  suf-  deed  sued  up- 
ficient  consideration.     Tiie  delil)erate  solemnity  of  ^"™"'*  *^° 
the  act  was   conclusive  evidence  of  a  sufficient  con-  oath ^a  plea 
sideration.    Powell  on  Contracts,  332 — 340.     l>y  an  admUiing  a 
act   of  assembly,  passed  in    1801,  1  Dig.    257,* de-  v«li(l  conaid- 
fendants  were  authorized  by  special  plea  to  go  in-  !!"i"!!!/f/f'r" 
to  or  impeach   the  consideration  of  sealed  mstru-  of  obligeo 
ments  in  the  same  manner  as  if  the  writing  had  not  hnd  been  true 
been   sealed.     Bv  an  act  of  1815    1  Dig.  265  sj^e-  I^^J^  ^''^i^^^jj^ 
cial  pleas,  impeacliing  the  consideration  of  written  obligation  lo 
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Arnold         instruments  according  to  the  provisions  of  the  act 
_      '**  of  1801,  were  to  be  supported  by  atfidavii  of  their 

BuafPLE.  truth.  Were  it  conceded  that  i\\e  plea  in  question 
have  hern  was  Simply  a  plea  impeaching  the  consideration  of 
procnml  the  note  sued  oij,  then  it  wouht  he  clear  that  the 
by  fal"«^"cp-'  circuit  court  acted  correctly  in  rejecting  It,  or  re- 
resentation?.  fusing  to  let  the  plaJntifT  in  error  file  it,  because  it 
needs  no  ver-  ^^g  ^qj  verified  by  affidavit.  But  we  apprehend 
oa^h^of  !he  ^^^^  *^^  plea  does  more  than  go  into  or  impeach  the 
party  urder  consideration  of  the  note  sued  on,  as  provided  for 
th'  statutes  by  the  act  of  1801.  Taking  its  averments  to  be 
1*815^^1  loi  true,  it  admits  a  valid  consideration,  provided  the 
^57 1 1'63.  '^  representations  of  the  defendant  in  error,  upon  the 

faith  of  which  the  note  was  executed,  had  not  been 

false. 

'  The  merit  of  the  defence,  as  exhibited  in  the 
j)lca,  turns  upon  the  fraudulent  misrepresentations  of 
the  defentlant  in  errror — and  the  note  and  cause  of 
action  arc  defeated  by  the  fraud,  which  is  the  issu- 
able matter  alleged,  and  not  by  any  failure  of  con- 
sideration, or  any  want  of  consideration,  had  the 
facts  existed  as  represented.  The  plea,  therefore, 
as  it  impeaches  the  note  for  fraud  in  its  procurement, 
is  an  available  defence  upon  the  principles  of  the 
common  law,  as  much  so  as  if  it  had  ailedged  that 
tlie  note  had  been  palmed  on  the  plaintiff  in  error 
(he  being  blind  and  unable  to  read  it)  as  a  note  for 
two  dollars. 

The  execution  of  the  note  was  not  denied  by  the 
l)lea.  On  the  contrary,  it  was  admitted.  The  case 
of  Burton  &  Jarman  vs.  Emerine,  I.  Lilt.  409,  shews 
that  a  plea  averring  that  the  note  sued  on  was  given 
upon  a  gaming  consideration  need  not  be  verified  by 
the  affidavit  of  the  defendant,  notwithstanding  the 
provisions  of  the  aforesaid  acts  of  1801  and  1815. 
The  present  is  a  clearer  case  in  favor  of  the  admis- 
sibility of  the  plea  unsopported  by  the  oath  of  the 
party  pleading  it.  See  also  the  case  of  Chambers 
vs.  Simpson's  Admx.  L  Mon.  113. 

The  judmont  of  the  circuit  court  is  reversed, 
with  coats,  and  the  cause  remanded  for  proceedings 
not  inconsistent  with  this  opinion. 

Marshall^  for  plaintiff;  Denny^  for  defendant. 
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Lessee  of  Speed  &c.  vs.  Brooks,      ejectmnt.  7jmii9 

^  111  676 

Error  to  the  Buliiit  Circuit;  P.  I.  Booker,  Judge.  q^^  ^7, 

Etndenee. 
Jadge  Underwood,  delivered  Ibe  Opinion  of  the  Court.        April  3. 
Improper  evidence  was  permitted  to 
go  before  the  jury  on  the  trial  of  this  cause.     The  Evidence  of 
defendant  in  error,  who  was  defendant  in  the   cir-  talneli 'fro^ 
cuit   court,  read   in  evidence  a  grant  to  Benjamin  shose  ihrough 
Wyncoop  covering  the  land  in   controversy.     To  whom  title  is 
connect  himself  with  the  grant,  he  read  a  deed  from  b^^evi^ed  ^'^ 
Joseph  Wyncoop  and  undertook  to  prove  that  said  not  admissi- 
Joscph  was  the  heir  at  law  to  said  Benjamin.      I'he  bie. 
deed  executed  by  Joseph  Wyncoop  purports  to  con- 
vey the  land  to  J  F.  Moore  and  Joseph  Brooks.  Jones 
was  the  witness  introduced  to  prove  the  heirship  of 
Joseph  Wyncoop.     All  the  information  he  had  upon 
the  subject   was  derived   from    Moore,  J.  Brooks, 
and  J.  Wyncoop,  and  this  information  did  not  ex- 
tend so  far  as  to  enter  into  the  pedigree  of  Jos.  Wyn- 
coop.    He   neither  knew  personally  or  by  reputa- 
tion the  degree  of  relationship   subsisting   between 
Benjamin  and  Josph   Wyncoop.     All  that    he  de- 
tailed in  evidence  was,  that  Joseph   was  called  the 
heir  of  Benjamin  by  Moore  and  Brooks,  and  they 
derived  their  knowledge  from  Joseph  himself.  This 
will  not  do — first:  because  it  is  mere  heresay,  com- 
ing from  interested  parties,  who  thereby  undertake 
to  support  their  own  title;  and,  secondly,  it  is  an 
attempt  to  prove  matter  of  law  instead  of  fact. 

The  defendant  read  as  evidence  a  deed  bearing 
dale  on  the  19th  Feb.,  1800,  executed  by  Geo. 
Slaughter,  by  his  attorney  in  fact,  A.  Breckenridge, 
to  Jos.  Brooks.  No  power  was  shown  authorizing 
Breckenrid$;eto  make  the  deed  for  Slaughter.  But 
on  the  28lh  of  May,  1817,  Slaughter,  in  projier  per- 
son, acknowleilged  the  execution  and  delivery  of  the 
deed  before  the  clerk  of  the  county  of  Bourbon, 
who  certified  the  same,  and  on  the  3d  day  of  June 
following,  it  was  admitted  to  recordin  the  county  of 
Bullitt,  where  the  land  lay.  The  plaintiff  objected 
to  reading  the  deed  as  evidence,  because  Breckcn- 
ridge^s  authority  was  not  proven  and  because  Slaugh- 
ter bad  not  acknowledged  the  deed  in   proper  per- 
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Lessee  or  son  within  eis^ht   months  from  its  date.     The  court 

''^'^vs.  overruled  the  ohjections,  and  permitted  the  deed  to 

Brooks.  be  read  as  the  deed  of   Slaughter   from  the  date  of 


his  acknowledgment  before  the  clerk  of  Bourbon, 
no"  enrol lec^  To  this  opinion  of  the  circuit  court,  an  ^exc^ption 
within  eight  was  filed,  and  its  correctness  ie  questioned  here, 
months  roiii  Xhc  opinion  of  the  circnit  court  on  this  point 
it's'-io^^compe  ^^""ot  be  sustained,  unless  the  deed  ran  l>e  regarded 
tent  I  vidcnce  as  having  l)een  leg<dly  enrolled  by  the  clerk  of  Bul- 
unh-sMtsext-  IJit,  for  there  was  no  proof  of  the  execution  of  the 
pro*v°ed!*Dceti  *'^^*  ^>'  Slaughter,  other  than  the  certificate  of  the 
execMted  in  clerk  of  Bourhou.  The  acknowledgment  l>efore 
1800  hv  agent  the  clerk  of  Bourbon  ^hows  an  attempt  to  give  va- 
rinc!  mlaV-^  Hdity  to  the  <leed  as  executed  by  Breckenridge  the 
IcnowleJjres'^"  attorney  in  fact.  The  certificate  states  that  Slaugh- 
tbe  feed  ai  ter  ''acknowledged  and  delivered  the  deed  from  him 
d"  Tb  r^  ^^  ^  Breckenridge,  hisattorney  in  fact,  for  that  ptir- 
theclerk.  P^^®  ^^  Joseph  Brooks  as  and  for  the  act  and  deed  of 
This  ac-  him  the  said  Slaughter."     Now  whether  this  be  re- 

kno  viedg.  garded  as  an  attempt  to  confirm  what  Breckenridge 
have  ^lation  "*^'  <'^"®  ("I  which  light  we  view  it)  or  as  an  ac- 
tothe  >rii;in«  kuowlcdgment  of  the  hand  and  seal  subscribed  to 
nl  execution  the  deed  as  the  act  of  Slangliter,  it  equally  follows 
and  cannot  ^^^^  ^^^  acknowledgment  is  evidence  of  the  delivery 
operate  as  a  of  the  deed,  which  is  always  presumed  to  have 
new  deliiery  been  made  on  the  day  of  its  date,  unless  the  contrary 
cnt^on'of  the  ^eproven.  See  McConnellw.  Brown  &c.  Select  Cases 
deed.  ^^  &  ^^^'     It   must,  therefore,    be  taken,  that  the 

deed  in  this  case  was  delivered  in  ?1800,  as  there  is 
no  proof  to  the  contrary  The  case  cited  is  a  clear 
^  authority  shewing  that  the  idea  of  a  new  or  second 
delivery  of  the  deed  by  the  acknowledgment  in 
1817  cannot  be  tolerated.  If  the  acknowledgment 
in  1817  had  any  effect,  it  was  to  make  the  deed  then 
acknowledged  good  and  operative  from  its  date. 
This  being  the  case,  as  it  was  not  enrolled  within 
eight  months  from  its  delivery  it  could  not  be  read 
without  proof  of  its  execution.  The  certificates  of 
clerks  under  such  circumstances  prove  nothing,  as 
is  clear  from  many  adjuflged  cases.  See  Morgan 
vs.  Bealle,  I.  Marshall,  310;  Anderson  vs.  Turner,  II 
Litt  237;  Wirdock  vs.  Hardy,  IV.  Lilt.  292.  I'he 
result  is,  that  the  court  erred  in  admitting  the  deed 
from  Slaughter  to  be  read  as  evidence  as  an  enrolled 
deed. 
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We  perceive  no  errors  in  the  opinions  etpressed  BmADt«T 
by  the  circuit  court  in  the  instructions,  unless  it  be  q^^^^^j^ 
a  failure  to  define,  with  sufficient  clearness,    what  Hsias. 
aoiounted  to  a  vacation,  or  abandonment  of  pos»  ^  • 

session. 

But  for  the  errors  pointed  out,  the  judgment  must 
be  reversed  with  costs,  and  the  cause  remanded  for 
a  new  trials  not  inconsistent  with  this  opinion. 


Bradley  vs.  Catlet  s  Heirs.  CHAnsaaT. 

Error  to  the  Caldwell  Circait  ;  SHACKLaroKp,  Joflgs.         Case  28. 
Decree^  opening  of.     AbmU  defrndomis.     Amoer.      xpril  4. 
Chief  Justice  Robbrstoh,  ddtvere't  the  Opinion  of  the  Coart. 
John  Bra.dlet  filed  a  bill  in  chance* 
ry  ai^ainst  the  wKIow  and  unknown  heirs  of  Hanson 
Catlet,  deceased,  and  against  John  Sf>inks,  executor 
of  James  Spinks,  decM.  for  a  specific  execution  of  a 
covenant   for  the   conveyance   of  some  town  lots, 
executed  by  Catlet  to  James  Spinks.,  and  assigned  to 
the  complainant  by  John  Spinks  in  pursuance  to  an 
authority  in  the  will  of  James  Spinks. 

Upon  a  certificate  of  publication,   (by  an   sdttor,) 
against  all  the  persons  prayed  to  be  made  defend- 
ants,   the   circuit  court  decreed  that  all   of  them 
shoidd  convey  to  Bradley  with  i^eneral  warranty  of      « 
title  by  Spinks  and  Catlef 's  heirs. 

At  the  term  next  sncceedinsf  that  at  which  the 
decree  had  been  rendered  the  circui*  court,  on  the  mo- 
tion of  counsel  for  Catlet'^  heirs  and  on  the  affi<lavit 
of  Chittenden  Lyon,  stating  their  several  names 
and  alleging  that  they  were  all  nonresidents  and 
that  all  of  them,  except  a  female  married  to  one 
Hepburn,  were  infants,  the  decree  was  opened,  and 
the  answer  of  the  infant  heirs  of  Catlet  was  filed  by 
C.  Lvon,  their  sruardian  ad  Itiem:— to  all  which 
Bradley  excepte<l. 

The  answer   required    proof  of  the    pavment  of 
the  consic^e  ation,  and  none  having  bean  furnished, 
Yok.   VII.  16 
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Baadlbit       the  bill  was  dismissed  absolutely  on  hearing  at  the 
Catlkt's       ^^^^  succeeding  that  at  which  the  answer  had  been 

__      qp^  reverse  this  last  decree  this  writ  of  error  is 
prosecuted, 
decree^h*"'         However  unjust  or  erroneous  the  first  decree  may 
been  rendered  have  been  it  was  irregularly  opened.     As  the  inter- 
againtt  ab-     est   of  the  widow  and  heirs  of  Catlet  was  derived 
•ont  defend-    qi  ^|jg  same  time  and   from  the  same  source  the 
thedeoree'on  ^^^^^i*^^   against  them  18  joint,  and  should  not    be 
tbeanflt'ersof  reversed  or  enquired  into  by  any  direct  proceeding, 
P^^  of  **>«      unless  all  who  are  thus  jointly  concerned  and  were 
being  filed  is  nonressi^^ents  be  made  parties  to  the  new  proceeding, 
error.        '      [See    Dunlop's   heirs   rs,    McIJvey,  et  aly   Sd   Lit. 
Reports,  J272.]     Wherefore,   as  neither  Mrs.  Catlet 
nor  Mrs.  Hepburn  nor  her  husband  answered  the 
bill,  the  first  decree  was  improvidentiv  ojiened. 
If  each  individual  who  may  be  affected  Ly  a  joint 
decree  should  be  permitted,  for  himself  alone,  by 
a  separate  proceeding,  to  open  the  decree,  or  if  any 
one  should  be  allowed  to  ofien  it  as  to  all,  confusion 
and  injustice  could  not   be  avoided.      The  decree 
should  not  have  been  set  aside  in  this  case  without 
the  answers  of  Mrs.  Catlet  and  Hepburn  and  wife. 
Bradley  had  a  right  to  the  benefit  of  their  answers. 
Spinks  was  improperly  made  a  party  in  the  first 
instance — and  as  he  held  no  interest  whatever  in  the 
lots,  and  is  not   therefore  affected   by  the  decree 
against  the  other  parties  to  it,   we  suppose  he  was 
4      not  an  indispensable   party  to   the  proceeding  for 
opening  it  so  far  as  they  are  concerned.     He  might 
refuse  to   unite  with  them,  and,  as  he  and  they  are 
not  associated  in  interest  or   in  any  other  way,  by 
their  own  act  or  by  the  operation   of  law,  neither 
should  be  made  to  suffer  loss  or  inconvenience  in 
consequence  of  the  act  or  omisasion  of  the  other — 
for  opening  the  decree  he   may  be  considered  one 
party,  and  they  may  be  deemed  a  distinct  party. 

But  the  counsel  for  the  defendants  has  argued 
that  the  first  decree  is  erroneous;  and  that,  there- 
fore, the  plaintiff  has  not  been  injured  by  the  open- 
ing of  it,  and  should  not  now  be  suffered  to  take 
advantage  of  any  irregularity  in  opening  it.  We 
think  differently.     Were  it  conceded  that  the  ori- 
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ginal  decree  was  even  void  the  plaintiff  may  com*  Watsrs' 

?lain  that  the  circuit  court  erroneously  set  U  aside.       H^iAt. 
'he  last  decree  hars  his  asserted  equity.     The  first,  Brown!" 
if  it  had  been   void,  or  had  been  merely  avoided,  — —  — — 
would  have  left  him  free  to  prosecute  his  claim  in  a 
new  suit  and  pro|)er  manner.     Perhaps  he  may  have 
a  perfect  equity — perhaps  he  n\ay  be  able  to  establisli 
U — and  perhaps  he  failed  to  do  so  in  this  case  only 
because  he  deemed  the  proceeding  (as  it  was)  irreg- 
ular and  therefoi*e  resolved  to  be  passive. 

Wherefore  the  last  decree  is  reversed,  and  all  or- 
ders made  since  the  date  of  the  original  decree  are 
set  aside. 

CriUendenj  for  plaintiff;  Monroe^  for  defendants. 


Chakcsbt 
€a8e  29 


Waters'  heirs  vs.  Brown. 

Appeal  from  the  Washington  Circuit;  P.  J.  BoosEft,  Judge. 

Specific  execution. 

Chief  Juftice  Robbrtson  dalivered  the  opinion  of  the  court.—- 

Judge  Nicholas  dui  not  sit  in  this  case.  April  5; 

t  This  writ  of  error  is  prosecuted  to 

reverse  a  decree  dismissing  a  bill  in  chancery,  filed 
by  Philemon  Waters   against  William  Brown    for 
a  specific  execution  of   the  following    agreements 
in  writing,     ''  First,    a  contract,    dated  January 
S6th,  1823,  stipulating  that  three  actions  of  eject- 
ment then  pending,  for  the  benefit  of  Brown  against 
persons  who  held  under  Waters  as  purchasers,  should 
l^e  dismissed  at  the  costs  of  Waters,  excepting  the 
cost  of   the  last  continuance — ^that  Brown  should 
hold  all  the  land  covered  by  his  patent,  courses  and 
distances,  except  so  much  thereof  as  two  of  the  de* 
fendants  in  the  ejectiaents  had  purchased  fronv  Wa- 
ters, and   that  the  land  so  purchased,  ami  also  so 
much  as  should  be  included  between  lines  run  accor- 
ding to  marked  corners  clamed  by  Brown,  and  lines 
run  according  to  the  courses  and  distances  of  his  patent 
shoold  b8  equally  divided  between  the  contracting 
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Watcri        parties.     Second,  a  contract  dated  the  same  day- 
*"**•§.  awkward,  loose  and  ambiguous  in  its  phraseology 

Brow>.  asto  be  Bcarceiv  intelligible,  and,  at    best,  of  very 

— —  doubtful  import  and  effect,  but  which,  after  careful 

examination,  we  are  inclined  to  construe,  as  the  par- 
liesi  thems»elv€^s  seemed  to  have  interpreted  it,  to  be, 
not  a  substitute,  but  merely  a  supplement  to  the 
first  agreement — and  meaning,  that  Brown  agreed 
to  exchange  his  interest,  according  to  the  first 
agreement,  in  the  land  held  by  the  vendees  of  Wa- 
ters for  a  designated  tract,  ^^to  the  East,"  claimed 
by  Waters — that  the  parties  should  convey  to  each 
other,  by  deeds  with  warrnty  and  personal  security, 
and  that  he  whose  tract  should  be  estimated  as  the 
more  vafuable,  by  persons  to  be  selected  as  valuers, 
should  pay  to  the  other  the  difference  in  money. 

The  bill  alleges  thai  the  two  last   mentioned 
tracts  had  been   valued   by  persons  selected  by  the 

Earties — that  the  tract  to  be  conveyed  by  Waters 
ad  been  valued  at  $2  50cts.  an  acre  more  than  that 
which  Brown  was  to  convey — that  Waters  had  of- 
fered to  execute  the  agreements  on  his  part — but 
that  Brown  had  refused. 

Brown  in  his  answer,  admits  the  material  allega- 
tions of  the  bill,  and  consents  to  a  specific  execution 
80  far  08  mmy  be  consistent  teith  equity  J   but   denies  that 

^^f.n«  ,.?Y«   Waters  has  any  title  to  the  land  which  he  agreed  to 
oution  of  an  .  /  ,  .  ••t*.-  /••• 

agrepmpnt      couvey  in  exchange  and  reqtiires  an  exhibition  ot  his 

denied,  the     title.  Waters  having  died  the  suit  was  revived  by  his 

and  proof.        "^*'^®- 

not  rendering  We  are  inclined  to  think  that  the  last  agreement 
-the  rights  of   cannot  be  specifically  enforced  consistently  with  the 

•lear  alidade-  ©s^aWished  rules  of  equity  nor  without  great  danger 

anite.  of  injustice — l^t.    Because  the  bills   and   answers^ 

exhibits  and  proofs  leave  this  branch  of  the  case  in 
confusion  and  doubt  respe4*ting  the  precise  under* 

,  .      siandinir  and  rights  of  the  parties. 
If  COJD  plain'  on  r 

ant  prtijiig  2nd.  Because,  though  called  on  to  shew  title, 
•pecific  exe-  the  plaintiffs  failed  to  exhibit  any  document  or  proof 
rreemem"to  whatever  of  title  to  the  land  which  their  ancestor 
•zcha^^t  ^  covenanted  to  convey,  and  there  is  not  even  anv  al- 
latiri,  ffiil  to  legation  that  he  had  any  title.  i*he  nature  of  hk 
theTa**d  he"  *^'*""^  Or  whether  or  not'he  had  any  title,  cannot  b% 
oontra°oted*to  presumed  to  be  within  the  knowledge  of  Br«wa% 
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*  But  we  can  perceive  no  reason  for  withholding  a  hwJ "*' 
specific  execution  of  the  first  agreement.      To  that,  ti. 

Brown  has  not  objected  and  seems  to  have  no  siiffi-  Brown. 

cient  excuse  for  resistiiiff  such  a  decree.     Ihe  suits  ZZZIT'^uZ' 
i_     1  1  !•       •  1  ««r  II        •  1    L  convey,  tne 

tiail  been  dismisseil,  and  Waters  had  paid  the  costs  court  will  not 
which  he  had  covenanted  to  pay.  compel  de- 

■^  '  feodantto 

We  are  of  opinion   that  so  much   of  the  bill  as  perform. 
■ought  a  specific  execution   of  the  last  agreement  Complainant 
shouki  lie  dismissed  witiiout  prejudice  to  any  legal  f^^^^  jjjj" 
right;  but  that  a  decree  should  be  rendered  for  en- stialationiy 
forcing  the  first  contract  and  quieting  the  conflicting  ipfcific  exe> 
claims   thereby    compromised: — Consequent Jy   the  5"**^  *°" 
circuit   court  erred  in  dismissing  the  bill  and  re-  gainst  Men- 
fusing  relief  to  any  ex{ent.  daAt. 

By  rendering  such  a  decree  as  we  have  suggested 
the  parties  would  be  left,  as  they  should  be,  to  their 
legal  rights  and  remedies  concerning  the  last  agree- 
ment— which  would  not  be,  in  any  manner,  affected 
by  a  specific  enforcement  of  the  first  contract. 

Whether  Brown's  occupancy  of  the  land  which 
Waters  covenanted  to  convey  to  him,  should  be 
deemed  the  possession  of  Waters  since  the  date  of 
the  last  agreement  or  of  the  valuation,  or  whether 
it  should  be  considered  since,  as  it  was  before  that 
time,  adverse  to  Waters,  we  are  not  permitted  now 
to  decide,  and  dhall  not  therefore  intimate. 

Decree  reversed  and  cause  remanded  with  instruc-  Hecree.  ipe- 
tions  to  decree  a  specific  execution  of  the  first  agree-  ^}^^  execu- 
mcnt  of  compromise — and  to  dismiss  the  bill  without  bniVilmiiiea 
prejudice  so  far  as  it  sought  a  specific  execution  of  without  preju 
the  last  contract.  «^>c»  to  legral 

ns:ht8  of  the 

Cunningham  and  JUe£imrv,  for  appellants;  Chaptze^  partict  ai  to 
for  appeUee.  ^^''^^^' 
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Arbitration.  Frost  &c.  VS.  Smith's  Heirs. 

#a»e  29.       ,        Appeal  from  the  Jessaminr.  circuit ;  W.  L.  Kkllt,  Judge. 

ArbitratUm.     Award.     Common  lane.     Statute. 
^lilS.  Judge  UisDERWooD  delivered  the  o'^iuiun  of  (be  court. 

George  S.  Smith,  in  his  life  time,  in- 
stituted a  suit  in  chancery  against  Siuieoii  Frost  and 
others,  to  settle  a  controversy  growing  out  of  an  in- 
terference between  John  Moseley's  entry  for  20,000 
acres,  and  Blackford's  preemption  claim  of  1,000 
acres. 

This  suit  was  finally  disposed  of  by  this  court. 
See  the  decision  in  I  Bibb,  ^75,  where  the  nature  of 
the  claims  of  ttie  several  parties  are  fully  set  forth. 

Thereafter,  tlie  heirs  of  Smith,  recognising  the 
right  of  Frost,  &c.  to  500  acres  of  Blackfordls  pre- 
emption uuiter  the  decision  of  this  court,  filed  their 
bill  for  the  purpose  of  having  a  partition  of  the  pre- 
emption between  them  and  Frost  and  those  claiming 
finder  him. 

In  1829,  Mason  Singleton  instituted  an  action  of 
•jectment  against  Thomas  S.  Smith.  The  declara- 
tion contains  two  counts,  the  demise  in  one  of  which 
is  laid  in  the  names  of  John  Craig,  son  of  Toliver, 
John  H.  Craig,  and  Lewis  Craig,  J.  S. ;  the  other 
being  in  the  name  of  Mason  Singleton. 

Pending  these  suits,  on  the  16th  of  March,  1830, 
the  heirs  of  George  S,  Smith,  of  the  one  part,  and 
Martha  Froit,  heir  of  Simeon  Frost,  John  Frost, 
Stephen  Frost,  Richard  Wood,  Mason  Singleton, 
John  Lancaster,  Robison  Wells,  and  Susannah 
Hughes,  for  herseh  and  the  heirs  of  Joseph  Hughes, 
decea^^ed,  of  the  other  part,  entered  into  articles  of 
agreement,  in  which  it  is  aipulated  that  the  under- 
signed parties,  who  are  interested  in  the  result  of  said 
suits,  being  desirous  ot  finally  and  speedily  settling 
all  matters  of  difierence  arising  in  said  suits,  and  all 
other  controversies  relative  to  said  land,  have  agreed 
and  do  hereby  agree,  that  all  disputes  between  them 
arising  out  of  said  suits,  or  that  now  exist  between 
them  relative  to  the  land  which  they  respectively 
olaim  under  the  titles  of  Joseph  Blackford's  preemp- 
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tion  and  John  Moseley^s  tOfiOO  acre«  afore«iid  (all  Frost 
the  parties  claiming  under   both  and  each  of  said         vt. 
claijns,)  and  all  questions  relative  to  improvements  ^"^",'^5 
or  rents  on  the  land  in  controversy,  shall  be  referred  - 

and  siibmitted  to  the  award  and  final  decision  of 
John  Parker,  &c.  or  a  majority  of  them,  as  arlnira- 
tors;  and  tiie  parties  do  agree,  and  hereby  oblige 
themselves,  their  heirs,  &c.  to  have  an  order  of  re- 
ference made  at  the  next  term  of  the  Jessamine  cir- 
cuit  court,  pursuant  to  this  agreement."  The  arti- 
ticles  contain  the  following  provisions  : 

^^  The  parties  finally  agree,  that  the  awani  and 
decision  01  the  arbitrators  aforesaid,  when  made  out 
and  returned  to  the  Jessamine  circuit  court,  shall  be 
entered  as  the  final  decree  and  judgment  thereof  in 
the  several  suits  before  named,  and  shall  settle  for-  , 

ever  all  disputes  between  the  parties  relative  to  said 
land.  And  it  is  positively  agreed,  th^t  neither  par- 
ty, or  any  one  of  the  undersigned  who  is  interested 
therein,  shall  be  at  liberty  to  ap[>eal  or  to  prosecute 
any  other  suit  for  any  matter  that  may  be  settled  by 
said  arbitrators,  as  it  is  clearly  understood,  that  this 
arbitration  is  to  settle  finally  and  forever  all  contro- 
versies between  the  parties  about  said  land.  And, 
ID  order  to  make  the  same  final  and  binding,  each 
and  every  party  and  person  interested  who  signs  this 
agreement,  hereby  releases,  relinquishes,  and  conveys 
to  the  party  or  person  who  may  be  entitled  thereto  un- 
der and  by  virtue  of  the  award  of  said  arbitratorS| 
all  and  whatsoever  land  may  be  decreed  to  be  convey- 
ed by  them  respectively  to  any  other  of  the  parties." 

The  Jessamine  circuit  court  made  an  order  to  the 
following  efiect : 

^<  It  is  ordered,  that  ail  the  matters  of  difference 
between  the  parties  be  referred  to  John  Parker,  &c. 
or  a  majority  of  them,  who,  in  settling  the  contro- 
versies between  the  parties,  are  to  take  into  conside- 
ration all  matters  of  controversy,  either  in  law  or 
equity,  that  either  party  may  think  he  has  a  right  te 
urge,  without  re^rdtoany  form,  and  whose  award, 
when  returned,  snail  be  made  the  judgment  of  the 
court." 

At  the  July  term,  18S0,  the  arbitrators  returned 
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their  award,  which,  notwithstanding  the  objectioas 
of  the  present  appellants,  was  made  the  judgment  o{ 
the  court  at  the  next  ensuing  October  term. 

However  clesirous  we  may  be  to  enforce  the  de« 
cisions  of  arbitrators,  because  they  are  the  judges  se- 
Ie<'ted  by  the  parties,  yet>  in  this  case,  we  cannot 
sustain  the  judgment  of  the  court  rendered  on  the 
award. 

1  here  are  two  modes  of  settling  controversies  by 
arbitration  ;  the  one  is  according  to  the  rule.^  of  the 
oommon  law,  and  the  other  according  to  the  ]>rovi- 
sionsof  our  statutes.  This  arbitration  couimenced 
in  articles  of  agreement,  which  present  the  features 
of  a  common  law  submission.  But  in  the  articles 
there  is  a  stipulation  binding  the  parties  to  make 
their  submission  a  rule  of  court — thus  demonstrating 
an  intention  to  make  the  arbitration  sUUtUory. 

The  order  of  court  is  sufficiently  broad   to  em- 
brace every  description  of  controversy  existing  be- 
tween the  parties,  whether  in  suit  or  not.     'I  he  hm- 
'all   matters  of  difference,"  embrace! 


misMioii  to  «ta- 

tuiory    "rbn-  guage  USed, 

traiio  bty^^Mi  gyjjry  thing.  Still,  we  apprehend,  it  must  be  con- 
fennccV'  V^t  fined  to  the  matters  of  difference  exhibited  in  the  suit 
the  court  will  in  chancery  and  the  action  of  ejectment  then  pend- 
qonfine  the  j^g^  ^j^^  ijiiij  ^|,^  arbitrators  could  not,  under  sutk 
tho'raatteTsof  *^  ft^'***''*'  Mibuiission  in  a  statutory  arbitration,  un- 
diff  rence  in-  dertake  to  settle  all  the  disputes,  of  whatever  nature, 
▼oiveil  in  the  existing  l^etween  the  parties  relying  upon  the  power  of 
•ouTarexhi-  *'*^  court  to  enforce  the  award  by  its  judgment.  Such 
bited  bj  the  a  course  would  He  directly  against  the  authority  of  the 
record  and  cases  of  F»t2«/erald,  &c.  vs.  Fitzgerald /&c.  Hardin^ 
Pj'-^d'^^fP"./  288,and  Kmerson  m.  Hotchenon,  II  Bibb,  465.  The 
rion.^  K  moll  doctrine  of  these  cases  is,  that  the  record  or  pleadings 
it  intended  to  of  the  parties,  previous  to  the  submission,  must  shew 
lie  pmbrnced,  ^y^^  niatters  to  he  determined  by  the  arbitrators. 
m*kr'.ita"e  This  conforms  to  our  views  of  the  requirements  of 
meiit  in  wri-  our  Statute,  I  Dig.  90^  li  is  our  opinion,  therefore, 
ting  ^ettinfc  ^]^^^  ^he  submission  did  not  embrace  anv  thing  more 
ten^'of  diff«  than  the  suit  in  chancery  instituted  by  Smith's  heirs 
ence  aot  la  V8.  Frost.  &c.  and  the  ejectment  instituted  by  Single- 
ton. If  the  partieh,  by  their  articles,  designed  t« 
embrace  other  matters,  it  was  their  duty,  in  mailing 
the  submission  a  rule  of  court,  to  file  a  statement  in 


«ait. 
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writfn^,  shewinflp  the  nature  of  any  controversy  not  Fbobt 
in  suit,  and  then,  by  the  terms  of  sufMoission,  em-  gj^^,.^?, 
brace  it      A<  this  was  not  done,  no  judgment  of  the       H£ms. 

court  could  le^Mly  be  rendered  upon  any  avvaid  — — 

toti'^hinv  such  mutter  \ni\  so  far  as  the  award  of 
the  arbitrators  operates  upon  matters  not  embraced 
by  the  suits  aforesaid,  the  parties  must  be  left  to 
their  common  law  remedies,  if  a-iiy  they  have,  view- 
ing the  prooeediu^  as  a  common  law  arbitration. 

It  was  altogether  impro|)er  in  the  court  to  render  ^rror  to  rea- 
jud^ment  upon  so  mu'-h  of  the  award  as  directed  <*'«•  judgment 
Martha  Frost  to  restore  the  possession  of  land  which  ^a°"  ^to.ich- 
she  had  recovered  in  an  action  of  ejectment  a^aiiLst  ^ne:  matters 
Smithes  heirs.    Ihis  matter  was  not  embraced  by  the  *^^^  wtniuth© 
submission  viewing  it  as  a  statutory  arbitration;  and  '"**'»"**®'"* 
whether  the  award  on  this  subject  is  worth  any  thing 
upon  common  law  principles,  taking  the  articles  as 
evidence  of  the  extent  of  the  submission,  we  shall 
not  novv  decide.    This  suit  is,  however,  not  express- 
ly named  in  the  articles. 

The  award  and  judgment  of  the  court  of>erate  up-  Etroneous 
on  the  rights  of  the  heirs  of  Jotteph  Highes,  deceas-  5**  '«*"^®' 
cd,  requiring  them  to  release  lands  which  hatl  fjceu  "Jjn'  rt™Rr-i  a£ 
conveyed  to  their  ancestor.     This  is  i-learly  erroue*  fecting  the 
ous..    It  does  not  apj>ear  whether  the  heirs  of  Joseph  r**^*^*"  ^\  "^" 
Hughes  were  under  age  or  that  they  were  represent-  th"y  Were*^" 
ed  in  the  submission  by  their  guardian.     It  may  be  piop»  rly  rep- 
inferred  that  ihey  were   infants,    from  the   circum-  r^^'nt^d  in 
fitahce  that  Susunnah  Hughes  undertakes,  in  the  arti-  Si^"n***accnrd^ 
cle  of  agreement,  to  act  for  them  ;  but  were  that  the  {..?  to  ^t^itute 
case,  there  is  no  evidence  that  she  had  authority  as  i"f)7,  i  Dig. 
guardian  to  submit  their  rl^iins  to  arbitration  ac-  ^^' 
cording  to  the  statute  of  1797,  I  Dij^  89.     We  think 
the  record  should  furiu^h  some  evidence  of  the  au- 
thority  to  submit   the  controversy   to  arbitration, 
hefore  the    rights  of    infants   are  affected   by    the 
award.     We  look  upon  the  judgment  against  the 
heirs  of  Hughes,  therefore,  as  altogether  unwarrant- 
ed. 

The  arbitrators  refused  to  decide  upon  the  count  WbennrUdei 
IB  the  ejectment  case  instituted  by  Sinoleton,  in  ^"g'{o^«„bn,it 
'which  the  demise  was  laitl  in  the  names  of  the  their  oDtro- 
Craigs^  iieeause,  as  they  say,  the  Grains  were  no  vers,  to  «r- 
pariifts  to  the  written  agreement  authorizing  the  ar-  yi^j^'of^o'ouft, 
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Frost.         .  bitration.     Upon  the   count  on    Singleton^s  demise 

Smith's         ^**®y  found  thai  he  had  no.  title,  and  therefore  caine 

Heias.      to  the  conclusion  thnt  there   coidd  be  no  recovery 

— — — hy  the  plaintiff  in  this  suit.     Here  we-think  the  ar- 

*"bitri^oi*i^*^'  bitrators  ran  into  another  error  by  regarding  the  ar- 
receive   their  tit  les>  oi'  a«rreeuient  as  governing  and  controlling  their 
autburity        profeeiiings.     Regarding  the  submission  as  totally 
^"^rfrom^lhe  ^^*^*"*"  ^'**^  ^^^^  applicable  to  arbitrations  at  coin- 
articlet;         ^>>^"  '^^7  A'ld  looking  to  the  articles  of  agreement  at 
aiidshoiiid      conferring  their  authority,  tlie  opinion  expressed  by 
decide  111  e-  i\^^  arbitrators  as  to  a  want  of  power  to  make  an  a- 
ch^tbc^who^  ^**''^  which  would  bind  the  Cruigs,   was  correct. 
»:i»e,   tboui;h  But  we  regard  ttie  authority  of  the  arbitrators  as  de- 
thedcniiie  to  rived  from  liie  rule  of  court,  making  it  a  statutory 
Tn^he'^niinie  8ui^fni«^«on>  SO  far  as  the  suit  in  chancery  and  the  ac- 
of  letH)rs  wt  o  tion  of  ejectment,  instituted  by  Singleton,  were  con- 
did   not  sign  cerned.      Power  wa^,  therefore,  confei  red  to  decide 
tt*ntl^'*^*^"      the  controversy  upon  both  counts  of  the  declaration, 
and  the  arbitriitors  should  have  done  so.     It  does 
frequently  happen  that  an  individual  who  uses  the 
names  of  others  In  prosecuting  suits,  should  be  pro* 
tected  in  such  use  of  other's  names.     Whether  Sin* 
cleton  had  such  a  right  to  uVe  the   names  of  the 
Craigs,  the  arbitrators  seem    not  to  have  enqnired, 
but  dis<nii&.«ed  the  subject  ujion  the  ground  thai  the 
Craigs  had  not  signed  the  arbitration  articles.     We 
think  the   arbitrators  should  have  investigated  the 
whole  merits  of  the  action  of  ejectment  upon  the 
saute  points  and  to  the  full  extent  that  the   circuit 
court  would  have  done  it,  had  the  cause  been  con- 
ducted to  a  trial  without  a  submission.      It  is  very 
clear  that  the  nominal  plaintiff  might  have  succeeded 
upon  the  demise  in  the  name  of  the  Craigs  by  prov- 
ing title  in  them,  had    the  trial  taken  place'  in   the 
circuit  court.     By  the  subnns^ion,  under  the  order 
of  court,  the  whole  cat<e,  as   depending  upon  both 
demises  in  the  declaration,  was  pro|>erly  placed  be« 
fore  the  arbitrators  for  adjudication,  and  their  fail- 
ure to  dispose  of  the  case  upon  eac  h  demise  was  a 
failure  to  decide  the  entire   controversy  submitted 
ms  embraced  by  the  action  of  ejectment,  which  is  in* 
divisible,  and,  therefore,  the  court  should  have  le- 
fused  to  give  a  judgment   upon  the  award.     The 
judgment,  as  rendered  by  tiie  court,  manifests  the 
Impropriety  of  the  failure,  on  the  pari  of  the  arbiire- 
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tors,  to  dispose  of  the  demise  in  the  names  of  the  ^^ou't 
Craigs.     The  ciefendaiU  is  to  go  hence  withutit  day.  ^' 

He  had  no  right   to  escape  the  action  of  John  Doe  /-■• 

upon  the  delni^e  of  the  Grains,  both   in  the   circuit 
court  and  tiefore  the  arbitrators,  as  he  has  done. 

We  are  of  opinion,  upon  the  whole  case,  that  the 
arbitrators  and  the  court  have  erroneously  under- 
taken to  bind  the  heirs  of  Hughes  ;  that  they  have 
erroneously  omitted  to  dispose  of  the  demise  in  the 
names  of  the  Craigs^  and  thut  they  have  aUo  erred 
in  adjudu-aiinj;  upon  matters  not  embraced  by  the 
tubmission. 

Wherefore,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cau«e  remanded,  with  directions;  to 
enter  no  jiidgnient  upon  tiie  award.  The  appellant^ 
must  recover  their  costs, 

Crittenden  and  Owsley  for  ap()ellants ;  Ihnny  ai^d 
Hoggin  for  api^ellees. 


Routt  VS.  Feemster.  ©oyekaht- 

Error  to  the  Bourbcm  Circuit ;  French,  Jacfg«.  Qf^^  8q 

SiatvU.   Unlawful  gaming,     Proseculing  attorney.     Gov- 
emor.  Prerogative.  Remission  of  fine  and  forjeitures. 

Jodge  Nicholas  delivered  the  opinion  of  Ihe  Court.  April  4. 

Routt  was  convicted  under  an  indict- 
ment for  permitting  unlawful  gauging  in  his  house, 
and  sentenced  to  pay  a  fine  of  $250.  Afterwards, 
on  the  day  of  his  conviction,  Feeuister,  as  com* 
monwealth's  attorney,  gave  him  a  receipt  for  tiie 
amount  of  the  fine,  but  without,  in  fa<  t,  r<^ceiving 
any  |>art  of  the  money,  and  took  from  Routt  a  cove- 
nant, with  surety,  to  pay  him  $250,  for  the  use  of 
the  commonwealth,  provided  the  governor  did  not, 
by  a  named  day,  remit  the  fine.  The  governor  af- 
terwards remitted  the  whole  of  it  except  %2Q. 
JPeemster  then  brought  this  suit  upon  the  covenant 
tfigaiost  Routt.     The  ease  w^as  submitted  ta  the  de* 
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Routt  termination  of  the  circuit  court  without   the  inter- 

im.-J"' „-      vention  of  a  jurv,  and  the  sum  of  $62  50  cents   ad- 

,  judged  to  reeiUHter. 

T.  e  act  t»f  The  act  of  1823  under  which  Routt  was  prosecut- 
18^3  to  sup  ed^sayg^  that  any  prosecuting  attorney  who  shall 
pzessunlawjtil  prQ<e<  nte  any  person  to  conviction  under  it,  shall 
fhe"'attorn<>  ^^  entitled  to  twenty  five  jjer  cent  of  the  amount  of 
prosi^utitig  such  fine  a^  shall  be  collected.  lu  rendering  judg- 
any  one  tp  aienX  in  favor  of  t'eemister,  for  one  fourth  of  the 
25"7p  cent.  ^'*^"  ^^  presume  the  circuit  court  construed  this 
on  ^h(>5uro  ad  to  vest  the  prosecuting  attorney  with  the  abso- 
collected,  ot  lute  right  to  that  portion  of  it  and  for  that  much 
ciV  re  i""*It^  of  it,  as  curtailing  the  gubernatorial  power  of  rc- 
rvAi  in  tbe  mission. 

at'omiy,  no  We  can  see  no  room  for  any  such  construction, 
fi!ie  'Teparote  '^^^  ^^^  S*^®^  ^^®  prosecuting  attorney  one  fourth 
from  thntot  o(  the  money  when  collected,  but  vests  him  with  no 
the  cominon.  interest  in  the  fine,   or  sentence,  separate  and  dis* 

Tbroi^tJl^^her  ^*"^'  ^''^■"  ****'  ^^  ^^^  commonwealth,  that  would 
coDBtitution-  screen  his  share  from  the  effect  of  any  legal  opera- 
al  power  to  tion  which  should,  before  collection,  abrogate  the 
remit.  whole,  or  a  part  of  it.    It  wouhl  require  language  of 

the  strongest  and  most  ^explicit  character  to  author- 
ize a  presumption,  that  the   le;»islature  intended  to 
confer  any  such  right.    We«could  never  presume  an 
intention   to   control  the  governor's   constitutional 
power  to  remit  fines  and   forfeitures.     If  he  can,  in 
this  way,  be  restrained  in  the  exercise   of  his  power 
to  remit,  for  the  fourth   of  a  fine,  so  can  he  be  for 
Treason    ex-  ^''^  *"^''^'  ^^  ***®  whole.     This  part   of  his  prero^- 
cepted,  tbe     ^^^^  cannot  l)e  curtailed.    With  the  exception  of  the 
power  i.f  the  case  of  treason,  his  power  to  remit  fines  'and   forfei- 
rt^mk"fin  "^^^  tui'cs,  grant  reprieves  and  pardons,  is   unliipited,  il- 
and  forfei       Hmitable  and  uncontrolable.     It  has  no  bounds,  but 
tur(>8,  icrant    his  own  discretion.    It  is  no  doubt  politic  and  prop- 
repripvefl  and  g,,  f^j.  ^jj^  legislature  to  incite  prosecuting  attorneys 
Jimited,iiiiin.  **""  mformers  by   givmg  them  a  portion   of  fines 
itahleanhin   when  collected;  but  in  so  doing,  the  citizen  cannot 
controluble."  be   debarred   of  his    right    of  appeal   to  executive 
clemency.     If,  therefore,  Feems^ter's  recovery  is  to 
be  graduated  by  the  amount  of  the  fine  not  remitietl, 
itshoidd  have  been  for  the   fourth   of  $20,  instead 
of  the  fourth  of  the  whole  $250 

He  wa*  entitled  to  recover  nothing.     The  cove- 
nant on  which  he  sues  is  illegal  and  void. 
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We  are  not  called  on  in  this  case  to  decicle,whetli-  MAftmALi^'i 
cr  a  cotntnon wealtirs  attorney  has  a  right  to  coUecl         ^^^^' 
and  receive  the  fines  due  the  state  in  money  ;fo  ,  '-on-  Cox. 

ci'lin^  that  power,  no  just  infieretice  i»  thence  deduci-  ■ 

Me,  that  he  can  coinninte   them  for    any  thinjr  else,  T}!^  ^p  '^^ 
b  it  <Tiouey      The    act,    hefore    referred  to,   directs  |„^,t  „ J, y'^^'p^', 
t')Jit  any  person  convicted  under  it,   shall    \ye  iinpri-  sot  convicted 
so.tcil  in  jail  fintil  the  fine  is  paid.     Can    it    he   per- ""^l**' » V^'**' 
iiitiUmI  thutiheproseruiincp  attorney  shall  thi:s  inter-  S*„^ 'j^i,"',^ni^^ 
vene  h  substitution    of  his  own  liability  to  the  slate  thr»  fine  i» 
in  iiHii  of  that   of  the  person   convicted?-  Or,  that  P'**^* 
hi'  o'la  thus  interpose  nnd  frustrate  the  execution  of  p    ^      .. 
the>cn{en»e   of  the  law?     Instant   payment    of  the  attorney  hai 
fitie,  or  immediate  imprisonment  in  jail,  as  a  part  of  ny  right  to 
the  penalty  held  forth  by  the  law  in  terrorem  against  fA\®/-"^  i?"^"" 
those  who  violate   it.     It   was  a  manifest  hreach  of  ,^.»n,4ilitr 
official  duty  on  the  part   of  Feeinster  to   undertake  for  the  con- 
to  give  ease  and  favor  to  Routt  after  his  conviction,  summation  of 
by  indidffence  as  to  time   of  payment,  either   with,  ^Q^gjJ^JJJ'j/^'j^ 
or  without  security.     The  law  gives  no  day,  alto-ws  en  by  iiim 
no  respite,  but  requires  immediate  payment,  or  im-  f"»™  the  pcr- 
prisonment.     'I*he  covenant  sued    on   having  been  ed"  ii^ voId*^*"a 
given  for  ease  and  favor,  obtained  in  breach  of  offi-  bn-ach  of  Ms 
Gial  diitv  on  the  part  of  the  covenantee,  the  law  con-  official  duty, 
demns  it  as  null  and  void.  T.tZZZl 

The  judgment  is  reversed,  and  cause  remanded  to  on  it. 
circuit  court  for  juds^ment  to  be  there  entered  in  fav- 
or of  Routt,  the  plaintiff  in  error,who  must  recover 
costs  in  both  courts. 

£rot«nfor  plaintifP. 


Marshall's  Administrator  vs.  Cox.     covenakt 

Error  to  tbe  Montgomery  Circuit;  S.  W.  Robeins,  Judg^e.       ^         ^. 
Ahsolvie  bill  of  sale.     Mortgage. 
Jiidg«  Nicholas,  tielivcre'i  the  opinion  of  the  court.  Anril  4 

Cox  conveye^l  to  Marshall  two  slaves 
by  absolute  bill  of  sale,  and  after  the  death  of  the  jr  a  bill  of 
latter,  filed   this  bill    against  the  administrator   of  snle  absolute 
Marshall,   alleffing  that  the    bill  of   sale  was  in-  «"  »V  ^^^^. 

'  *     r  I  *  *  pRTol  proof  ot 

intended  to  ojierate  only  as  a  mortgajre  to  secure  ^n  ngm  nic?>t 
certain  debts  and  liabilities  from  Coj  to  Marshall,  of  thcpnrticf, 
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IfrsEi  The  aHministrator  denies  the  allegations  of  the  bill. 

ta^  "^  ^^  ^^  "**^  alleged  or  proved  that  the  l»ill  of  sale  was 
White's         made  absolnle  on  its  face  thronah  fraud  or  oiistake. 

Adm'r.  'J  lie  circnit  court,  on  pMpol  proof  of  tlie  under'- 
not  H  'ii.iTteii  «i'"^t^ii»fi  '^'hI  apreeiient  of  thr  |.*M"ie-,  treated  the 
to  proxe  it  hill  of  saie  as  a  mortgage,  anil  derreed  a  surrender  of 
con(ii?ioir«l ;    ii,e  slaves  to  Cox. 

unloM  it  h-dve         «,.  i   *    i  vi  •      -i  •       •    i 

betn  pro-  1  he  Case  tones  conipietrly  within  the  principle 

cTirrd  to  be     settled  in  ThonipiFon  vs.  Patton,  V  Litt.  14, 
ff^ain// or  lli»'       The  decree  is,  therefore^  reversed,  the  caiiJ^e  re- 
tnke^*  maaded  to  the  circuit  court,  the  bill  to  be  there  dis- 

missed at  the  complainant's  <  osts  The  pUiiiiliff  in  er- 
.    ror  to  recover  his  costs  in  this  court. 
•4.  Davii  for  plaintiff. 


OiSANCERi:. 

Oase  32:.' 


Hykes  and   Wife  vs.  White's  Adm>. 

Error  to  the  Jefferson  Circuit;  Fihtlx:,  Judge. 

Dower,     Slaves, 

Chief  Justice  Robbrtson,  delivered  the  opinion  of  the  Court. 

The  only  question  presented  in  thic 
case  is,  whether  slaves  possessed  in  right  of  dower 
by  a  /eme,  at  the  time  of  her  marriage,  survive  to 
her  or  constitute  (during  her  life,  ^ind  after  the  death 
of  the  husband,  whom  she  married  whilst  she  held 
them  as  dower  in  a  former  husband's  estate,)  a  fund 
for  payment  of  his  debts,  and  for  distribution  among 
his  heirs. 

The  question  has   been   expressly  decided  by  this 
Slnvoiheld  in  court  in  the  case  of  Hawkins  vs,  Craig  and  wife,  \J 

ftbsoMoirVn  ^^®"-  ^^^  f"  ^^^^  ^'"^  ^^^  ^^"''^  decided  that  the 
tho  hu  i)nnd  wife's  estate  in  slaves,  held  as  dower  from  a  former 
by  second  husband,  at  the  titne  of  her  marri*affe  with  a  suc- 
irarriacp  dur-  ceciliuff  huf^baud,  vests  altsolulelv  in  the  latter  durinff 

in«r coverture.  .,...,.  i     •       ^l  *     .      /.  i  .    .    * 

and  ifhe  dio,  their  joiiU  livos,  and,  m  the  event  of  her  survivmg 

wifo-livinp,  him,  sToes,  during  her  life,  to  his  personal  represen- 

thry  are  n«.  (^tive. 

BPt-^  in  thr  «       .        ■  .                ...                    1.               -,    m    • 

h  nd«  of  \  i^  But  m  this  case  the  circuit   court  disregarded  tht 

oxpcnforor  authoritv  of  that    decision,    and    derided    that   the 

"b r?'"**^*'*"  dower  which  the  wife  held  in  slavev  of  her  first  kjjS^ 
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liand  ifirvived  to   her  after   her  second  husband's  Htku 
death  ;  and  the  counsel  for  the  defendant  in   error      ^  Wifx 
insists  that  the  opinion  in  ^''Hawkins  vs.  Craig et  ur."  WniTc^t 
is  ohviout^ly  erroneous  ;  the  itnputed  error  residting       Ai>m'&. 
chiefly,  as  he  argues,  from  a  ini^squoliition  and  inis-  "" 
conception,  hv  Uie  court,  of  the  34th  section  of  an 
act  of  1798,  II  Digest,  1156. 

So  much  of  that  section  as  can  apply  to  this  ca«e,  Stntutei  I7^f, 
is  in  the  following  words — *'  And  where  any  feme  sole  ^  i7!>6^*co*' 
is  or  shall  he  po.^sessed  of  any  slave  or  shives,  as  o/* Jtru  d.  'ihe " 
her  own  proper  slave  or  slaves^  the  same  shall  accrue  to  words  ««h8  of 
and  be  ahsolutely  vested  in  the  husband  o{  such  feme  h"<>«'n  P»*<^P- 
when  she  shall  many."  dave?"  V/. 

The  quotation  of  that  section   by   this  court,  in  a  posse  si. >n, 
Hawkins   vs.  Craig,  omitted  the  words,  '^asoflur  »«« jt^^  >« 

f  f  ««         1  •     -      t  •  CO.  trudift- 

ow.i  proper  slaoe  or  »toC5,"  and   we  admit  that  these  Unction  to  a 
words  are  iinportant.     But  thovigh  they  do   not  ap-  fiduciary  poi- 
pear  in  the  qtiotation  mtde  in  VI  Mon.  their  preter-  •«•**•"• 
mission  was,  doubtless,  the  result  of  inadvertence  in 
the  tr. inscription  or  printing,  and  not   of  ignorance 
of  their  existence.     We  will  not  presume  that  they 
were  not  seen  and  duly  considered  by   the  court  in 
its  deliberation  in   the  case  of  Hawkins  vs,   Craig. 
And  if  the  question  now  raised  had  never  been  set- 
tled, we  should  be  inclined  to  decide  it  as  our  pre- 
deoeasors  did,  *'  as  of  her  own  prosier  slave  or  slaves" 
imports,  when  rightly  understood,  a  pa.'ise^sion  sua 
jure  as  contradistinguished  from  a  trust  or  possession 
en  autre  droit. 

The  absolute  rii^ht  of  the  wife  to  slaves  in  posses-  T***  abiolot© 
tioii  for  a  term  of  years  (five,  ten  or  twenty,  for  in-  [(fiUvcr  for  a 
stance,)  would,  on  her  marriage,  vest  absolutely  in  tprm  nij^Bn 
her  husband,  and  would  not  survive  to  her,  because  V^^  '"    *^>* 


husi>aiid,  and 
and  absolute  m  its  nature  and  quality.    So  is  a  dow-  tets  in  the 


her  right,  though  limited  in  duration^   was  po^'fe^-t  th*V°are  ai. 


er  right  in  slaves  :  it  is  legal,  perfect,  and  absolute  ^^^^^^^  of  bit 

durin/f  its  continuance  ;  and  a  widow  in  possession  P®"*'"*'  ""^P* 

i»   I    ^      •  *.,       ^.,,    .     J       ■      .  reseuttttive, 

of  slaves  in  consequence  of  her  title  to  dower,  is  pos-  should  he  dx« 

sessed  of  them  ^^  as  of  her  own  proper  slaves,"  as  ^leforc  the 
long  as  her  right  exists.  She  has  a  life  estate  in  ^^^^ 
them,  and  does  not  hold  them  as  bailee  or  to  the  use 
of  another,  but  for  her  own  exclusive  use,  and  in 
her  own  legal  right,  as  widow.  Her  husband's  rep- 
resentatives are  entitled  only  to  the  reversion,  and 
her  particular  estate  is  vetted  as  absolutely  in  her  ae 
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JJyK"  their  revcr?tion  can  he  in  them — with  the  CTcep- 

*  yg.'"      tion  only  of  her  liability  to  forfeiture  for  a  removal 

White's        of  the  slaves  from  the  state. 

^'^''*''-  The  26th  section  of  an  act  of  1797,  II  D15.  1247, 

Stntnte    of     declares,  in  substance,  that  if  a    husband   shall  re- 

1797  imposing  move,  or  permit  to   be  removed,  out   of  this  com- 

Ii-L^l*  klui^L  inonwealth  anv  slave  or  slaves  held   by   his  wife  at 
•laves  Delcl  in  ,  •    .  •    •  •        •       •    •        i»   »  ■_       r    n 

dower,  if  re-  her  marria«re  with  nim,  in  right  of  dower,  he  shall 

moved    with-  forfeit  to  those  in  retorsion  his  right, rfurfng^  Aw  /(/e,  un- 
outcoiuf'ntof  i^jig  they  consented  to  the  removal.     And    hence, 
eunitTueU.       the  counsel  for  the  defendants  argues  that  the  legis- 
lature intended  that   the  right  to  the  slaves  should 
survive  to  the  wife ;  and  that,  coujsequently,  as  it 
would  be  unjust  to  affect  her,  or  pettnit   her  to  be 
affected,  by  the  improper  act  of  her  husband,  the 
forfeiture  was  limited  to  his  HJe,     This  seems  to  ut 
to  be  a  nan  sequiter.    -1st.  The .•wt  of  1 798 should  not 
be  materially  affected  by  such  a  provision  as  that  af 
the  26th  section  of  a. prior  statute.     2nd.  It  is  more 
reasonable  to  infer  that  it  was  the  intention  of  the 
legislature  to  save  from  forfeiture  the  rights  of  the 
legal  representatives  of  the  transgressor,  after  bis 
death,  and  during  tl\^  continuance  of  the  estate,  for 
the  life  of  his  surviving  wife,  than  to  suppose  that 
the  intention  was  to  recognise  in  the  wife  a  legal  ti- 
tle to  the  slaves  during  her  life,  by  relapse  to  her  in 
consequent  e   of  the  death    of  her  last  hnsband^  in 
whom,  in  virtue  of  his  marriage,  all  her  right  had 
been  vested. 
Slaveihddjn      gd.  Why  were  those  in  reversion  permitted,  by 
•/vest  in  aii'"  ^^^  ^^^^  section,  to  enjoy  the  husband's  right  during 
husband,  and  his  liiie  uidess  his  title  was   absolute  and  exclusive  r 
do    not   Bu.-  And  if  it  had  once  become  absolutely  and  exclui?ive- 
vlvrog^  wife',  'y  ve>ted  in  him,  how  could  it  survive  to  her  ? 
biit    v.it  in       It  eeenw  to  us  that  the  26lh  section  of  the  act  of 
tftUves' oVfhe  ^^^'^^  docs  not,  in  any  manner,  tend  to  shew  thai  the 
Sod    hnihand  right  survived  to  the  wife,  and   that  all  her  right, 
during  the  life  existing  at  the  time  of  her  marriage^  vested  absolute- 
•ubjecr'oJ.T;  'y   >n  ^^^   husl)and  ;  and,    consequently,  after   his 
to  her  right  of  death,  and*  during  her  life,  the  whole  estate  in  the 
dower  ns  pat  (-slaves  for  her  life  vested  in  his  representatives,  sub- 
Mtat'e?*'""'^'*  J^^'^  to  her  right  to  dower  in  them,  as  his  wife.  But, 
on  tiiih  point,  the  case  in  V(  Mon.  is  decisive}  and 
needs  uo  extraneous  support. 
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Wherefore,  the  decree  of  the  circuit  court  is  re-  Noi^iid 
versed,  and  the  cause  reiaanded,  with  iiii:triictioiM»to  pop^*** 
render  a  decree  consistent  with  the  principle  herein       bt  al. 
recosfiii^ed  and  estHhliahed.  ' 

CritteMtn  for  plaintiffs  ;  Denny  and  Dwican  de- 
fendants. 


^o\nx\^vs.Popeetal  "  ^-ahciet. 

Error  to  the  EaUW  Circoit ;  FAfKCH,  Judge.  ^"^  ^' 

JteseisstoH.     Fratui.     Ihjufictum.     Damages.    Costs. 

Chie/ Jiiftice  BfiBBRTSoii,  dflivema  the  opinion  of  the  Court*-*  April  &. 
J  tidfre  Nicholas  did   not  nt. 

John  Pope  sold  to  Jesse  Noland,  hy 
an  execntorv  asirecinpnt  in  writincr  a  tract  of  land, 
Wnich  h«d  fieen  devised  to  Mrs.  Pope  by  her  first 
bnshnnd  Matthew  Walton,  nnd  covenanted  to  con- 
vey the  title  of  him«elf  and  wife;  Noland  paid  a 
part  of  the  consideration,  and  Bentlv,  as  assiirnee  of 
Pope,  havinsr  oMained  n  i»idi?ment  for  the  ressidne, 
this  hill  in  chancerv  was  filed  hv  Noland  for  an  in- 
jiinction^  and  for  a  rescission  of  the  contract,  and 
for  ireneral  relief.  The  hill  rharees  fraud — inability 
to  convev  the  legj^l  title,  and  a  defect  in  the  stipu- 
lated qnnntitv  of  land,  and  rennires  an  exhibition  of 
title.  The  answerft  denied  all  the  n^aterinl  al?e?a. 
tions  of  the  bill,  f^f^d  tendered  a  convevnnrebv  Pope 
and  wife,  which  Noland  eventiially  accepted.  But 
after  the  acceptance  he  insisted  on  a  rescission  of  the 
contract,  or,  for  a  relief  for  an  alleged  deficit  in  the 
quantitv. 

The  circnit  con-rt  dijinf)is«ed  the  bill  at  Noltnd's 
cost,  and  dissolved  the  injiinction  with  ten  pr«  cent, 
damaeres. 

The  decree  dismiflsinsr  \he  bill, was  proper.  There  li^««<^w* 

«  .    .  -,i  *       *    Til-     ^  pn,()or    wnea 

Was  no  pretext  for  aresci<«ionof  the  contract.   I  fiere  [,,n  gi,,^,    p- 

isisiio  proof  of  anv   deceit, /»or  of  frand,  nor  <^f  on.»i««'»l  •ti'*'* 

anv  deficit  in  the  title,  whi<  h   aonears  to  he  re<»ti!«r  ^^^*'^';;\"^,  ,$! 

and  comnlete;  and  therefore.  N*dand  had  no  right  to  ^^^^   ^^^^ 

anv  relief  on  the  final  bearing,  even  if  ba  ha4»9l  agM. 

accented  »  dred. 

Voi..  VII.  1» 
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But  we  are  of  opinion,  that,  as  the  title  was  i« 
Pope's  wile  vvlio  was  no  party  to  the  contract.  No- 
land  h.ul  a  riuht  to  an  injnnil'ion,  when  he  filed  hi« 
bin  lor  otherwise,  il  he  had  paid  the  atnount  of  the 
j  idgiiient,  he  uv.iy,  po-^sil>iy,  liave  !>een  unable  to  en- 
force a  spot  ifi.  exe.  ntion  of  the  contract.  And  con- 
seijutiitiv,  the  circuit  court  erred  in  awarding  dam- 
a^es  on  the  dis^ohltion;  and  we  arc  also  ol  opinion, 
that  Nohiml  ought  not  to  pay  all  the  costs  whic-h 
hud  accrued  prior  to  the  acceptance  of  the  deed. 
Rut  should  only  pay  lo  tlie  deiendants  costs  which 
accrued  fince  that  tin»e. 

Wherefore,  the  decree  dismis*in^  the  hill  and  dis- 
solving the  injnnrtion,  is  affirmed;  but  the  decree 
for  dauiJtges  and  cot-,  is  reversed,  and  the  cause  re- 
manded, thit  a  ilecrfse  may  be  entered  for  costs 
agreeably  to  this  opinion. 

T^oland  must  have  a  judgn.enl  for  his  costs  in  thw 
sotirt. 

9i$8ky  for  plaintiff;   Turner  for  defendants. 


CKAHCEmTt 

Case  34* 


^pril  54 


Frinciplei 
tettlMil  when 
oiiJ»e  is  re- 
manied  t  •  in- 
fi-nor  court  tu 
^ffectu  lie  the 
opi>'i<>n4  of 
the  court  of 
a,>peai4  con- 
clude the  par- 


Nelson's  Heirs  vs.  Clay's  Heirs. 

Apppiil  Jrorii  the  Bourbon  Circut;  Jesse  Bi  eusoe  Jm^ge. 

Practice,      Effect  of  prior  deewton.     Bents  and  Prtfiif. 

ImprovemenU.       Tenants  in  comnum  and  joini 

Uiiants.      Vests. 

Judge  Ukderwoop,  deliverrd  fhc*  Opi»»iori  of  the  Court. 
Ju'Uf  Nicholas  did  n  >!  tit. 

We  approve  of  the  principles  upon  which 
the  lands  incontest  have  been  equally  divided  between 
the  parties  litigant.  The  controversy  has  assumed 
no  new  asj>ect,  since  it  was  decide<1  by  this  Court| 
which  can  authorize  the  asisiCTninent  of  more  than 
hdf  thelmdsto  the  aDpellants.  But  on  thispointi 
we  re<iard  ti»e  opi'»ion  of  this  court,  heretofore  de- 
livered, as  concluding  the  rights  of  the  parties;  and 
that  in  remandinfir  the  cause  il  was  intended  that 
nothing  more  should  be  done  iliau  carry  into  effect 
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jifie  principles  settled  as  app^icHhlp  to  their  rightt.  Wei.«o!«»« 
See  the  case  in  5  Lilt.  250,  wiiere  ihc  points  are  *^««*^ 
•ufficiently  stuted.  ^  CiutV hbir# 

Upon  the  return  of  the  rase  the  appellants,  by  a  .' 

lecond  amendment  of  tiie  ori'/in^d  Udl,  offered  to 
bring  into  partition  the  s>ettle.nenl  of  40^^  acres  and 
to  submit  to  n  iHYi:fion  arrordirtg  to  tiie  decision  of 
thiscourt.  This  fnt  t  const  it  filet:  a  Miiiirient  reason 
for  disregard incr  tiio>e  assignjne  .ts  of  en  or  whirh 
ii»|>ea<:h  the  det  ree^  heriusc  GO  J  acre;!  oi  land  were 
not  allotted  to  the  appeWaul^, 

Tiie  circuit  rourt,  by  nn  inferlocufory  cferree,  di* 
rected  an  ac*  ount  to  be  taken  of  reitt^  and  profits 
an(f  'improvements.  From  the  report  of  the  com- 
missioners it  ap/w\-irs  tUnt  the.  total  value  of  the  iin- 
proveinents  mule  by  the  apneilants,  ami  those  hold- 
rig  under  them  upon  the  lands  alloUed  to  the  de- 
fendants, now  ap^tellees,  wh'uh  was  reaardi-d  at 
«afe,  not  being  covered  by  any  iiiU'vfer\uj»  adverbe 
claim,  amounted  to  $1,540;  and  tliat  tluf  rents,  fur 
the  use  of  the  improveuientg  so  niacfe.  amomited  to 
^2,450  69  in  vabie:  tlins  shewing  an  excess  of  rents 
of  $910  69.  'I  be  circuit  court  reduced  this  bafaij re 
to  $836  67,  upon  the  ;;ronnd  thit  tlie  (:onintis>ion- 
ers  had  alfotved  rent  upon  a  part  of  the  lands  im- 
properly, by  computincf  the  rent  on  some  of  tfie  im« 
provements,  for  time  ruuniuir  Itefoie  tfie  appellants 
bad  notice  of  the  claiin  of  the  anci'?>tor  of  the  ap- 
pellees. The  circuit  court  decreed  llint  the  ap^>el. 
lants  should  pay  the  appellees  the  afoie>aid  s\un  of 
jf838  67  on  or  before  a  given  diiy  in  tlie  ensuing 
term,  and  upon  the  pHvment  being  m  ide  that  the 
appellees  should  convey  the  lands  H^loticdto  the  ap- 
pellants. 

The  appellants  did  not  pay  the  money  as  required 
by  the  decree  of  the  court.  riierenpou  the  court 
dissolved  the  injunction  aiul  gave  tlie  heirs  of  Clay 
the  benefit  of  the  judgment  in  eject uient  ol)taincd 
against  the  appellants,  and  dismis^ed  tiieir  bill  with- 
out prejudice,  decreeing  costs  agaiust  them.  To 
reverse  this  decree  the  apjiellants  prosecute  an  ap- 
peal. 

We  think  that  the  chancellor  should  have  regard 
"ffiibe  appellants  and  «ppeUoes  as  tenants  in  common 
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NcLsoN^B        It  is  true  that  the  appellants  had  not  the  legal  title, 


HEIRS 
VB. 


but  then  their  ritrlu  to  it  ^was  established ;  and  equity 
Clay'*  HEIRS  upon  the  establish ment  of  a  right,  will   regard  the 

— : cont»eqiien('es  resulting  from  it,  and  dispofre  of  inci- 

One  join  ten-  Jeiital  matters,  in  the  sa. lie  manner  as  though  the 
a-t'n'^c  in-     right  to  it  was  pureK  legal  from  the  beginning.     Ac- 
mo  m,  is  res-      cording  to  the  doctrines   of  the  lomiiion  iaw,  one 
po'^"»b***^'*Jl»«  tenant  in  common  was  not  liable  to  his  companion 
wtateol^ior'  ^^^  ^^"^^  ^^  ^^^   profits  of  the  estate;  although  he 
renoivin?        ii^av   have  emliezzled  the  profits   or  appropriated 
more  than  his  to  himself  the  whole.     The  inJAi^tice   of  this  doc- 
theVentt  aiuf  ^*'*"®  ^^^  obviated    in  England   by  the  statutes  of 
profits  of  the  Westminster,  2,  6,  22,  and  IV.   Ann.  c.  16;  the  firs( 
tttate  so  held,  giving  an  action   for  waste,   and   the  second  an  ac> 
count  for  the  profits.  If.  Com.  194.    Banion^s  Abr. 
title  Joint  tenants  and   tenants  in   common  letter, 
L.     The  provisions  of  the  statutes  of  .\nn  were  in 
substance  adopted  by  an  act  of  the  colonial  legisla-^ 
ture  of  1748.     bee  note   19,  Tucker^s   Blackstone 
194.     1  his  court,  in  the  case  of  Coleman  vs.  Hutch- 
inson, III.  Bibb,   211,  refer  to  an  act  of  our  parent 
state,  paiised  in  1784,  which  authorizes  ^^actions  of 
atxount  in  favor  of  one  joint  tenant,  or  tenant  in 
common  against  another,  as  his  bailiff,  for  receiving, 
more  than  his  just  share."     It  may,   therefore,    be 
safely  laid  down  as  the  law,    that  a  joint  tenant  or 
tenant  in  common,  wlio  commits  wahte,  or  who  re^ 
ceives  more  of  the   rents  and  profits  than  comes  td 
his  share,  (to  he  apportioned  ac  cording  to  his  inter- 
est in  the  estate,)    is  liable  to  his  co-tenant  for  the 
waste  or  for  the  excess  of  rents  and  profits  above 
his  share,  imder  ihestatutary  provisions  aforesaid, 
ff  one  tenant       g  ^  vv|ien  the  estate,  at  the  commencement  Of  tlie 
or  joint  ten-    }oini  tenancy  or  tenancy  in  common,  yieUls  no  rent 
uDt  enter  up-  or  profit,  and  one  of  the  tenants  enters,  and  by  im- 
onlnndyi.i  •-  p,«ovmg  the  estate  renders  it  productive, can  the  co- 
anVi^nprove    tenant,  who  expends  tieither   money   nor   labour, 
the  same,  by  come   in  and  claim  a  share  of  the   profits?     This 
hi«mo'ie.v  or   ^^eems  to  be  the  qnestion  in  the  present  case.     The 
J*^^J,*^g**/.^°"  record  does  not  shew  that  the  appellees,   or  their 
pendiog  nei-  ancestor,  inaile  any  improvements  upon  the  land:  on 
ther  m  'ney     the  contrary,  all  the  improvemeitts  appear  to  have 
he'^iie^ii'ed    ^®"   made  by  the  appellants  and  those  holding  un- 
to the  puciu-  cler  them,  or  by  persons  who  were  not  tenants,  and 
sivo  benefit  of  ^bo  ^ttld  no  rente  to  the  apiiellants.    Under  these 
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circainstanccs,  we  do  not  jierceive  the  principle  N£t«oA»# 
upon  which  the  appellees,  or  their  ance>for,  as  si  co-  h*|«« 
tenant  in  common,  t-an  tJniin  rents.      It  is  cJear.that  CLA»'*HEiBf 

it  could    nut   he  done  at  cominon  law:  nor.  is  their 

any  thins  in  the  statule  of  IV.  Ann.«;.  16,  or  the  *»***'»«»«  or 
ac-ts  of  Virfirinia,  which  can  sanction  the  claim  to  p^jucid?* 
rents  by  the  appellees  or  their  ancestor. 

These  statutes  were  not  desi «rned  to  create  a  right  in  ThV  ita-ntr^c 
favo'ir  of  H  co-tenant  whoexpendetl  nothing;,  to^hare  '<  Ann  am)  of 

the  [H-ofits  resnlting  from  the    uioney  or  labour  ex-  V»^<"'»a  PJ© 
111       ••  t^.i       ^  •    ^       11*  renienv   for 

Itev.lea   by  his  conipaaion;  but  they   were  intemleu  the  rp'wiTcrr 
to  give  a  remedy,  by  which  the  profits  oftheeltate,  "f  profits 
g'owin^   out  of  its  condition    when    acquired,   or  ^'^•^"  ff^°*<^*' 
which  the  estate  yielded,  or  would  yield,  indejiend-  from'it*  con- 
eut    of  any  extraiordhiRry  ex|ienditure  by  the  party  dJiion  when 
receiving   the  profits,    might  be  apportioned  accor- ^<'^""''®'N  *>'' 
diiiij  to  the  interests   of  the  co-tenants,   and  the  re-  the'va^t  }^' 
ceiver  compelled  to  account  to  his  co-tenant  for  his  bor  or  ezpen- 
share.       Thus   the  statutes  enforced  no    more  than  ''"tufc  of   h* 
t?as  required  by  the  principles  of  morality.  co-tenanii. 

If  A.  and  B  arc   tenants  in  common  of  an  unim<^ 
proved  large  tract  of  land,  A  has  an  uriqiiestioriabie  bctwren'^** 
right   to  enter  upon  and  improve  it,  by  making;  a  joint  tenanti^ 
farm  thereon.     If  he  leaves  a  full  portion  of  itsvaU  ^rt'-naotsja 
lie,  in  its  miimproved  state,  to  stitisfy  the  interest  of  haTing^ttieiZ 
6.  on  partition,  it  would  be  unjust  to  permit  B.  to  ed  apon  tho 
claim  the  part  improved  by  A.   or  to  insist  that  the  Inn**  and  im* 
enhanced  value  of  the  land,    owing  to  the  improve-  Ykc^^m  *'* 
ments  made  by  A.  shouUl  be  taken  into  consideration  be  protected 
in  making  the    partition.     If,  for  instance,  the  tract  ^y  t^®  c-  urf> 
Contained   1,000  acres,    worth,  in  its  unimproved  **|."*^.*'** '"• 
state..  $10  per  acre,  and  was  susceptible  of  an  equal  nMipnrd"t' 
division   in   value,    by  layinif  it    off  in  two  lots  of  biia  if  proc* 
500  acres  each,  then  complete  justice  would  l>e  ef-  ticnhle— ma*- 
fected  in  the  partition,  (lite  tenants  in  common  hold-  iowan'ce?n" 
ing  equal  interests,)   by  assigning  to  B    500  acres  of  diinsion  for 
land  in  its  unimprovetl  state.     If  the  improvements  the  enhanced 
made  by  A.  were  worth  $5,000,   the  whole  tract  as  i^^'?**  ""^  ^^"^ 
improved  would  then  be  worth  $15,000.     By  giv- 
ing to  B.  in  the  partition,  half  the  value  of  the  'whole 
tract  as  Improved,  and  making  up  his  share  in  un- 
improved  land  at  $10  per  acre,   lie  would  get  750 
acreS)  leaving  250   only  for  A.    including  his  im- 
provements.    Thus  A.  in  consequence  of  his  labour 
and  money  expended  in  improvements,  would  lose 
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jyer.soN'a        25J)  acres   of  land,  worth    10  per  acrfe,   wbicli   he 
""^s*^*         woulJ  have  oIjI.iIjumI  hail  liencteil  like  B.  hihI  iii;ule 
OLAvNtfRiRn  no  iiiiproveaieiit  upon  the  esUile   hehl  in  cuinaioiu 
■  Such-ci  case  need  o  ily  he  slaleil  to  jjiesent  I  lie  glar- 

ifi<r  iMJii>ti('o  gf  a  partition  ripon  $iich  priiuiples. 
I.i  |»ractice  o  ircoiiris  Udve  dciifuraily  protecteil  ihe 
iniprovcineiiti*,  made  by  ji)int  tenants  or  tenants  in 
-  -  coiiisnon,  !)y  cau^iinfrthein  to  be  as^i^ned  in  the  par- 
tition (o  thetciiant  aiakinirtinMn,  witho'it  giving  tlie 
other  tenant  any  advafitai^c  in  the  division  in  con- 
seqnence  of  the  eidianced  valne  of  the  land  resnlt- 
*  ing  fnonithein.     T!)e  propriety  of  this  ride  is  reiOii- 

nizcd  in  the  <lerree,  for  it  directs  that  the  nde  shall 
be  observed  if  pra<  ti(al)!e.  Bfit  it  was  fonnd,  that 
a  just  portion  of  the  I  uids  conld  not  be  allotted  to 
theappellc(*s  without  inclndniix  improvements  nuule 
by  the  ajiiiellants,  or  thobC  hnldintr  ntider  them. 
If  in  parti-  .  . 

tioi/nip  laud        We  perceive  no  reason  for  allowing  the  appellees 

ii  cumo    bo  rents,  iD.erelvl)Ccans«3  tliev  happened  to  ^et  a  portion 

l».,l!oi„„i„,.  of  the   1  nprovements  in   the    division.      If,    by  Ihu 

P'owoi)  lan<l     itnprovdnents,   the  land   whs    made  more  valuable, 

toaicli  jo  nt^Jie,,  iiy  (jetting    improved  land,    the  ap|>ellees  have 

tftfifiMiin        '^^^"  benefited  by  the  labor  of  others,  without  pay- 

commo  >.  aa     ing  an  equivalent,      liovv  tliey  tshonld  be  entitled  to 

may  not  h'-ive  (leinand    rent,    upon  any   primiptC    of  morality  or 

ri^?k"^;"*'*     l«*w,  when  thev  were   imt  entitled  to  any   improve- 

pr.ivm«>nt,      ments,  il  it  had  been  jiossibje  to  make  an  equal  parti- 

fftili  ho  ^viil      tion  of  tiielmd,    rej^arding    it  in   its    unimproved 

ii>tiH»on-i-      jjtjiic,    we  cannot  iierceive.  ^  If  one   joint  tenant,  or 

fci9  c -ten  ml  tenant   in  comtnon,   covers  the  whole   of  the  estate 

rnt  r<>r  tho      with  valnat)le  improvements,  so  that  it  i$impos:»ibU 

P*^""" '"^^^™"  for  hisj  co-tenant    to  obtain    his    share  of  » lie    estate 

wJiVch he m'ly  without    inilmiin^a   fiart    of  the   improvements  so 

etot-iiti,  Mi»r      lUitle,  the  tenant    makiuir    tlu»   Imrovements  would 

bmlioirn-      not  l>e  entitled    to  coiH)ensa.tinn    therelor,  notwith- 

tircW^r^f^^^^^  8lan«ling  they  may    have  uddtMl  greatly  to  the  valne 

tlh^j  i.nprovc-    of  tlio  lami;   because  it  would  be  the  improvers  own 

'flipnts.  follv  to  exleinl  his   improvements  over  the  whole 

estate,  and,  be<  an>e    it  would  be  unjust  to  permit  a 

co-tenant,  at  hi'*  pleasure,    to  char^re  another  ro-tcn- 

antwith  improvements,  which  the  individual  chaiv 

ged  may  not    have  desired.      In  stub  a  case  the  im* 

prover  stands  as  a  mere  volunteer,  and  cannot,  with* 

out  the  consent  of  his  co  tenant,  lay  the  foundation 

for  charging  him  for  improveineuli.  ,  If  cumpaiica'- 
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Hen  for  improvcmenls,  thus  iimde,  cannot  he  recov   Nbl8o?i>» 
ered,  we  <l<>  iu)l  see  how    liie  tuaUer  ol  tiieui  can  be  ^g 

required  to  \my  rem,  or  liie  protits  ttiisidg  from  hii  Ci.Ay*8HKiRf 
lubor  and  iiioiiey^    vohimaiiJy  ex|>f tided  ior  the  ad-  ■ 

vantage  ol  another.  We  tliink  he  has  loKt  enough 
by  tkie  \'o\iy  of  making  valu-ai>le  intpfOvenitMits  tor 
which  he  iuinnot  oiitaiii  cOin}>en)iation.  The  doc* 
trknes  growiii<>  out  oi  our  uccu|mnt  laws  i\o  not  ap'* 
jily  to  thu  case. 

The  only  phmM!>le  ground  upon  which  we  would 
plare  a  claim  tor  rents  on  the  pari  of  the  nppelhes 
is,  that  the  appeUants  had  irregularly  -  re!•i^led  a 
partition,  and  had  ac  uaily  di^seizetl  the  appellet'^^ 
or  their  an  ceat  or.  Ujuin  srrutiniznig  the  la«ts,  we 
cannot  place  the  clti/n  for  rents  n|)on  any  such  foun- 
dation. On  tile  contrary,  it  seems  to  us  th<it  the 
appellants  have  been  anxiously  endeavorincr  for 
years  to  effect  a  p-artilioa  of  the  land,  and  that  the 
ancestor  of  the  appellees  h.is  been  resisting  their  ef- 
forts and  denylu)^  their  right  to  partition. 

So  much  of  the  decree,  therefore,  as  directed  the 

{payment  of  $bJ8  67  by  the  appellunts  to  the  .  pfiel- 
ees  for  rents  is  erroneou!*.  Even  if  it  had  been  prop- 
er to  allow  rents,  we  cannot  fKineive  how  the  fail- 
uie  to  pay  the  amount  decreed  for  rents  just ifies^  the 
dismissal  of  the  bill,  and  the  refusel  of  the  court  to 
carry  the  partition  made  into  full  effect,  by  requir- 
ing the  appellees  to  convey  the  title  to  the  appellants 
Cor  their  part  of  the  land. 

The  decree  is,'  thccfore,  reversed,  and  the  caf^c  re- 
manded with  directions  to  enter  a  deciee  in  con- 
formity  to  this  opinion.  ^^^„  p^^,  ^^ 

It  seems  that  since  the  appeal  was  made^  a  part  of  uppellsmti 
the  ap|)ellants  have  compiomised  with  Clay's  heirs,  cooipronuiso 
and  a  dismissal  of  the  apjMJid    was  llie  consequence.  Spp»  nl^and 
The  order  of  dismissal  on  the  a|iplicittio!i  4)1"  part  of  praya«ii«»iiiif- 
Ihe  ap|>ellants  upon  adidavits  filed  was  >et  aside,  and  •*•  ^^^  ^^^.^^ 
this  has  produced  some  difficuhy  in  givinjra  projjer  col!»u!fon7e^- 
dispositioo  of  the  cause,  as  only  part  of  the  appeU  versal  to  such 
lauts   persevere    in  prosecuting  the  appeal.      \\  hen  *»*  }•«"'««  •*»• 
we  consider  thdt  the  dismishal  of  the  bdl  in  the  cir-  ^'Jth^'tRir^^^^^^ 
cuit  court  was    without  prejudice,  and  that  all  par- the  rcveranl 
ties,  if  that  disiiiitssal  remains  unreversed,   would  *>«»•*•  »l*« 
sUad  upon  their  original  equity,  and  would  not  be 
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concluded  by  the  decree,  we  have  thought  it  best  to 
reverse  the  decree  of  the  circuit  court,  in  respect  to 
all  the  parties,  and  remand  the  cause.  When  the 
ca^  returns  Clay's  heirs  may  tli^n  have  an  opportu- 
nity of  showing  that  they  have  purchased  in  the 
shares,  or  coinprouiised  with  a  part  of  Nelson's  lieirs^ 
in  which  event  the  i  ircuit  court  wiH  decree  in  fa- 
vor of  tho^e  only  who  have  retaineil  their  interest. 

The  parties  who,  as  appellants,  prosecuted  the 
ap|)eaK  and  tvho  are  mentioned  in  the  affidavits, 
and  thoi^e  alone,  may  have  a  judgment  for  their 
costs  in  this  court. 

Brotm  and  Bledsoe^  tor  appellants;  Crittenden^  for 
appellee. 


Chakcirv.     Jones  t^*.  Waggoner's  Administrator. 

Ca«e  35,  Error  to  the  Unjon  Circuit;  M'Lban,  Judge. 

Warranty.  Etnction.     Set  off.     Jurisdiction. 

Ar>ri]  6.  Chief  Ju^tioe  Robertson   HelF**r<*d  th«»  Opinion  of  the  Court. 

Judtre  Nioholas  <i<l  not  ei   in  thi*  case. 

JoNF.s,  the  appellant,  sold  to  Wafrgofi- 
er  100  acres  of  land,  for  $200  in  property — and 
gave  him  two  covenants,  one  for  a  special  warranty 
conveyance  of  the  tirle,  the  other  for  a  reimburse- 
ment of  the  ro'isiderHtion,  with  legal  interest,  in 
propertv,  in  the  event  of  an  eviction  by  paramount 
title.  Wiffffoner  paid  a  pjirt  of  the  price,  and  gave 
his  bond  for  the  resjidne.  Soinelime  afterwards 
Jones  made  a  deed  to  Waffffoner  for  the  land,  con- 
taining a  warrantv  against  hiui«<elf  and  all  persons 
claiming  nnder  him,  but  withont  any  covenant  to 
refund,  in  the  event  of  an  eviction  by  a  stranger. 
Higgins — a  remote  alienee — having  lieen  evaded 
t>v  an  efectment,  by  a  stranger,  obtained  ajndi>n^ent 
figain>t  Wa<rgoner's  administrator  for  damages,  in 
an  action  of  covennnt,  on  the  privity  of  estate,  for  a 
breach  of  a  covenant  of  Warrnnty  in  ^^afiootler'• 
deed,  to  his  immediate  alienee;  and  Jones,  the  ap- 
pellant, having  also  obtained  a  jn<lffnient  >igainst  the 
same  administrator^   upon  the  bond  for  the  rcbidu 
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of  the  consideration,  which  Waggoner  had  coven-  Johes 
anted  to  pay  him  for  the  land,  this  suit   in  chancery  ^v.^V. 
was  thereupon  instituted  by  the  administrators,  to  er»8  au'rs. 
enjoin  the  judgment  which   Jones  had   obtained.  ■ 

Higgins,  and  the  heirs  of  Waggoner  were  made  de- 
fendants with  Jones. 

After  detailing  the  foregoing  facts  the  bill  alleged 
the  insolvency  of  Jones — averred  a  failure  of  the 
con^deration  of  the  covenants  on  which  his  judg- 
ments had  been  rendered— and  suggested  that  Hig- 
gins and  the  heirs  of  Waggoner  were  all  willing 
that  Jones^  liahility  for  damages,  on  his  covenant  to 
refund  should  be  set  ofl* against  his  judgment.  Hig- 
gins and  the  heirs  gave  their  consent  (in  their  an- 
swer) to  such  a  decree.  Jones,  in  his  answer  did 
not  respond  to  the  allegation  of  insolvency,  but  in- 
sisted that  the  covenant  to  refund  was  without  con- 
sideration— that  it  was  merged  in  the  subsequent 
conveyance — that  the  eviction  was  not  a  paramount 
title,  and  that  the  circuit  court  had  no  jurisdiction. 

But,  upon  the  final  hearinof,  the  injunction  which 
had  been  awatded,  was  perpetuated — and  this  ap- 
peal is  prosecuted  to  revers^e  that  decree. 

Two  questions,  comprehending  every  subordin- 
ate point  arising  in  the  case,  will  be  briefly  consid- 
ered. 

1st    Is  Jones  liable  on  the  covenant  to  refund? 

2d.  Had  the  circuit  courtjnrisdiction.^ 

I.     The  covenant  seems,  from  the  proof,  to  have  If  two  covt* 
been  delivered  on  the  same  day  when  the  covenant  |*.*°''  '*®  *^^" 
for  a  conveyance  was  given,  and  it  appears  that  the  ,a^mp**timp 
two  covenants   were  integral  parts   of  the  same  re<  and  arecoV' 
gesta.      There  was,  therefore,  a  sufficient  considera-  stiiuent  parts 
tion  for  both  covenants.  res^^^e 

The  conveyance    was  made  in   compliance  with  •iu<.  co»»sifJer- 

ihe  covenant  for  a  title — contains  nothing  inconsist-  jjtion  snutaiae 

ont  with  the  other  covenant,  and  is  not  superior  to  oll^^gj^'J^Jj^n^ 

it  in  dij^nity.     We  are,    consequently,    not  author-  the  other 

ized  to  infer  that  this  latter  covenant  was  merged  in  when  romU- 

the  conveyance,  or  that  the   parties   intended  that  In'J^iraMlll?^ 
11  •!        I,  .'  *.         .■•        <•  co»'ira  iicto- 

the  latter  should  waive  or  extinguish  the  former,,  rj. 

Speed^s executors  i;5.  Hann,  I.  Monroe. 

It  appears  not  only  that  Jones  had  notice  of  the  Covenant  to 
{tendency  of  the  ejectment,  but  also  that  the  evic-  ^^Jg^iln  b v*^ 
tion  was  in  coosequ^iice  of  a  title  superior  to  his. 

TtB.  VII.  19 
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JoifEt  Wherefore,  Jones  must  be  considered  liable  lo 

Waoook-      JA^nagcs,  on  liis  covenant  to  refund. 

«R's  AD'Ri.        IJ.     Two  general   objections  to  the  jurisdiction 

;;;ramo.,ntti>^^^ '^^  "'•S^d. 

tle,coTen©nt-      1st.  That  the  administrators  have    no  right  to 

of  pencJenoir  ^^^  damages  which  may  be  assessed  on  the  covenant 

of  ejectment   tO  refund. 

b"  utfJiTapel!  *^'-  That,  if  they  have  stich  right,  the  remedy 
fi'or  to  his,  he  was  complete  at  law — and  that  a  set-off  should  not 
U  liable  to  be  decreed,  until  afler  the  damages  had  been  m* 
damagMT.        tessed  in  a  trial  at  law. 

Neither  of  these  objections  should  prevail. 

I.  The  counsel  for  Jones  insists  that,  if  he  be  lia- 
ble  to  damages  on  his  covenant  to  refund  the  con« 
•ideration  to  Waggoner,  the  covenant  is  real,  and 
runs  with  the  land;  and,  therefore,  that  either  Hig. 
gins  or  Waggoner's  heirs,  in  consequence  of  their 
privity,  would  have  the  legal  right  to  damages;  but 
that,  if  Higgins  would  not  \ye  entitled  to  them,  the 
appellees  would  have  no  legal  right  to  them;  because 
the  covenant  was  not  broken  until  after  the  death  of 
Waggoner, 

Thoarh  a  ^^®  »hn\]  not  now  consume  time  by  discussing  the 

partv  tuny      character  of  the  covenant — for  if  it  be  such  an  one 

not  have  a      as  would  pass,  by  privity,  to  the  alienee  or  heirs  of 

•et*'ff"^^ei  U  ^^»ff2[0"«r,   his  adtninistrators    have  an  equitable 

tbotr  who      ricrjit  to  them,  as  Hi&;eins  and  the  heirs,  in  their  an- 

bnTp  rirht  as- swers.  Consent  that  they  may  be  set  off  against  the 

tpnt.  heoh-     apptllants  judgment.     Such  a  substitution   would 

t^b'lerrrht"'"*>6  obviously  just,  because   the   administrators   are 

and  may  '     trustees  for  the   heirs,   and   have  been  suhiected  by 

maintain  a     Hifirgins  to  a  judgment  for  damages  for  a  breach  of 

^Ul^t'lP^   Wncffoner's  covenant  of  title.    If  Higrgins   could 
oery  to  en-  ^"^     .  n        •  ^m/  i  . 

/brcait.  sue  on  the  appellant's  covenant  to  Waggoner,  hia 

right  to  do  so  would  he  only  a  collattcral  security  to 
his  judgment  again$it  the  appellees — and  it  would 
be  pro|)er  that  he  should  be  required  in  equity  to 
waive  his  right  to  sue  the  appellant  for  damages* 
and  to  permit  the  appellees  to  l>e  substituted.  So 
that,  were  it  even  conceded  that  the  appellees  have 
no  legal  right  to  the  damages  for  which  the  appel- 
lant may  be  liable,  they  have  obtained  a  clear  equi- 
table right  to  them,  and  would  therefoit>  have  d 
right  to  maintain  their  bill  in  chancery. 
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n.     If  the  appellees  had  a  legal  right  to  the  dam-  f^^^Tt  &o. 
ages  for  which  relief  is  sought  by  theai^  the  admit-  brown's 
ted  insolvency  of  the  appellant  gave  jnri^dirtioii  to  JtoH^a. 

the  chancellor,  who,  when  he  had  po:f;*^cssioD  of  the  ~ Ti""^ 

case  by   injunction,    had  a  right  to  retain   it,   and  ha\Tog\oe- 
give  full  and   final  redress,    by  decreeing   a  set-off  xession  of  a 
and  any  other  relief  that  was  proper;  and  who,  for  ca8e,bjin- 
that  purpose,  had  a  right  to  assess  the  damages  for  j^'justice'biJ 
breach  of  the  covenant,  without  the  intervention  of  twecn  the 
A  j<iry,  the  criterion  being  fixed  by  the  contract  and  parties,  tb« 

*»^«  ^^-  ri:a.at 

Wherefore,  whether  the  right  of  the  appellees  to  ?^5°?*'''H1^ 
the  damages  be  legal  or  not,  the  chancellor  had  ju-  decree  a^sct 
risdiction:  cff  against  hU' 

And,  therefore,  as  the  decree  seems  to  be  just  and  ^lailf  of^damL 
proper,  it  is  affirmed.  ges  growing 

Hopkins^  for  plaintiffs;  JUc Henry ^  for  defendants,  of  covenant, 

and  being 
fixed  by  tne 
contract  ai\d 

the  law  be 

■  will  assets 

theist 


Felt«  &c.  vs.  Brown's  Administrator.  OMkucu^r, 

.  Error  to  the  Logan  Circuit ;  Brodnax,  Judge.  Caie  36 

Mministration  dt  hohU  non.  Waste.  Assets.  Dislribulion> 

Judge  Nicholas  delivered  the  opinion  of  the  Court.  April  5. 

Complainant,  as  administrator  de 
ianis  turn,  filed  his  bill  against  Felts  and  his  sureties 
in  administration  bond  as  a  former  administrator  of 
the  deceased  Brown,  to  recover  from  them  the 
amount  of  the  assets  which  come  to  the  hands  of 
said  Felts  whilst  administrator,  and  which  it  is  atr 
leged  he  converted  to  his  own  use  and  wasted. 

The  defendants  below  defaulted;  the  blH  was  taken  The  right  \o 
for  confessed,  and  a  decree  rendered  against  them.    '®<*'"ver  for 

°  assets  wasted 

The  right  to  recover  for  the  assets  which  came  ^\  form^rad- 
lo  the  hands  of  the  first  administrator  and  were  by  "Tn  du»ribu 
him   wasted,  is  in  the   distributees  of  Brown,  and  tees,  not  in 
not  the  administrator  de  hmU  non.     See  Graves  &c.  ^^'in^inistrn- 
-99  Downey;  III,  Mon.  856.  ^'^'J'  **'^? 
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LiLLARo  The  decree  is  therefore  reversed,  and  the  cause 
Fields.  remanded  to  the  circuit  court  with  directions  to 
dismiss  complainant's  bill. 

BreathUty  for  plaintiffs. 


£aROft. 
Case  36. 


Lillard  vs.  Fields. 


Apj^]5^  Error  (o  (ho  Fraoklin  Ckcuit;  H.  Davidoc,  Jadgc. 

What  the  Jlinendment,    Abatement. 

c«>art  m&y 

•me>*<1  ex       Chief  Jastioc  Robsrtson,  deUvered  tt  o  opinion  of  the  Ccurt—- 

cfo'^urred  ^"^  Thomas  Lillard  and  Mark  Lillard  are 

done  without  plaintiffs  in  this  writ  of  error,  prosecuted  to  reverse 
auT  formal  a  judgment  obtained  against  Thomas  Lillard  only, 
order.  rpj^^   ^^^   ^f    jg26    (Session  A<  ts   30,    Chapt.    2S) 

authorizes  this  court  to  amend  the  writ,  by  striking 
out  the  name  of  the  unnecessary  party.  And  as  it 
is  a  rule,  that  what  may  be  amended  by  the  court 
ex  officio  should,  without  any  formal  or  express  or- 
der of  amendment,  be  deemed  as  amended  nunc  pro 
tuncy  this  writ  should  be  regarded  as  a  writ  prose- 
Death  of        cuted  in  the  name  of  Thomas  Lillard  alone. 

wrii"of^rror*  ^"^  ^**®  defendant  in  error  has  pleaded  in  abatement 
prior  to  the  that  Thomas  Lillard,  the  plaintiff,  had  died  prior  to 
emanation  of  the  impetration  of  the  writ,  and,  that  fact  being 
the  writ  fatal  admitted,  the  only  question  submitted  to  the  court 
abatement,     i^i  whether  the  writ  is  thereby  abated.'^ 

The  fact  admitted,  proves  that  the  writ  was  folse 
and  misconceived  as  to  the  true  party  who  should 
be  plaintiff.  This  error  is  not  amendable  and  is  la- 
tal. 

Wherefore  the  writ  of  error  must  be  quashed. 

Triphlty  for  plaintiff;  Monroe  and  Sanders,  ior  de- 
fendant. 
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The  Commonwealth  for  Lee  Lashbrook  ^^^^ 
&  Co.  vs.  James  O  Cull  et  al. 

Error  to  the  Masoa  Circuit;  Roper,  Judge.  ^       2^ 

DtUy  of  Constabk.     Statute,     Extcvdion^  void.    Voida- 
ble.    Evidence, 

Chief  Juitice  Robert'^on,  rielivored  the  opinion  of  the  Court.    April  6. 
Absent  Judge  Nicholas. 

This  is  an  action  of  debt  against  O'- 
CtiU  and  his  sureties,  on  his  officiaJ  bond  us  consta- 
ble of  Mison  county,  I'or  his  failure  to  execute  and 
return  iwo  writs  of  fieri  facias,  which  had  been  is- 
sued by  a  justice  of  the  Peace  of  Fleiuing  county, 
in  favor  of  the  relators^  and  delivered  to  him  whilst 
in  full  force. 

On  the  trial,  on  the  sjreneral  issue,  the  circuit  court 
instructed  the  jury  that,  as  the  defendant  in  the  ex- 
ecutions resided  in  Fleming,  and  no  fact  had  lieen 
shown  (according  to  the  act  of  1827)  which  author- 
ized the  issuing  of  them,  to  Mason,  the  constable 
was  not  responsible  for  failing  to  obey  their  man- 
date; and  thereupon  a  verdict  and  judgment  were 
rendered  in  bar  of  the  action. 

This  instruction  presents  the  only  point  which  is 
material,  and  as  it  clearly  appears  that  the  execu- 
tions were  improvidently  directed  to  Mason  coun- 
ty, the  only  thing  to  be  determined  is,  whether  lliat 
circumstance  shall  exonerate  the  officer  from  liabil- 
ity for  failing  to  levy  or  return  them  after  he  had  t^^^^^^^T^^ 
received  them.  coni*ty  in 

The  executions  were  not   void.     Oi^nell  vs.  Pas-  ^ndant  doe» 

ton,  Cro.  El.    1G5;  Bush's  Ca.  lb    J  18;  Burton  v«.  not  reside,  the 

Eyre,  Cro.   la.  289;  Shirley  vs.   Wright,  I.  Salk'd  provinonsof 

273;  Campbell  vs.   Cummins  et  al,   H.  Burr,  1187;  J^l^^^^jJ^^^f 

Carraer  vs.  Van  Alstyne,  IX.  Johnson's  Reports  386;  in^becn  com- 

Wiison  t;s.    Huston,    IV.    Bibb   332:  Blaine  »s  The  pHe^i  with,  is 

ship  Charles  Carter,  IV.  Cranch  332;  Scott  m  Shaw,  1":^"'.^'^";^ 
viiw  »   L  ofHQ  not  void.  The 

Xill  Johnson,  i>7».  deieiidnnt  in 

The  analogy  betwe^  the  foregoing  cases  and  this  ^ay^^'^'o/^  if, 
case  is  sufficient  to  shew  that  these  executions  were  but  until  he' 
onlv  irregular — and  such  seems  to  be  the  effect  of  doe-,  it  isob- 
the' decision  of  this  court  in  Cox  rs.  NMson.     ^- Ij^^j^lj^^'.^ho 

Mpn.  91.  any  hare  rc- 
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CoM*wTH&««      An  officer  is  not  hound   to  obey  a  void  process* 
r^M^  "    ^   f  nor  will  it  jiistifv  him  for  any  act  done  or  attenipted 

J, hy  hiin   in  enforcing  it.      But  a  process   merely   ir- 

ceived  it,  is    regular  Or  erroneotjs  will  l>e  a  good   j notification  to 
H<ibif>tothe    j|jg  officer  for  whatever   he  may  have  done  rightly 
th"*lftw*if  he  i"  obedience  to  its  mandate — hecause   hit»  province 
fail  to  comply  is  ministerial  and  executive,  and   it  is  therefore  not 
with  its  m&n-  his  dutyio  deride  on  the  regid.uity  or  mere  errone- 
ousness  of  a  judgment  or  of  any  process  directed  to 
Constable  a    ****"  ^^^  enforcing  it.     But  whether  any  irregulari- 
iDinisterinl,     ty  or  mere  error  in  the  judgment  or  execution   will 
"ffi  **  ^"'h*^*^'  exhonerate  the  officer  from  all  common  law  liahili- 
dutAo  o'»eT  ^y  ^^^  failing  to  levy  or  return  the  execution,  is  not 
thoexecu-      precisely  the  Same  question.     In  Wilson  v«.  Huston 
tim^  not  to    (Supra)  this  court  decided  that  the  fact  that  an  ex- 
yuUMj!^  ''*  cution  had   been  made  returnable  to  a  day  more  re- 
mote than  any  prescribed  by  law,  was  no  answer  to 
a  motion  against  the^  officer    (who  received  it)   for 
the  statutary  penaltjF  for   failing  to  return  it.     But 
that  case  and  this  are  not  perfectly  analagous. 

1st.  When  an  officer  receives  an  execution,  it 
may  be  his  duty  to  return  it  (if  not  void)  even 
though  he  may  not  have  been  bound  to  levv  it;  and 
in  this  case  the  suit  is  brought  for  failing  altogether 
to  execute. 

2d.  The  liability  to  a  penalty  for  failing  to  re- 
turn an  execution  within  a  month  from  the  return 
day  is  fixed  by  statute,  hut  whether  an  officer  be  li- 
able, in  an  action  of  debt,  on  his  official  bond,  for 
failing  to  levy  or  return  an  irregular  execution,  must 
be  tested  by  common  law  principles. 

Therefore,  although  the  case  of  Wilson  vs.  Hug- 
ton  is  an  imposing  authority  against  the  judgment  of 
the  Circuit  Court,  it  is  not  conclusive.  But  we 
have  not  been  able  to  find  any  authority  for  excus- 
ing the  constable;  and  his  legal  liability  seems  es* 
tablished  not  only  by  Wilson  vs.  Huston^  in  IV. 
Bibb,  but  also  by  strong  analogies. 

In  some  of  the  cases  alreaiiy  cited,  and  in  many 
others,  it  has  been  uniformly  decided  in  England 
that  if  an  officer,  after  levying  a  ca.  sa.  ])ermit  the 
prisoner  to  escape,  the  mere  irregularity  or  erro- 
neousness  of  the  execution  will  not  bar  an  action  hf 
the  plaintitf  in  the  execution  for   damages  f^r  thrn 
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escape.     One  reason  assigned  for  the  decision  is,  that  Couw'TM&e. 
the  execution  would  be  a  sufficient  shield  to  the  offi-  v>- 

cer  for  the  capture  and  imprisonment,  and,  there-  ^*^^^'^^^^' 
fore,  he  should  be  reauired  to  keep  the  prisoner 
safely.  But  in  Ognell  r«.  Paston  and  Scott  w. 
Shaw,  and  many  other  cases,  a  more  direct  and  spe- 
cific reason  is  suggested — that  is,  that  an  irregular 
process  is  vtridable  at  the  instance  of  the  party  only — that 
it  is  good  until  so  avoided — and  that  it  is  not  allowable  to 
the  officer  to  whom  it  is  directed  to  dispute  its  authority  or 
take  advantage  of  its  irregularity^  as  it  will  be  a  justi* 
fication  to  him.  It  seems  to  us  that  this  reasoning 
contains  the  true  principle — and  we  can  perceive  no 
reason  why  an  irregularity  in  the  process  should  ex- 
cuse the  officer  for  disobeying  it  allOj2:ether,  when, 
as  must  be  conceded,  the  same  irregularity  would 
not  excuse  an  escape. 

The  same  principle  must  equally  apply  to  both 
eases.  That  is,  that  the  defendant  in  the  execution 
may  or  may  not  take  advantage  of  the  error  or  ir- 
rescularity — that  the  officer  must  not  presume  to  de- 
ciile  upon  it — and  that,  therefore,  if  it  be  not  avoid- 
ed, his  only  duty  or  privilege  is  to  obey  its  mandate. 
The  only  reason  why  an  irregular  process  will  be  a 
good  justification  to  the  officer  for  enforcing  it, 
must  be  because  it  is  his  duty  to  enforce  it  unless 
the  party  avoid  it. 

It  is  true   that,  as  between  the   plaintifT  and  de-  Plaintiff  to 

fendant  to  an  irregular  execution,  it  will  be  deemed  execution  rei- 

so  far  void  that  the  defendant  may  recover  damages  P^n^ible  to 

affainst  the  plaintiiT  for  enforcing  it,  because  he  (the  eDforffir-' 

plaintiff,)  was  privy  to  and  should  be  responsible  reeularexe- 

for  the  irregularity.     But  it  is  equally  true  that  a  cation,  on 

plaintiff  would  be  responsible  to  a  defendant  for  '^^S^/^*:  i^.^s- 
'^  e       •  '  i*«i-*^L  1  mont,  in  like 

enforcing  an  irregular  judgment  by  a  regular  exe-  mjinner,  at 

cation — and,  in  such  a  case,  surety  a  ministerial  offi-  he  would  be 

cer  would  not  be  excused   for  refusing  to  obey  the  r®'  ^nforcinif 

execution,  merely  because  the  judgment  was  obtain-  j^j^^mo^nt,  by 

ed  irregularly,   but  would  certainly  incur,  by  his  regular  oxe- 

delinquency,  liability  to  the  creditor  in  the  execu-  ouiion. 

cution;  because,  if  he  had  executed  the  process,  the 

creditor  might  have  thus  obtained  the  full  benefit  of 

hifl  judgment,  and  the  defendant  in  the  execution 

may  have  acquiesced^  and  never  attempted  to  take 
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BijiiR  advantage  of  its  irregiilariiy.     The  same  reason  ap- 

PcRR^'*  plies  with  full  force  to  an  irregular  execution. 

■  In  an  action  for  escape,  the  plaintiff  must  shew  a 

valid  judgment  as  well  as  execution;  not  because 
such  a  judgment  is  necessary  to  the  justification  of 
the  officer  for  levying  the  execution,  but  only  be- 
cause the  plaintiff  can  have  sustained  noninjury  by 
the  escape,  unless  he  had  a  judgment;  and  conse- 
quently should  not  recover  damages  without  shew- 
ing a  judgment. 

But  whenever  a  judgment   has  been  rendered  by 
a  court  of  competent  jurisdiction,  it  is  the  duty  of 
the  officer,  to  whom  process  upon   it  is  directed,  to 
ohey  its  mandate,   and  by  negligently  or  perversely 
failing,  he  docs  an  injury  to  the  judgment  creditor 
and  is  guilty  of  a  breach   of  his  official  bond,  for 
which  an  action  may  be  maintained. 
Irreeularitf        T^^  irregularity  in  the  execution  may  be  admissi- 
may'^be"eW©n  ^'^  evidence   in   mitigation  of  damages,  but  not  to 
in  evidence     bar  the  action.     How   far  the  facts  agreed  in  this 
in  mitieration  case  should  mitigate  the  damage^,  a  jury  will  deter- 
bat  i^'^o^bar  """®'  ^^®"  ^**®.v  decide  to  what  extent  the  relators 
lo  nn  action    have  been  injured  by  O'CulPs   failure  to  levy  or  re- 
fer failing  to   turn  the  execution.     They  are  entitled  to  nominal 
date  '**  "^^^   damages  at  all  events,   and  may  possibly  be  entitled 
to  the  whole  amount  of  their  executions.     The  ex* 
tent  of  the  injury  may  depend  on  facts  which  do  not 
ap|>€ar  in  this  record. 

Judgment  reversed  and  cause  remanded  for  a  ne\v 
trial. 

Crittenden^  for  plaintiffs;  BeaUyfor  defendants.^ 


Chancery. 
Case  39. 


Blair  vs.  Perry. 

Error  to  the  Franklin  Circuit;  H.  Davidoe,  Jud^«. 
Warranty.     Eviction. 


A     -1  «  Judge  U>DERwooD,  delivered  the  opinion  of  the  Conrt. 

^P"*  ^*  Judge  Nich.  1  isdid  not  sit  in  thii  ca»e. 

Is  1814,  Perry  executed  a  deed  pur- 
porting to  convey  biair  a  part  of  out  lot  No.  4)  ia 
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Vrankfort.     The  deed  warrants  the  title  against  all  Blair 
other  claims.     Shortly  after  the  execution  of  this  p^^^^' 

deed,  Blair   filed  a    bill   against  the   heirs  of   A ^ ^ 

Hoiines  and  others,  suggesting  that  the*  title  was  in 
said  heirs,  and  praying  that  they  might  be  compelled 
to  convey  to  him.  buch  proceedings  were  had  in 
this  suit  9S  eventuated  in  a  decree  requiring  the  heirs 
of  Holmes,  to  convey  to  Blair.  A  commissioner 
was  appointed  to  make  the  conveyance.  The  re- 
cord states  that  he  reported  a  deed  to  the  courts 
which  was  approved.  The  decree  was  rendered  in 
March'  1821.  In  18;33,  Blair  filed  a  bill  against 
Perry,  suggesting,  that  he  was  compelled  to  pay  the ' 
heirs  of  Holmes  $140  before  he  could  obtain  the 
title,  that  tieiiis  the  purchase  money  and  interest, 
due  them  as  the  representatives  of  their  ancestor, 
far  the  IcA,  and  wliich  had  not  been  pakl.  He, 
therefore,  asked  a  decree  aj^ainst  Perry  for  the  a- 
mount.  In  18S8  the  circuit  court  dismissed  the 
Ml  with  costs,  and  this  is  the  decision  which  is 
sought  to  be  reversed. 

The  decree  must  be  affirmed,  for  many  reasons.  f,'"om'rcn7  * 
It  does  not  appear  that  there  has  been  any  breach  of  dor,  by  deed 
Perry's  covenant.      No  eviction  has  taken  place,  with  wHrran- 
Blair  has  not  beeii   disturbed  in  his  possession  and  *u'^*^*^"neT 
enjoyment.     The  Court  did  not  decree  that  Blair  I||ie§od*to 
should  pay  the  heirs  of  Holmes  any  thing.     It  does  havo  remain- 
not  appear  ^hat  they  could  have  recovered  either  «<^  ^"?  ^"^t^f 
.land  or  money.     It  is  a  reasonable  inference,  from  j^^j^  ^^bTh  dit^ 
all  the  facts  stated,  that  there  has  been  such  a  con*  missed,  there 
tjnued  adverse  possession,  as  would  completely  pro-  having  been 
tcct  Blair,   holding  under  Perry  and  his  vendors.  "^X^'n^r 
It  does  not  appear  that   Perry  was  guilty  of  any  decree  or 
fraud..    Perry  was  no  party  to  the  compromise  be- judgment  of 
tween  Bkir  and  the  heirs  of  Holmes.     Under  these  ^n"'h^To 
circumstances,  any  payment  made  by  Blair  to  them,  pay ,  nor  :iroor 
pr  their  attorney,,  for  their  use,  cannot  be  regarded  thntit  wu»at 
in  any  other  light  than  as  a  payment  made  without  |^^  \^^^^or. 
the   sanction  or  request  of  Perry,  and  such  m  one 
as  imposes  no  legal  obligation  upon  him  to  remu- 
nerate Blair.  * 

Wherrfore,  the  decree  is  affirmed  with  costs. 
Jlfonroe,  for  plaintiff;  TripkU^  for  defendant. 

To».   VII.  20 
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Smrvice  of 


Smith  vs.  McGlasson. 

Error  to  the  Campbell  Circuit  ;  H.  O.  BROWif,  Judgfc 
Service  of  Process.     Pkading. 
Chief  Juitioe  RoBERsroN,  delivered  the  Opinion  of  tbc  Court. 
Smith,  having  <^eclared  against  Mc- 
Glasson for  trespass,  and  the  Writ  having  been  exe- 
cnled,  Auijust  6th,  1829— afterv^ards,  at  the  April 
term,  1830,  of  the  circuit  court,  the  parties  having 
appeared  hy  their  attorneys,  the  court,  on    motioa 
made  by  the  defendant,  dismissed  the  suit:  because, 
as  appeared  by  theexhibition  of  a  copy  of  the  record 
of  conviction,    he   had    been   convicted,  July  31st, 
1829,  of  felony,  and  slated  that,  when,  the  writ  wa^, 
executed,  he  was  in  the  custody  of  the  sherijBT,   as  % 
convict. 

The  autliority  for  the  juiUrinent  of  the  circuit 

court  is  not  perceived.     McGlasson  "Was  «8  subject 

writ  on  part?  ^^^^  conviction  »»  before,  to  a  civil  suit;  and  the  no- 

fJlonrT^iliJl.    tificatien  (by  the  seVvice  of  the  writ)  of  ihe  suit 

H.  Dig.  iti3.  against  him,  was  as  effectual  as  it  would  have  been 

if  he  had    never    been  convicted.     Suciv should  b« 

deemed  to  be  the  object  and  effect  of  the  5th  secUoa 

of  an  act  of  1802.     II.  Digt.  1223. 

If  any  extra*  But  if  any  extraneous  fact  existed,  which  ren- 
Deous  fact  to  j^red  the  writ,  or  the  t«rvice  of  it,  illegal,  or  which 
IfTw^t^'"'''  could  have  the  effect  of  abating  it,  such  fact  should 
illeiral,it  have  been  pleaded,  so  that  an  issue  as  to  it9  4rutb 
•houici  be        might  have  been  made  up  and  properly  tried. 

pleaded,  so  ®  .  »  • 

that  its  troth      The  plaintiff  -objected  to   the  motion,  and  to  the 
miKhtbe         .dismission  of  the  surt  by  the  court— and  it  does  not 
appear  that  the  judgment  is  sustained  by  any  thing 
in  the  record. 

Wherefore,  the  judgment  of  circuit  court  is  re- 
versed, and  the  cause  remanded. 

JDenny,  for  plaintiff;  Hoggin^  for  defendant. 


tritd. 
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Richardson  vs.  Flournoy.  d«bt. 

Error  to  ihe Scott  Circuit;  T.  M.  IIickey  Judge.  Com  39. 

Security.      Responsibility.      Endorsement.      Action. 
Interest. 

Ohiof  Juvtice  Robshtsgn  deliterecl  the  opinioB  of  the  Ofturt*      April  t. 

Flournoy  sued  Richardson,  in  debt, 
for  $100,  on  the  following  obligation: — 

**  For  value  rereived,  I  promise  to  pay  David 
Flournoy  the*  sum  of  eight  hnndre<l  and  one  dol- 
lars, to  be  paid  at  the  expiration  of  six  years  from 
the  date  hereof.  Witness  my  hand  and  seal  this 
14th  of  July,  1814. 

f801.  JOSIAH  PITTS,  (seaL) 

Teste, 

Thomas  C.  Flournoy. 

Endorsed^  '*So  far  as  $100  I  hold  myself  bound 
as  the  security  of  Mr.  Josiah  Pitts. 

SAMUEL  Q.  RICHARDSON. 
14th  July,  1814." 

'  The  citcuit  cburt  overruled  a  demurrer  to  the 
declaration,  and  thereupon  gave  judgment  against 
Richardson,  by  default,  for  $100,  and  six  {)er  cent, 
interest  therepn  ''from  the  14th  of  July,  1820,  till 
paid.'' 

Two  objections  only  have  l)een  made  to  the  dec*. 
laration — 1st.  It  contains  no  averment  of  Pitt's  in- 
solvency. 2d.  Covenant,  and  not^debt,  was  the  ap- 
propriate form  of  action. 

I.     The  undertaking    by  Richardson  must   be  Endorspmeot 
deemed  a  dit*ect  and  original   agreement  by  him  to  by  a.  b. 

?ay  Flournoy  $100.  His  obligation  and'  that  of  that  he  holds 
itts  seem  to  be  of  the  same  dale.  They  must,  {jj™'^'^^'^",,"'^ 
therefore,  be  considered  as  simultaneous  in  their  or-  i',r,!oTc"*n8  se- 
Igin,  and  as  parts  of  the  same  entire  contract;  and  curity,  for  a 
consequently  Richardson's  obligation  is  precisely  """"^  "^  the 
that  of  an  ordinary  surety,  severally  bound  with  Jedtobepatd, 
his  principal  in  the  same  obligation--^ with  this  dif- isto  bo  tak<*u 
ference  only,  that  Richardson  is  bound  only  for »»' «'^«*'ie»"'*^ 
$100,  and  Pitts  is  bound  for  $801.  r"  [he*^.'*'^ 

Richardson  was  willing  to  be  surety  to  the  extent  ™^**^"JJ*  •P^^»- 
of  $100;  iu>d  if  the  entire  obligation  of  Pitts  had  endorscmejit. 
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Keps. 

Vi. 

&a  direct  obli 
gation,  to  the 
lioliier,  IS 
tDcarrcd 
to  pnythat 
sum  when  the 
Bote  bi'comet 
due,  whether 
the  drawer  be 
aoWent  or  iii- 
6olvcn(.' 

Debt  the  pro- 
per actioA, 
nnd  interest 
to  bo  aHi»wrd 
from  (he  tiaio 
the  debt  bc< 
comes  doc. 


not  exceeded  that  sum,  it  may  l>e  inferred  that  both 
of  them  would  hare  signed  it  together  as  joint  ott* 
ligors. 

>V  herefore  it  results  that  Richardson  was  liable  to 
suit  for  $100,  as  soon  as  the  enliie  de^t  liecanie  due, 
and  that  it  was  not  nmterial  whether  Pitts  was  sol- 
vent or  not,  or  had  been  sued  or  not. 

n.  It  IS  also  a  consequence  of  this  view  of  the 
case,  that  debt  was  an  appropriate  action — and  that 
it  was  proper  to  render  judgment  for  current  inter- 
est, to  commence  when  the  debt  first  became  due — 
to-wit:  14lh  July,  18m 

Judgment  affirmed. 

Broun  and  JOemiy,  for  plaintiff;  ^\forehead  for  de- 
fendant. 


CuiLISCEJlV. 


Case  40. 


April  7. 


Edward  Dorsey's   Representatives  vs. 
Ann  Dorsey. 

Appeal  from  the  Washmi^tonCiroait;  P.  J.  HoeKCR,  Judge. 

•Sppearance.    Jlnienupiial  contract.    •Sluditor.   Evidence. 
Chief  Justice  Robertson,  delivered  the  opinion  of  the  Court. 
In  1812,  Edward  Dorsey,  in  consid- 
eration  of  a  contemplated   intermarriage  between 
himself  and  Ann   Boyd,  wh](th  shortly  ^afterwards 
was  consummated,  covenanted  that  she  should  retain 
and  control,  in  all  respects  as  a  feme  sole,   '*/Ae  land 
and  sUtves^^  owned  by  her  at   the  date  of  the  cove- 
nant.    After  living  together   until  about  the  year 
1818,  they  separated,   and   never  again  cohabited 
with  each  other.     In  1823^  she  filed  a'bill  for  a  di- 
vorce, and  for  the  appointment  of  a  trustee  to  hold 
and  preserve  to  her  use,  the  pro()erty  intended  to 
be  secured  by  the  antenuptial  agreement      In  1824, 
she  filed  a  separate 'bill  for  enforcing  the  agreement 
and  for  the  preservation,   in  the  mean  time,  of  the 
property  which  it  described* 
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Before  the  lalter  Bill  had  been   answered,   Eel-  Uorsey'8 
ward  Dorsey  died  intestate.     Prior  to  his  death  the     ^^^^g' 
two  bills  had  been  consolidated.     At  the  first  term  Dor6ty. 

succ^edini;  his  death,  the  following  entry  was  made • 

on  the  record: 

^'On  the  12th  day  of  An^ust,  1824,  came  the  par- 
ties, by  their  counsel,  and  the  death  of  the  defend' 
ant  was  suggested  to  the  court,  by  his  counsel — 
whereupon,  by  consent  of  all  parties,  it  is  ordered 
that  this  suit  be  revived  against  the  adtninistrntor 
and  heirs  of  the  decedent" — [naming  them  indi- 
vidually]— "and,  by  consent  of  all  the  parties,  the 
following  decree  is  to  be  entered — to  wit: 

*^It  is  ordered  and  decreed  that  the  defendants 
surrender  to  the  complainant,  all  the  property  of  every 
kind  which  they  have  in  their  possession,  and  which 
belonged  to  the  complainant  before  her  intermar- 
riage with  Edward  Dorsey,  deceased.  It  is  further 
decreed  and  ordered  that  complainant  relinquish  to 
the  defendants  all  claim,  right,  title,  and  interest 
which  she  may  derive  and  l)e  entitled  to  out  of  the 
estate  of  Edward  Dorsfey,  as  the  widow  of  said  Ed* 
ward  Dorsey.  It  is  further  ordered  that  the  balance 
of  the  matters  in  dispute  between  the  parties,  be 
left  to  the  arbitration  and  award  of  Wm  B.  Booker 
and  Dabney  C.  Cosby,  estjrs.  And,  by  tlic  further 
consent  of  the  parties,   it  is  decreed,   that  the  com* 

fklainant  account  for  all  debts  which  she  owed  be* 
ore  her  intcrmariage  with  Edward  Dorsey,  and 
also  all  legal  costs  of  suit  by  Edward  Dorsey,  since  the 
marriage,  in  and  about  the  transaction  of  her  busi- 
ness in  courts  of  justice." 

At  the  May  term,  1826,  the  appearance  of  "Md 
jwr/iea"  was  noted,  the  order  of  reference  s?et  aside, 
and  the  cause  continued.  At  the  November  term^ 
1 826,  a  bill  of  retnvor  icits filed  agaimt  Ike  administrators 
of  the  original  defetidant.  At  the  May  term,  1828,  the 
following  entry  was  made. 

"  On   motion   of  complainant,    by  her  counsel, 
ordered  that,   this  cause  be  revived  and   carried  on 
against  Robert  Dorsey  and  John  *I1    Geoiia^en,  ad 
ministrators  of  the  defendant,   who  hath  departe'd 
this  life." 
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Dorsey'8 

AkP8. 

Dorset. 


Appenranor. 


At  the  November  term,  1829,  the  following  en- 
try was  made.  ' 

«'Came  the  parties  by  their  counsel,  whereupon  it 
is  ordered  that  John  Huglies,  jr.  be  appointed  com- 
inUsioner  to  state  and  report  the  unsettled  claims  of 
the  comphunnnt  so  far  as  ihey  are  open  for  adjudi- 
cation." After  the  aiiffitor  hjid  reporte<!,  a  decree 
was  rendered  in  favor  of  the  appellee  for  $789, 
afvainst  the  administrators  and  heirs  of  the  decedent, 
Edward  Dorsey .  To  reverse  that  decree  ihb  appeal 
is  prosecuted. 

Two  questions  are  presented.  1st.  Were  the  ap- 
pellants, or  any  of  them  made  parties?  2d.  Is  the 
decree  right  on  the  merits? 

I.  Although  the  circuit  court  may  have  intended 
to  shew^  by  the  entry  junade  in  August,  1834,  that 
the  appellants  voluntarily  entered  their  appearance, 
this  court  cannot  judicially  construe  the  record  as 
impurtinsTi  with  sufficient  certainty,  any  such  ap- 
pearance by  them  at  that  time.  But  as  an  order 
had  been made  for  reviving  the  suit  against  the  ap« 
pc^llants,  the  entry  made  at  the  subsequent  May  term, 
1826,  stating  that  tlie  parties  apjieared,  should  be  un- 
derstood as  meaning  that  the  appellants  appeared, 
because,  if  they  were  not  considered  parties,  the  en- 
try, that  the  parties  appeared,  was  nol  true,  there 
having  been  no  revivor  anainst  any  other  person, 
after  the  abatement.  And  the  entry  made  in  No- 
vember, 1829,  not  only  imports  an  appearance  by 
the  appellants,  but  also  a  recognition  by  them  of- 
the  consent  decree.  And  hence  it  might,  if  it 
were  material,  be  inferred  from  all  the  entries,  taken 
together,  that  the  appellants  had  appeared  and  con- 
sented to  the  revival  against  them  in  August,  1824, 
Therefore,  though  the  proceedings  seem  to  have 
been  uTiacrountably  irregular,  we  feel  no  hesitation 
in  deciding  that  the  appellants  were  all  made  parties 
in  the  circuit  court  as  early  as  the  November  term, 
1829,  if  not  sooner. 

11.  As  the  appellants  had  appeared  prior  to  any 
bill  of  revivor,  and  as  the  consent  decree  seems  to 
have  been  valid,  and,  of  course,  conclusive  on  the 
parties,  the  circuit   court  ilid  not  err  in  refasing  to 
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permit  the  administrators  to  file  <in  answer  at  the  Doaser'f 
August  term,  I83&,  especially  as  the  ai]sv\er  then  ul-     ^^'^''^' 
ferr^it  could  not,  had.  it  been  ad  milted,  have  c^beu*  Dorsey. 
tially  effected  the  case.  — 


Had  there  been  no  decree  by  consent  the  appellee 
Would  be  entitled,  even  were  the  answer  fileii,  to» 
decree  for  enforcing  the  covenant,  as  against  the 
f^pretentatives  of  the  covenantor.  And  she  might 
have  asserted  legal  claim^^  (resnhing  ft  am  the  uiar-" 
riage,)  which  she  surrendered  in  the  consent  decree, 
and  have  remai*>ed  exempt  from  liabdiUes  which 
she  has  thereby  assumed.  It  would  apjiear,  there- 
fore, disadvantageous  to  the  ap|)enunts,  to  have 
that  <lecree  set  aside,  and  thi9  court  does  not  feelau-,, 
thorized  to  set  it  aside.  But,  in  carrying  into 
effisct  so  much  of  it  as  was  executory  and  open 
to  further  controversy,  the  circuit  court  has,  in 
tome  respects  erred. 

Edward  Dorsey  was  not  lial)le  for  the  use  of  the  Although  the 

slaves,  whilst  the  apiiellee  lived  with  him,  and  vol-  !l"'*i*"^    *!*' 
•  1  .        1    I  •        .    .     1         •  ■    I  i«i  oy  an    ante* 

untardy  |.ermitted  him,  jointly  with  herself,  to  en-  nut  tial  con- 
joy  the  use  of  them.  The  covenant,  assured  to  tract  agreed 
her  the  right  to  appropriate  to  herself  the  exclusive  |JJ®'  **'®  **^ 
dominion  and  use  of  the  land  and  slaves.  But  when  cuntro^To^ali 
«he  chose  not  to  exercise  the  one  or  enjoy  the  other,  rps  ecu  as  a 
but  preferred  a  joint  use  by  herself  and  her  husband,  •'^''•fj^^*''  ^^® 
be  was  surely  not  liable  to  her  for  the  value  oi  such  owned  b/he* 

use.  before  the 

mnr  iage,  yvt 

It  does  not  appear  from  the  facts,   as  now  exhibit-  if  she  permit 
ed,  that  the  appellants  should   be  held  accountal>le  JJ^^n  o"  Vn^ 
for  the  use  of  any  of  the   slaves  by  Edward   Dor-  iy*^^°J/°jJ"^" 
sey,  except  for  the  use  of  one  named  John,  retained  lelithe  use  of 
by  him  after  the  final  separation  from  the  appellee; -^^^^''^^^^vl*© 
The  amount   decreed   by  Uie  circuit  court   is  alto-  erfrom  Te " 
gether  for  the  use  of  the   slaves,   and  exceeds  the  represeuta- 
maximum  which  should   be  decreed  for  the  use  of  ^'^es  of  the   - 
John,  since  the  separation.      The  labt  decree  is,  value 'oVtb'* 
therefore,  erroneous  on  the  merits.  use  «tf  them 

•,        .  1.         .  .    .  .       by  the  hut- 

But,  m  remanding  the  cause,  it  is  pro{)er  to  notice  baud. 
an  error  to  the  prejudice  of  the  appellee. 

Although  the  covenant  included  no  other  estate 
than  land  and  slaves,  yet  the  consent  decree  com- 
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DoRSEY^s        prehends  "a//  the  property  of  every  fcind,"  which  the 

^^yll  appellants  had  in  possesifion  at  the  date  of  ^hal  de- 

DoRS£Y.         cree,  and  which  had  belonged  to  the  appellee  prior 

to  the  marriage.     The   restoration  of  the  personal 

pro|)erty  derived  from  her,  and  which  had  not  been 
consumed,  but  remained  in  the  possesion  of  any  of 
the  appellants  (if  any  such  did  remain)  may  have 
been  the  chief  consiileration  for  relinquishing  rights 
and  assuming  liabilities,  as  the  ap|)ellee  did  by  the 
consent  decree,  and  as  to  which  she  is  concluded  by 
that  decree.  She  should  also  have  the  full  benefit 
of  so  much  of  it  as  may  be  advantageous  to  her. 
But  in  the  last  decree,  rendered  on  the  auditor's  re- 
port, the  circuit  court  allowed  nothing  farther  than 
negro  hire. 

On  the  return  of  the  case,  the  circuit  court,  if  it 
shall  be  ascertained  that  the  api^ellants  were,  at  the 
date  of  the  consent  decree,  i)o<sessed  of  any  chat- 
tels which  the  appellee  owned  at  the  time  of  her 
marriage  with  Dorsey,  such  chattels,  or  the  value 
thereof,  should  be  decreed  to  her. 

Auditor  re-  And,  as  the  parties  preferred  that  all  the  litigated 
"^orrto  th/^'  '"^^**  should  be  reported  by  an  auditor,  the  circuit 
court  all  the  court  may  again  appoint  an  auditor  for  that  pur-^ 
testimony  pose,  instructing  him  specially  concerning  the  facts 
heard  bjr  liim  ^^  i^  ascertained,  and  the  manner  of  auditing  them, 
to  him?"  *  ^^^  requiring  him  to  report  all  the  testimony  heard 
by  him,  or  presented  to  him. 

Decree  reversed,  and  cause  ramanded  for  further 
proceedings  consistent  with'  this  opinion. 

Ctmningham  and  McIIenry^  for  appellants;  Rudd 
for  appellee. 
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T>^^  ^ommmonwealth,  for  the  use  of     p^^^ 
J.  &  C.  Cooper,  vs.  Bartlett'«  Exr's. 

A^;.e«J  from  the  II cut.  Circuit;  Davidop,  Jud^e.  Case  4L 

Constable,      False  Return.     Declaration.     Money  col- 
lected on  Exeoution.     Spe  ial  Demand. 

Judge  Underwood  d^liirered  (he  opinion  of  the  court  April  7. 

Jfidsro  Nicho1n«  di '  not  sit. 

Two  questions  are  presented  for  con- 
sideration; first,  is  the  declaration  irood?  if  soj  sse- 
condly,  did  the  conrt  err  in  instructing  the  jury  to 
find  as  in  rase  of  a  non<tuit?  I'he  declaration  con- 
tains  two  counts,  to  each  of  which  a  separate  demur- 
rer was  filed,  and  likewise  a  sreneral  demurrer  to  the 
whole  declaration.  The  plaint iflT confessed  error  in 
the  first  count,  and  the  court  sustained  the  demurrer 
to  it.  The  demurrer  to  the  second  count  was  over- 
ruled. The  sufficiency  of  the  second  count  presents 
the  only  question  for  our  examination  upon  the  de- 
<5laration. 

The  action  was  Debt,  founded  upon  the  official 
•bond  of  a  constable*  for  whom  the  testator  was  sure- 
ty. The  penalty  of  the  bond  was  demanded,  to  wit. 
•$  2000  It  was  sued  for  in  the  debet  and  detinet.  The 
bond  with  its  condition  is  set  out>  and  a  breach  of 
•the  condition  i«  assiffnefl  bv  averinir  that  various  ex- 
ecutions which  are  desrribed  by  their  dates,  and  the 
names  of  the  persMns  a?ainst  whom  they  issued^ 
Ar.  were  placed  in  the  hands  of  the  constable  be- 
tween the  test  and  return  day  to  collect,  and  that  the 
'^said  Row2ee,  the  constaMe,  failed  to  inake  true 
and  correct  returns  npon  said  executions,  and  each 
of  thejn.  land  that  said  Rowzee,  as  constable,  as 
aforesaid,  collected  money  on  said  executions,  which 
he  has  failed  to  pay  over  to  said  plaintiff!  or  in  any 
way  to  account  for  the  same  to  the  |)ersons  entitled 
thereto."  The  declaration,  after  the  foregoing  aver- 
ment, concludes  by  averrinur  that  the  other  obligors 
in  the  bond  sited  on,  had  not  accounted  to,  or  paid 
the  plaintiff* or  the  Coopers  the  sums  collected  by 
Rowzee,  the  constable,  on  the  executions  placed  in 

Vol- VU.  21 
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CoMMORw'H.  hjg  hands;  "but  the  sainic  to  pay,  they  and  each  ef 
BartI'Vtt  8  ••>«'»  ^^^^  hitherto  failed,  and  refused  to  plaintiflb 

Kx*B8.      damage  $tOOO.^ 
'      "J~  We  think   the  count  insufficient.     There  is  in 

t."on«/^i«Ta"  the  first  part  of  the  count  a  general  allegaUon 
oonttfible,  a  that  Rowzee  had  broken  the  condition  of  bis 
«n»p'««"«R- bond  by  failing  to  make  due  and  legal  returns  of 
Kt>  make  process  placed  in  his  hands,  and  by  fciling  to  pay 
a  true  and  and  satisfy  all  sums  of  money  by  liim  procured 
correct  re  upon  process  placed  in  his  hands.  But  when  these 
e"e'c^Hon°«  general  averments  are  reciuced  to  specific  charges, 
is  in->fficient  and  confined  to  the  particular  executions  described, 
to  render  him  jt  is  done  in  the  manner  already  indicated  by  quota- 
fitw^'r^^uro.  *'°"s  fro"™  ^^^  declaration.  Thus  limited  the  mis- 
To  render  a  feasance  charged  in  relation  to  the  returns  of  the  ex- 
coostablf  fin  ecution,  is  that  the  constable  ^^failed  to  make  true 
nln^^'iu^^  and  correct  returns  upon  the  executions."  That  « 
declaratioo  constable  is  liable  for  a  false  return  will  not  be  quea- 
should  st.ite  tioned;  but  to  render  him  liable  on  that  account,  the 
the  return**'  declaration  should  state  the  nature  of  the  return 
ma<ie  and  made,  and  then  charge  its  fal^iity.  and  shew  the  in- 
then  cbarf^e  jury  resulting.  The  foregoing  is  entirely  too  loose 
Ihe^^the  i""'*  ^^  convict  the  constable  of  a  false  return;  nol*  does 
jur?  resalt-*  ^^  amount  to  an  averment  that  tlie  executions  were 
iDg'  not  returned  according  to  their  command,  or  within 

twenty  days  thereafter,  it  would  rather  he  inferred 
that  there  was  no  just  cause  of  complaint  againat  the 
constable  for  failing  to  return  the  executions  in  due 
time,  but  that  the  returns  endorsed  were  false  in 
point  of  fact  or  illegal  on  their  face.  The  declara- 
tion seems  not  to  have  been  formed  with  a  view  to 
make  the  constable  or  his  surety  answerable  for  a 
Neither  sher-  falsi^  return.  U  that  was  designed  it  is  altogether 
iff-  nor  COD-  insufficient. 

bound  to  Ko        It  has  long  been  the  law,  as  prescribed  by  the 

out  oi  thfir   statute,  that  sheriffs  were  not  bound  to  go  out  of 

^'^IJ^Il^^l  ««  their  counties  to  pav  over  money  collected  on  exe* 

ney  collected  cutions.     Before  a  sheriff  is  liable  to  be  sued   for 

on  exrcu-       money  collected  by  him  on  executions,  where  the 

Bef '  e  a  «ber.  ^''®*'**®''  resides  in  another  county,  a  special  demand, 

iff  o'rctMi  a-  and  his  refusal  thereon  to  pay,  are  essential  prere- 

Ue  18  liiil>  e    quisites.     The  act  of  1828,  reducing  into  one  the 

to  be  BtieH  lor  ^^.yeral  execution  laws,  substantially  contains  in  the 
moneT  coi-       ^^  ,  •  ,         .  •  .  ''a 

leotedbj  him '^Stl  section  the  above  provision.    A  correct  con- 
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Btraction  of  the  84th  section^of  the  same  act  requires  Commohw^r. 
that  the  same  doctrine  should  be  applied  to  con»ta-  b../**^.? 
bles:  aud  certainly  there  is  as  mnch  reason  for  its       Ex'rs. 

application  to  them  as  there  is  to  prescribe  tlie  rule — - 

for  the  benefit  of  sheriils.     We  therefore  conceive  ;i^„"°^b^r' 
that  it  is  necessary  in  a  declaration  upon  a  consta-  thTcredUor 
ble's  bond  where  he  or  his  sureties  are  sued  for  an  residerin  an- 
alledged  failure  to  pay  over  money  collected  u|>on  ^^^^^  coonty, 
executions,  to  aver  a  special  demand;  and  that  the  ^nSJj^lind  i^. 
merely  formal  averment  of  soepe  requisUus  is  not  suffi-  fatal  b:   hia 
ctent  unless  that  the  declaration  shews  on   its  face  (o  pa:r,  are 
that  the  plainttflb  or  relators  are  residents  of  the  *'**"J|Je.'^"' 
county  or  had  a  known  agent  therein,  or  unless  such  Iq  ■  iiedara* 
be  the  legal  inference.     Now  in  this  case  the  record  tion  apon  a 
•hows  that  the  relators  were  non-residents  of  the  ^J^^^^f,^ 
State,  and  therefore  the  declaration  is  defective  in  failure  to  pay 
not  averring  a  special  demand*     Hence  there  is  no  ot  r  money 
ground  upon  which  a  recovery  can  be  had  even  for  <^o'l*'cied  u|> 
the  money  which  ma}*  have  been  collected  by  the  ^j^  >   it  itne^ 
constable  in  the  present  action.  ,  cMsarj  to 

The  judgment  mu«t  therefore  be  affirmed  because  SemJodf  aod 
of  the  defects  of  the  declaration.  If  the  declaration  the  nTermetit 
were  good  as  it  stands,  still  there  wotdd  be  no  re-  ^^  ffP^  ^^t 
Tersal,  because  tlie  only  proof  oflfered  was  the  failure  ^£!^t%'n? 
of  the  constable  to  return  the  executions,  and  we  leMthrsecla- 
have  already  shown  that  there  is  no  count  which  '"»»<>''  ^•'ws 
sufficiently  presented  a  valid  claim  for  that  cause.      ?hai ita  Mtf»». 

The  failure  to  state  in»the  declaration  that  the  ex-  '» «;••«*«*'«»*» 
ecutions  had  been  endorsed,  that  the  offi<-er  mi^ht  oJ.  hadT"*^' 
receive  bank  notes  in  payment^  &c.  was  not  in  our  known  agent 
opinion  a  sulBcient  leason  for  instructing  the  jury  therein,  or 
as  in  case  of  a  nonsuit,  as  the  executions  were  suffi-  ^^^l^\i^ 
aiently  identified  by  the  description  given.  ferencc! 

Judgment  affirmed  with  costs. 

Richardson  and  Cimhs^  for  appellants;  Monroe,  for 
appellee. 


Digitized  by  VjOOQ IC 


l«4  J.  J.  MARSHALt'S  REPORTS^. 

€ot£NAKT.     Ashby's  Exr's.  vs.  Moore's  Adm'Xo 

Case  42s  Error  -o  the  Fayette  :  irciiit ;  IIickky,  Judge. 

fVarranlyy  Covenant  of.     Mministrator,     Dectixration, 
Eviction^  Averment  of. 
April  7.        Judge  Nicholas  delivered  the  Opinion  of  the  Court. 

1'he  Defendant  in  error  as  Adminis" 
tratrix  of  Moore,  sued  the  Plain? iff<  in  error  as  Ex- 
b"  an  exec'u"  ^^"^^^'^s*  h^'"*^  *"^  tlevisees  of  N  Ashb)',  in  cove- 
tor  on  a  GOV-  n&ot,  on  the  covenant  of  warrantee  contained  in  a 
eiiafi!  i>  co.'i-  deed  of  conveyance  frotn  said  Ashby  und  J.  B.  Janu- 
vey  land,  the  j^^y  ^^  Moore  of  a  tract  of  laml,  anci  obtained  a  ver- 
Buat  shew      diet  and  judgment. 

that  the  Tiie  assignment  of  errors  question  the  sufficiency 

bn  ach  look  qJ  i^e  declaration,  Ijecause  it  does  not  shew  that  the 
fifrt^m"  of^  eviction  alleged  look  place  in  the  life  (iine  of  Moore. 
the  cove-  The  case  of  Abney  vs.  Brownlee,  IJ.  Bibb,  HO,  de- 
nantee.  cides,  that  in  an  acti^m  by  an  executor  on  a  covenant 

of'cove.^^nt  ^®  convey  land,  the  declaration  must  shew  that  the 
of  warranty  breach  took  place  in  the  life  time  of  the  covenantee, 
in  a  dewl  of  The  case  ot  Hatcher  vs.  Galloway,  11.  I>ibb,  180, 
♦k"^^  ,*"^S»  determines,  that  for  a  brearli  of  covenant  of  war- 
action  is  in  raiitee  in  a  ueed  oi  conveyance,  the  right  of  action 
the  heir,  if  he  is  in  the  heir,  if  the  eviction  hap^iens  after  the  deatli 
e\iction  hap-  of  the  covenantee.  An  averment  was  therefore  ne- 
Seuth^^or'ihe''  <^<?ssary  in  this  case,  to  shew  that  the  alleged  eviction 
covenantee,  took  place  in  the  lifetime  of  Moore,  and  the  declara- 
W  h.  n  an  ad-  tion  is  bad  for  the  want  of  it. 

mini  tnit«>r  Jt  jg  a|gQ  objected  that  the  declaration  shews  a 
l,"f„  h'of^n  c^onveyancc  of  the  land  froiii  Moore  to  another  in 
coi^-tiflnt  of  whom  it  is  contended  the  right  of  action  is,  as  the 
wiirr^nt*,       de(  laration  does  not  aver  any  conveyance   of  the 

contaimMlin  ^jjie  to  Moore,  or  satisfliction  made  by  him  to  the 
ante*  oicon-  __,  .  «.  iii*./*! 

Trvance  of     alienee      This  conrlusion  would  be  just  if  the  pre- 

Itind  to  hi^  in- misos  were  true,  but  we  do  not  consider  the  Ian- 
fe  late,  «he    miagc  of  the  declaration  equivalent  to  an  express 
aiiwt  HiiedLP  averment  that  Moore  had  conveyed  his  title  to  an- 
tliiit  ih<  cvic  other.     If,  as  has  lieen  suggested,  such  was  the  fact, 
tion  ♦rt.k       ^nj  i„  truth  the  eviction  took  place  after  the  death 
Hfetime  of    ^^  Moore,  and  his  alienee  then  sued  and  recovered 
kh  integtate.  satisfaction  from  his   administratrix,    whether  the 
right  of  action  would  or  woukl  not  thereby  revert 
and  accrue  to  her,  is  a  question  not  now   presented 
by  the  record,  and  we  do  not  feel  at  liberty  to  ex- 
press the  inclination  of  our  opinion. 
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As  the  cause  must  lie  reversed  for  the  insufficiency  axonaiiiss 
of  the  declaration,  the  other  assignments  of  error  ^>- 

nee«l  not  be  noticed.     But  to  prevent  the  recurrence  Adams.      ^ 
of  similar  error,  wc  will  suggest  that  the  judgment 
is  totally  defective  as  to  the  form  of  it. 

The  judgment  is  reversed  and  cause  remanded  to  the 
circuit  c^ourt  (or  further  proceedings  consistent  with 
this  opinion.  The  plaintiffs  in  error  must  recover 
their  costs. 

Turner  and  Hoggin  for  plaintiffs;  Chinn  for  de- 
fendants. 


Snodgrass,  &c.  vs.  Adams. 

Error  to  1  he  Rockcastle  V  ir  uit.     Evk,  Judge.  Case  47. 

Jimendment.     Plcas^  Piling  of, 
Ju'tge  Nicholas  diliv  rcl  the  Opinion  of  'he  Court.  April  7. 

At  the  April  term,  1829,  of  the  Rock-  ^«^*-  **^n^ef* 
castle  Circuit  Court,  the  defendants  tendered  two  fp  i,a7 of  i.it7s 
pleas  in  bar  to  iiIaintiflTs  action,  to  which  he  de- acti  n,  tu 
murred;  the  demurrers  were  joined;  the  pleas  adju-  ^^^^^^  pl«iD- 
dit-utcd  on  by  the  court  and  the  demurrers  sustain-  the dem'u7rt-rs 
ed.  The  clerk,  however,  totally  t}mitted  to  notice  were  joined, 
on  the  record  the  filing  of  the  pleas,  demurrers,  or  t**®.  pJ««*«  »»<- 

adjudication  of  them,  and  juilsmcitt  was  entered  as-!".*^!?"^®^   ^" 
t    "^  «   /•     I.  •    •  J    \  A^    *i  bjr  the    ourt; 

by  default  on  enquning  of  damages.     At  the  next  uie  demurrers 
term  of  the  court  these  facts  were  abundantly  prov- •it8iain»o,but 
ed,and  the  clerk  in  addition,  stated,  that  before  en-  ^^^  ^^'^^ 
tering  judgment,  the  pleas,  &i .  had  been  lodged  with  no^ce  on*ihe 
the  pH|)ers  in  the  cau^^e,  and  there  remainetl  e\er  ncoru  the 
since.     The  delendants  then  moved  that  the  record  fij*"g-o»  the 
might  be  an^ended  so  as  to  shew  the  filing  of  tbe  r.!rs"'o'r  *iul  'I 
pleas,   &c.,    which   the   court   refu-cd    to    |)ermit.  dicJuon  on*** 
The   case  here  dei>ends  on  the  propriety  of  this  »uin,i4..d 

relusid.  •i"ufr"'d«.T* 

Auicndments  are  usually  allowed  in  affirmance  of  d»^faeiit  on  mf 
judgments,  si^ldom  or  never  to  <lestroy   them    III.  quir>' ouiauv. 
Salk.  1^9      After  the  term  at  which  a  judgment  ^»  ^r^"* ^t  J nbl 
renderci),  the  ^-ourt  has  no  longer  any  p«)wer  to  idler  iequtnt  ttrm 
or  amend  the  record,  unless  there  Im  something  on  u)4#  r««itrci 
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aj«onGRAs«,  the  record  to  amend  bv.  There  is  nothing  of  the 
A^'  «>rt  here  on  ^rhich  to  found  an  antsridnidnt  This, 
lik«  many  o<  her  of  the  g  'neral  rile^  o\  la«ir>  may  no 
aouM  not  be  doubt  operate  injuriously  in  individual  cases.  But 
MtoTh"*^*^  the  rule  is  a  wise  one  and  inflexible.  The  gene- 
tho  filin7»r  ■***  interests  ofsociety  in  many  inif>ortant  particu- 
the  pleas,  &c  lars  depemi  most  nearly  upon  the  preservation  of  the 
AO'Ttheterra  purity  and  verity  of  our  public  records.     A  rule  so 

the  iiKljrmontf,^^ .„ 4^  *i.^:l   : ;^iA:iu- *    l«    •_    *_ 


'J"/gf^°"^  necessary  to  their  inviolability  cannot  be  mi 
» court  has  yield    for  instances  of  individual  hardship. 


the  court  has  yield   for  mstances  of  mdividual  hardship.      See 

no  powei  ID    Conn  vs.  Doyle  II   Bibb,  248. 

amemUbe  re-      •»" Jg««ent  affirmed  with  costs. 

cord,  unicps        £.  Smith  for  plaintiffi;  Owsley  for  defendants. 

there  br  some- 

thin{c  on  the 

recftrd  to 

amend  br.  ■  - 


Ardery  and  sureties  vs.  Common  wealth, 
for  use  of  Moore. 

Case  44.  Error  to  the  Bourbon  Circuit      Fksnch,  Judge. 

Fet'bilb.      Ten  per  cent.  iiUerest.     Sheriff.     Sureties. 
Penalty. 
April  10.  Chicr  Justice  Robertson  delivered  the  Opinion  of  the  Cnurt.. 

The  alledged  defect  in  the  declaration 
aenimt  sheriff  ^^  ^"""^^ '^y  ^^®  verdict  and  the  plea  and  issue 
nnd  his  sure-  which  presented  for  trial  the  fact  oiniUed  in  the 
Ue$  for  dHiu-  Count.  The  Circuit  Court  did  not  therefore  err  in 
■gesfor  his     ovcr-ruUnff  the  motion  to  arrest  the  judgment. 

fail  a  re  to  «    .  .1     ^     t  .    •       ir  •  J      o  . 

account  for  S<>^  ^^^  judgment  itself  is  erroneous.  The  suit 
fee  bills  de.  was  brought  by  the  relator  against  a  sheriff  and  the 
]i?ered  to  him  sureties  in  his  official  bond  for  damages  for  his  fail- 
to%en!icr  n**"  ""«  ^^  account  for  fee  bills  which  had  been  deliver- 
judfrtncnt  for  edto  him  for  collection,  and  the  Circuit  Court  gave 
'ienpot  cent,  judgment  for  10  |ier  cent,  intecest  on  the  damages 

'^:7lZ.    '^^^^  ^y  »''«  verdict. 

aFscsscd  by  The  S9th  section  of  an  act  of  1796  (Ist  Digest, 
the  jurj  is  577^  authoris^es  a  judgment  on  motion  against  a 
error.  sfieriff  for  failing  to  account  for  fee  bills  placed  in 

Staiu'cwiiich  his  hands  for  collection.  The  5th  section  of  an  act 
gives  ten  per  of  1808,  is  as  follows: — *'Whcn  judgment  Miall  be 
cent.  inicrc<j.g^^g^jj^^  ajjainst  a  sheriff  or  a^inst  a  sheriff  and  his 
^iferiff,  for^    deputies  (oT  fee  bills  put  into  his  hands  for  collection > 
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and  not  accotinted  for,  it  shall  be  lawful  for  the  Ardebt  &o. 
judgment  to  be  entered  as  to  «nake  the  principal  commoww'h. 

sum  bear  interest  at  the  rale  of  10  per  cent,  per  year ^^ 

from  the  day  on  whiih  it  should  have  been  paid  failure  to  «c- 
ontil  payment  shall  be  made."  Wtajuf  inS 

The  section  thus  quoted  is  penal,  and  construed  *»»  hands  for 
as  It  should  be,  strictly,  does  not  apply  to  tlic  sure-  p^*5**^jS|i  ^ 
ties.     It  denounces  a  penalty  against  the  delinquent  (jue»  not  ap. 
offic;er  to  stimulate  hipB  to  the  punctual  |)erformance  plj  to  or  com- 
of  bis  duties;  but  his  sureties  are  not  made  liable  for  UJ®^,®"jf  *^" 
such  penalty.  '  By  their  bond  they  become  liable  [q  a  motion 
for  the  full  measure  of  a  cheat,  damaae  or  injury  or  proceeding 
resulting  to  a  party  from  the  official  delinquencv  of '*^*".^*  • 
their  principal^  but  not  for  any  penalty  incurred  by  jeput^^fo/a 
him,  and  intended  for  the  punishment  of  him  who  raiJure  to  ac* 
had  been  guilty  of  official  misfeasance  or  nonfea- ^p""' 'or  fee 
sauce,  and  not  of  those  wh<j  were  passive  and  inno-  his  handlTfor 
cent,  and  upon  whom  no  duty  was  devolved.  collaction, 

In  a  motion  or  proceeding  against  the  sheriff  or  i^eirest^may 
his  deputy  the  ten  per  cent,  may  be  adjudged  be  adjadfed 
against  him, — But  in  a  common  law  suit  against  the  agAiDtt  Mm, 
sureties  on  tlieir  bond,  a  greater  sum  than  the  dama-  ^Jfn  law  iniT 
ges  assessed  by  a  jury  cannot  be  adjudged.  The  aeninst  bis 
statute  applies  not  only  to  the  officer  alone,  but  to  a  sureties  on 
proceeding  against  him  alone.  ^reater^wm* 

In  this  case  the  judgment  should  be  joint,  and,  as  tbanihedami 
the  sureties  are  not  liable  for  the  ten  per  cent,  no  Sf^ju'J^^, 
judgment  for  that  penalty  can  be  legally  rendered  nott^adjadg! 
even  asainst  the  principal  in  the  suit.  If  the  relator  ed  aeninst 
desired  to  enforce  that  penalty  he  ought  to  have  **^*™*'J  *  ■"?* 
proceeded  against  the  sheriff  alone,  according  to  the  a^'b[g  sure* 
statute.  ties  for  a  fail* 

therefore  the  judgment  is  reversed  and  the  cause  ^antfor'fce 
remanded,  with  instructions  to  render  judgment  bills  put  into 
on  the  verdict  according  to  the  rules  and  principles  ^**  ^^"<^*  ^^^ 
ofthe  common  law.  ^^^0* 

Joka  Trimbky  for  plaintiffs;    Criitendm.  for  de-  '^^e^^^  ^ 

ffendant.  ji»nf,the#eii 

a«siu«MJv«  ppp  cent,   in< 

terest  oc  tbe 
amoant  of  th9 
fee  bills,  oan« 
not,  in  snch 
case,  be  adr 
jud^d  even 
afainst  the 
ftberiff. 
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eH4ifc.«T^  ^m  Haden  et  al  v^.  James  Haden'fe 

Heirs,  &c. 

Cai«46ii  Error  to  the  Losrnn  Cirouit;  Brodrax,  7Qdg«. 

Distribniion.     Hotchpot.     Practice      Parties. 
April  10.         Chief  Justice  Robbrtson,  delive»e'J  ibe  'Opinion  oribeCoart* 

^^  SosiE  time  prior  to  December,   1820, 

William  Haden,  sr.  died  intc^Hate,  in  Loj^aii  county, 
in  thi$i  state,  leaving  an  estate  in  land,  siave^i  and 
chattier,  and  leaving  a  widow  and  eleven  children. 
In  December,  1820,  the  county  cotirt  of  Lo^ran 
appointed  commissioners  to  divide  among  the  ciiil- 
4)ren  of  the  decedent,  his  land  and  slaves.  The 
commisiiiioners  made  no  division  of  land,  and  distri- 
buted only  such  of  the  slaves  as  had  not  been  assign- 
ed to  the  widow  for  her  dower.  To  most  of  the 
children  the  intestate  had  made  advancements  in  his 
lifetime,  of  land,  slaves  and  chatties  to  souie,  and  of 
slaves  and  chatties  only  to  others.  All  of  those  (ex- 
cept \^  illiam  Haden)  to  whom  land  had  been  ad- 
vanced, reftised  to  bring  into  hotchpot  what  they 
liad  received,  and  waived  their  right  to  the  slaves 
then  distributed,  but  reserved  a  right  to  distributive 
interest  in  whatever  estate  might  afterwards  tie  dis- 
tributed The  slaves  whom  the  commissioners  dis- 
tributed were  consequently  assigned  to  those  who 
consented  to  the  hotchpot-^hat  is,  to  William  Ha- 
den, Porter  and  wife  Benjamin  Haden,  Sally  Ha- 
den, the  children  of  Mrs.  Proctor — the  children  of 
1^1  rs.  Whitset.  None  of  these,  except  William  Ha- 
den, had  received  any  land:  and  the  commissi otiere 
distributed  the  ^^hives  among  them  in  such  a  manner 
as  to  equalize  the  total  value  of  the  entire  estate 
which  each  had  received;  and  consequently,  as  Wm. 
Haden's  land  was  taken  into  consideration  in  the 
distribution,  he  received  les<s  than  any  of  the  others 
from  the  comntissioners — the  interest  allawed  to  him 
being  only  $18.83,  whilst  that  assigned  to  some  of 
the  others  exieeded  $1100. 

In  1125,  (the  widow  having  died  in  the  mean 
time)  this  suit  in  chancery  was  instituted  by  William 
Haden,  Porter  and  wife,  and  Wilson  and  wife,  for 
distribution  of  the  dower  slaves  and  of  the  land. 


Digitized  by  VnOOQlC 


APRIL,  18Se.  169 

All  the  parties,  except  the  heirs  of  Jame*  Haden,  ^tf-  Hadbk 
express  |)erfect  acqniesoence  in  the  distribution  made        \^^' 
1>y  the  commissioners,  and  an  unwillingness  to  dis-  j.  Hadkn^s 
tnrh  it.     However,  of  tho^e  who  had  received  land,    hkirs,  &c. 
IVilliam  Haden  is  the  only  one  -who  is  willing  tp -  -^ 

Jut  it  into  the  hotrhpot — and  one  of  them  (Sanuiei 
laden)  declines  ail  ^participation  in  the  distribution 
of  the  estate. 

The  circuit  court  disregarded  tKe  distribution 
oonade  by  the  commisstoners,  and,  having  caused  the 
sale  of  the  dower  slaves,  decreed  a  distribution  of 
the  proceeds,  and  of  the  value  of  those  distributed 
t>y  the  county  court,  and  the  amount  of  the  undistri- 
buted chatties  into  ten  shares^  which  the  court  at- 
•tempted  to  equalize  by  taking  into  the  estimate  the 
▼alueof  advanceuients  in  slaves  and  chatties,  and  by 
charging  the  (Kstributers  of  tlie  slaves  assigned  by 
'the  county  court  with  the  value  received  by  each. 

This  decree  must  be  reversed. 

We  can  perceive  no  sufficient  reason  for  disturbing 
the  distribution  made  by'the  county  court,  ei^pecially 
as*  by  so  doing,  Wilson  and  wife,  Joseph  Haden's 
lieirs,  and  the  heirs  of  John  M.  Haden,  must  take 
more  than  they  asked  for,  or  seemed  to  consider 
tliemselves  equitably  entitled  to. 

Although  intlie  distribution  of  the  slaves,  the  par-  I^Ji>tribuiJon 
lies  who  had  received  advane-ements  in  laud,  were  ,^'uitnbie*" 
not,  according  to  rigid  law  then  in  force,  bound  to  principles  by 
account  for  the  value  of  the  land  advanced  to  each  county  court 
of  them;  yet  such  an  arrangement  was  not  only  just  eJirT'which 
and  equitable,  but  seems  to  have  been  contemplated  fg  concurred 
by  all  the  parties  concerned,  when  the  distribution  in  by  the  par* 
was  made  by  the  commis<fi oners,  and  to  have  been  J*J^'to***^''" 
acquiesced  in  by  all  now  intere^^ted,  with  the  excep-  though  a'pflr- 
tion  only  of  the  the  heirs  of  James  Haden;  and  we   y  ma^   have 
infer,  that  he  himself  ali^o  concurred,  an<l  during  his  waived  a  le- 
Jifc,  acquiesced  in  the  distribution  thus  amicably  and  hrirs'wjir  not 
cquitablv  adjusted      Therefore,  as  there  is  no  evi- be  permitted 
dence  of  fraud  or  injustice  in  that  distribution,  we  to  tiistnrb 
ceiild  not  admit  that  it  ^hmdd  be  frustrated  by  the  ;;?„  „;;^,r^^^^^^ 
heirs  of  one  of  the  parties  to  it.     It  is  not  now  mate-  or  impositioB 
rial  to  enquire  into  the    motives   which  prompted  beingesta- 
James  Haden  to  consent  to  what  was  done  by   the     " 
4;ommis<io!iers,and  to  waive  his  kgal  right  to  parti- 

VoL.  VII.  2i 
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Wm*  H^'^*"  cipate  in  the  distribution  vatn\e  by  them.     It  is  sufll* 

\\^'       cient  that  it  was  iimtle  with  his  c«nciftrrence~wat 

J   Hadcn's  never  disturbed  by  hiui,  and  was  ionfaroiable  to  the 

vEiRt,  &c     dictates  of  a  sound    conscience      To   disturb    the 

'equali&ition  which  the  county  court  and  all  the  par^ 

ties,  then  conterned,  animated  by  a  sense  of  intriif« 

^ic  right,  endeavored,  as  far  as  they  could,  to  ap^* 

proximate,  would  be  manifestly  unreasonable  and 

unjust. 

If  fome  of  The  distributees,  wliose  estates  were  equalized  bf 
distributees  the  county  court,  should  be  deemed  entitled  in  the 
advance'^'  final  distrtbution,  to  equal  shares  in  the  total  estate, 
meDts,  at  be-  whether  real  or  parsonal,  remaining  for  distribution; 
twcen  tacb  and  are  entitled  exclusively  to  any  land  subject  to 
esraie'of*  partition,  as  the  other  fo.ir  distributees  are  unwilling 
•]uve8  and  to  be  charf^ed  with  the  value  of  advancements  made 
obattliB  to  be  to  them  or  their  ancestors  in  land. 
di«(fihated  -r»       •       •         • 

•bare  and  But  in  the  distribution  of  the  slaves  and  chatties 

Th'^V**'^*'  pro|)er,  which  yet  remain  tmdistributed,  the  rule 
fundand*the  '^s^aWished  in  ordinary  cases  of  distribution  by  this 
cbattlet  '^ro-  court,  must  be  applied  to  Wilson  and  wife^  Joseph 
per,  cottiti  Hadcn's  heirs,  the  heirs  of  John  M.  Hadeo^  and 
ti"»ct*ciaM«t  *'*^*^  of  James  Haden;  as  between  them  the  value  of 
and  to  be  ap-  advancements,  first  in  slaves  and  then  in  other  chat- 
pnrtinnea  ac-  ties  sbould  be  estimated,  and  distribution  of  the 
a^vanc^^^^  slave  fund  and  of  the  chatties  proper,  as  constituting 
mentsio'  distinct  classes^  should  be  made  accordingly.  The 
uach.  amount  advanced  to  each  of  the  ten  distributees  in 

slaves  and  other  chatties,  and  tlie  amount  which 
each  shall  have  received  sintre  the  distribution  by  the 
county  court  should  be  ascertained,  and  the  portions 
of  each  fund,  to  which   Wilson  and'  wife,  Joseph 
-     haden's  heirs,  the  heirs  of  John  M   Haden,  and  those 
of  James  Haden  shall  thus  be  entitled  to  receive, 
shoidd  be  assigned  to  them  respectively,  according 
to  the  law  of  distribution;  and  the  residue  of  tliose 
two  distributable  funds,  ami  the  l»nd  remaining  for 
partition  sbould  be  divided  into  six  equal  p^irts,  and 
Hewbore-     assigned  to  the  oi tier  six  dittrtbutees— Si  nuel  Ha- 
f'toV^ *"*ot  ^®" '^^*"?  unwilling  to  a)count  for  advancements 
is  entUled^'to  made  to  him,  will  be  entitled  to  nothmg  in  the  dis- 
nodistribu-     tribut ion;  and  the  slaves  distributed  by  the  county 
titeihare;      court  should  not  be  taken  into  consideration,  as  be- 
wMvcibir  ^(ween  those  who  received  them  and  those  who 
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Wttved  their  rishtslo  any  portion  of  them;  bat  in  Hirkisou 
Ittcertaining  what  the  latter  four  distributees  are  yet  j^^^  ^^ 
entitled  to,  the  estimate  should  be  made  as  if  there 


never  had  been  such  slaves  to  distribute,  or  as  if  they  right  upon 
had  been  equally  divided  among  all  the  ten  distribu-  u|J[*'"*  <Ji«tri- 
tses.  hare  -Javrt 

The  ratio  thus  indicated  for  the  final  distribution  th.  d  disrriba- 
Vill  accord  with  what  had  l>een  done  justly  and '®**  *^^«'- 
^atisfactorily,  and  is  the  only  one  which  can,  in  our  ^*^^  ^ 
opinion,  prevent  derangement  or  injustice..     Those 
who  had  waived  their  v\  lims  to  shares  in  the  slaves  When  case  it 
distributed  by  the  county  court,  will  have  no  cause  reverse^i^  the 
to  complain  of  such  a  distribution  of  the  remaining  po^Vs^tubieot 
estate  as  we  have  su^crested;  for  even  accordmg  to  to  objeotion, 
that  mode  they  will  have  receive<l  more,  in  the  ag-^n'i  may  be 
gre^ate,  of  the  ei«ta(e  of  \^  illiaui  Uaden,  <ieceased,  J^teriaf  mlr' 
than  others  of  liis  heirs  can  obtain.  t^^i^ed  upon 

To  ascertain  the  aggregate  fund  remaining  (or  dis-  dcfectire  re- 
tribution, the  ref>ort  hitherto  made  by  an  auditor  P^'t. 
may  be  consulted,  as  to  that  matter,  unless  it  should 
be  disregarded  upon  sufficient  objections  which  the 
parties  may  be  allowed  to  make  to  it  on  the  return  of 
the  case  to  the  circuit  colirt      As  James  tTaden  was 
%he  administrator  of  VVm.  Haden,  decea^d,  his  per-  p^rsonaF  re- 
sonal  representative  should  be  a  party — and  the  dis-  prese'tntive' 
tributable  fund  undis,  osed  of  in  his  hands,  as  well  '>fa''nii»»i«tra- 
as  that  remaining  in  the  hands  of  VVm    IJaden,  the  \i^^^  thwM 
administrator  c^6<mi9non,  should  be  ascertained  and  bepartv  to 
considered  in  the  final  distribution.  ^"^  f?'  di** 

Decree  reversed  and  case  remanded  for  such  fur-  ^"^cedant'* 
therproceedings  and  decree  a»»  shall  become  proper  ettate. 
according  to  this  opinion. 

CriUendetiy  for  plaintiff;  BnathiU^  for  defendant. 


Harrison  t^^.  Lee,  &c.  cnANcutr. 

Errot  to  the  Christian  Circuit;  Shacklbford,  Jade^.  Case  46. 

Aim  eU  factum.    Jurisdiction.     Injunction.     Defence. 
Damaget. 
Judge  Underwood,  delivered  be  Opinion  of  the  Court.  April  10. 

According  to  the  principles  f^ettled  in  FaM  that  the 
lyf^rshoA  99.  the  Bank  of  the  CeiBiH^nwealth,  at  the  note  er  ofali- 
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HiftftiaoN      fall  term,  1831,  Harrison  could  not  successfully  ap« 
Lbs  Ic.         P***'  ^^  ^^^  Chaiiceltor  to  enjoin  a  jiidginetit  render*' 

.—J — I ed  on  a  note  or  obligation,  when  he  had  no  other 

gatioii  which  grounds  of  equity  than  such  as  arise  merely  from 
daUon'^oMhe  ^**®  ^^^^'  ^^  ^^  ^''^  writing  which  constituted  the 
eommon  law  foundation  of  the  common  law  suit  was  not  hi^  act  and 
aotiin,  and  deedir  Had  that  been  the  fact,  it  was  t»is»  duty  to 
on^wbicb  a  ^  make  his  defen<  e  at  law.  He  assigns  no  reason  for 
been  obtain  faiKng  to  do  it  except  a  reliance  upon  the  promise 
ed,  was  not  of  iesse  Harrison  to  defend  for  him.  His  ^ilea  must 
d^^d'i-^^  •  '!?*^V®  *'®®"  verified  on  oatb.  Tbis  was  a  personal 
d^fcn!iantr%  n^aVter  which  he  should  have  known  coukt  not  t>e 
the  action,  ^levformetl  by  nn  agent,  who  could  not  possibly 
wiiJ  not,  i>er  i^no^.  whether  the  note  or  obligation  had  not  been 
cua^cello/ju-  a«k^»owledged  and  delivered  as  a  binding  instrument 
r^^ictioD  to  when  the  agent  was  not  present.  The  excuse  for 
^  «bjoiii^thc«  ^  not  defending  ut  law  is  altOi^ether  insufficient  to  jus* 
Judgmeur.     -  ^jfj^  ji,^  interposition  of  the  chancellor. 

WheiK\be  •     •'But  there  is  error  in  awarding  damages  twice. 
!!!?r?««^.?^^*"  We  arc  also  of  opinion  that  the  damages  awarded  at 

gallon  lueu       ,      «   ,  ^       *oae\  •  ■       i   <•      i 

on  is  not  -he  the  February  term,  1830,  are  more  than  the  defend- 
act  «iM  deed  ant,  Wilson  was  entitled  to.      Damages   should   be 

nnrL^«ho"n  ^''^''^^^  "P^"  **^^  ®^  which  the   injunction  is 

defend  hin!i    dissolved,  11.    Digt.  670.     Uupon  our   calculation, 
MUailatc.      we  make  the  balance  due  on  the  27th  of  February^ 
1830.  when  the  injunction  was  dissolved,  less  than 
shonld^be        $*^00.      We   cannot  see   the   basis    upon    which 
allowed  upon  damages  to   the   amount   of  $]35,8d  were   given, 
the  sam  lor     Wherefore  the  decree  of  April  term,   1824,  giving 
?^^^°^  ^"J"- damages,  but   withotU  ascertaining  their  amount, 
dittolVe'd."     »nd  so  much  of  the  decree  of  the  February  term, 
1830,  as  ^ives  damages,  are  hereby  reversed  and  set 
aside,  and  the  canse  is   remanded  for  a  decree  for 
damages  in  conformity  to  this  opinion.     The  plain- 
tiff in  error  must  recover  his  costs  in  thiscourt. 

J\IoreliMd  for  plaintiff. 
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Waggoner  vs.  Minter  et  al.  Chakcert. 

Appeal  frotu  the  vrree    Circuit  Coart;  ToMPKiirs,  Judge.  Case  47.    121     76 

•SccoufUs.     Debts.    XJrediii. 

/odg^e  Ukdtrwood  deliTore--  the  opinion  qI  Xu-  Cunrt."  April  10. 

This  isa  controversy  in  which  honest 
motives  may  very  likely  influence  both  parties;  al- 
though they  differ  widefy  as  to  the  amount  whicli 
justice  requires  should  he  paidbv  Waggoner  to  Sio- 
Tell,  the  assignee  of  Minter.     The  whole  contro- 


versy turns  upon  the  proper  mode  of  se(tlin|;  ^J^^^^^WV  Aft J^ 
account   between   Minter  and    Waggoner,  *yr^#^  I 

viving  partner  of  V.  £  G  Waggoner.     Oji  thW^Kf        ,--tnlrf\ 
May,  1821,  the  firm  ejcecuted  their  note  to  ^vytfiMf  909^^^^ 


m 


for  $171,39  This  note  wa«  assigned  to  Stovelj 
son-in4aw  of  Minter,  to  enable  him  to  disc 
some  debts  of  the  latter  for  which  the  former^ 
surety.  Stovell  adopts  Minter's  answer;  and 
Minter,  notwithslanduig  the  assignment,  is  still  the" 
real  owner  of  the  claim,  the  case  will  be  decided  as 
it  wouUl  be  were  Stovell  no  party, 

Minter  in  his  second  answer  admits  that  the  tu> 
count  exhibited  by  Waggoner  ^^is  just  and  correct, 
both  on  the  credit  and  debit  side,  so  far  as  the  open 
accounts  are  stated."  But  he  insists  that  the  said  ac- 
count does  not  2^et  forth  all  his  demands  againi^t  the 
firm  of  A  &  G.  Waggoner,  and  spe<:ifies  the  note  for 
1^171,39,  as  an  omis>ion.  Minter  admits  that  the 
note  for  ^111,39  was  given  in  consideration  of  a 
balance  due  hiui  upon  a  note  for  $500.  It  seems 
that  he  held  two  notes  tor  $500,  each,  upon  the 
Waggoners;  that  the  notes  were  cancelled,  being 
settled  by  payments,  in  part,  and  the  execution  of 
three  or  four  new  notes  for  the  balance,  and  that  all 
the  notes  passing  between  the  |>arties,  except,  that  for 
$171,39  were  entered  in  the  account  between  the 
parties,  and  when  executed  were  charged  by  the 
Waggoners  against  Minter,  and  when  paid  'were 
credited  in  favor  of  Minter,  with  the  addition  of 
interest.  The  circuit  court  supposes  that  this  mode 
of  keeping  the  account  has  been  prejudicial  to  Min- 
ter, and  that  by  making  the  corrections  which  an  in- 
spection of  the  account  would  render  proper,  there 
would  be  a  greater  balance  in  favor  ot  Minter  than 
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Waoooner    the  outstanding  note  of  $111,39,  ami  therefore  the 
^/i      '*•   r      injunction  was  di»solvd(l  with  damages,  and  the  bill 

, di8inis«ied  with  costs. 

We  do    not  perceive  the  error  against  Minter 
Vni  improper  arisinc;  from  the  manner  in  which  the  notes  have 
when  an  hi-j^^jj  introduced  Mito  the  account  which  the  circuit 
ck"e!l'by        court  supposes  to  exist.     It  appears  from  the  ac- 
notp,  to  a.  bit  count,  that -at  the  time  the  two  notes  of  $500  each 
th«^  pnyeo       jjj.g  charged  to  Minter  as  a  debit  that  the  Waggoners 
amo.i!!rofih<  were  inilehted  to  iiim  for  negro  hire,  machinery, 
noe,  and        &c.  $2S:i6,&5,  and  that  against  this  sum  they  ^ere 
whenthpnote  entitled  to  credits  for  payments,  &c.  made,  amount- 
cmm  him  b.  '"?  t<>  $1827,46,  thus  leaving  a  balance  in  favor  of 
ihi  payments.  M inter  oi'  $999.0S      There  can  lie  no  doubt  that  the 
two  notes  tor  $500,  each,  were  intended  by  the  par* 
ties  to  close  the  o\ien  account  up  to  the  date  of  said 
notes      For  the  purpose  of  shewing  that  fact,    we 
perceive  no  impropriety  in  entering  the  notes  upon 
tiie  hooks  of  the  firm  as  a  debit  ajcaiust  Minter,  there- 
by shewing  that  so  much  of  the  open  account  as  had 
before  then  stood  to  his  credit  had  l>een  discharged 
and  merged  in  the  nutes      Some  entry  to  that  effect 
woidd  uiidotibtedly  l^e  correct,  tor  it  might  not  be 
sate  to  lei  a  large  balance  stand  upon  the  books  of  a 
mercantile  firm  or  partnership  ol  any  kind,  when  a 
note  had  been  executed  for  that  balance,  lest   the 
payee  of  the  note  mioht  set  up  claim  both    for   the 
baiame  slan^iing  to  his  credit  on  the  books  and  the 
amount  of  the  note 

The  Watjgoners  sram  no  advanta^^e  by  entering  the 
notes  on  the  account,  as  the  ciicidt  court  supposes; 
on  the  contrary,  Minter  gains  the  interest  by  the 
o^wratioii,  as  wdl  t>e  very  clear  if  all  the  notes  are 
excluded  from  both  sides  of  the  account.  If  the  set- 
tlement is  n)ade  by  excluding  the  notes  as  entered, 
both  in  the  debit  and  credit  side,  it  will  then  appear, 
that  the  wliole  amount  of  Miuter^s  claim  against  the 
Waggoners,  is  $2962.64,  whilst  that  of  the  Wasgon« 
er*  «giin.-t  Miuter  for  payujents  actually  made,  is 
$3022,96,  thus  leaving  a  balance  in  favor  of  the 
Weggoners  of  $60,32.  By  bringing  the  notes  into 
the  account  and  giviiiir  Minter  the  benefit  of  inter- 
e-t,  amounti:»ic  to  $8J,22.  there  is  a  balance  in  his 
favor  of  $19,07,  as  the  account  contained  on  the  re» 
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'COrd  standiil.     There  may  possibly  be  an  error  in  Wagoonea 
transcribing  it,  for  according:  to  our  addition,  we  ^^     ^'' 
cannot  make  the  debits  against  Minter  amount  tolim!^  J^ 
more  than  $4533.60,  embracing  the  entire  amount, 
while  his  creilits  amount  to  $4553,57.     So  much  of 
the  judgment  at  law  as  amounts  to  $19^97  ought 
therefore  to  be  paid  wj)h  interest,  and  to  thai  extent 
the  injunction  should   lie  dissolved  with  d^magesi 
and  perpetuated  as  to  the  residue. 

Minter  seems  to  suppose  that  lie  is  entitled  to  the  ir  upon  atr. 
whole  $171,39,  for  which  he  has  obtained  a  judg- justment  of 
ment,  because  the  note  for  thnt  sum  has  not  been  *^*^{*"j"*' .  * 
brought  into  the  account.     Me  would  l>e  right  in  jjlnde,  and  a 
this,  if  it  were  not  that  the  whole  $500  note,  (for  a  nronsr  bal- 
]iart  of  which  the  note  for  $171,31^  was  given)  has  anoeisstricle 
been  brought  into  the  account.     It  is  very  clear  that  iu^^a  denJand 
the  Waggoners  have  paid  the  whole  amount  of  both  ooei(hor.«ul^, 
notes  for  $500,  and  tl>e  interest  on  them,  in  money  f*^®  chancel* 
and  property.     The  proof  of  this  does  not  de|)end  {j^J^  JJ'.'^^ '^' 
upon  the  exhibition  of  the  notes  by  them  as  taken  in 
and  cancelled,  but  they  shew  how  tl»ey  were   paid 
by  their  account,  which  Minter  admits  to  be  cor- 
rect in  this  rei^pect.     If  then  the  whole  of  the  $500 
note  has  been  paid,  it  h,  impossible  that  a  no(e  for 
$l71,39cangrow-out  of  it  and  continue  to  exi^^t  as  a 
just  debt.     It  is  easy  to  perceive  how  it  happened 
that  the  parties  have  been  led  into  the  error  which 
has  been  committed.     When  the  three  notes,  amount- 
ing in  the  whole  to  $481 ,40,  were  executed,  the  total 
amount  of  Minter's  claims   was    $3036.27.      The 
Waggoners  had  paid  before  that  time,  $^25,57}, 
thus  leaving  a  balance  due  $510,69^  instead  of  481 ,40 
as  the  parties  supposed .    The  mistake  ivas  after  warda 
corrected  by  the  execution  of  a  note  for  $2^9,24.  When 
the  three  notes  for  the   $481,40  were  given,   the 
note  for  $171,39  was  not  produced;  anil  the  parties 
acted  as  if  no  such  note  was  in  existence.     That  note 
must  have  been  overlooked  in  the  calculation,  for 
upon  the  hypothesis  that  it  was  to  be  pai<l,  there 
was  not  more  than  $339,30|  due  instead  of  $510,69}. 
The   Waggoners  having  gone  on    and    paid    the 
$510,69}  with  an  addition  of  interest,  and  $242  for 
an  error,  except  as  to  the  $19,97  already  mentioned^ 
when  there  was  only  $339^30}  due,  it  i^ould  be  re« 
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DEMHiM 
Vt. 

9tonk* 


l?arrf€d  in  equity  «s  a  payment  of  the  note  for 
$171,39  which  was  overlooked. 

Decree  reversed  with  costs,  and  the  caase  remand- 
ed for  a  decree  in  conformity  to  this  o^nnion. 

Tompkins^  for  appellant;  JHonroCj  for  appellees. 


Case  48. 


JVpril  10. 

Obligee  ns- 
«}gnt  n  note 
int'ctrmi*'^  ns- 
tigiiHe  'hilt  it 
18  beHring  an 
interest  of  1 
percent,  and 
proraisfs  >hat 
if  obtigvjr  did 
not   a^t-re, 
whrD  assignee 
flhould  »ee 
liiiii  to  p  )j 
the  l-i  ptT 
cent,  interest* 
tie  roMiicee^ 
wovi  ♦  pay  it. 
V\hen  ai« 
rienee  mrets 
oblitcor,  he 
aprpei  to  pfi> 
the  \t  per 
<5ent.  interest, 
and  renews 
»the  n«.tefl-in- 
cliidinc:  it. 
Derided,  that 
asooH^or  had 
no*   induced 
assignee  to 
purchase  the 
note,  he 
would  be  re- 
lii'V^'d  froni 
thv  on-  roent 
of  theii»ury. 


Denham  vs.  Stone. 

Error  to  the  Madison  Circuit ;  French,  Judge* 
Usury.     Assignee. 
Judge  UifDKitwooD  ('elivcred  tbeopir-inn^f  the  conrt. 

Denham  filed  his  hill  to  he  relieved  to 
tl>e  extent  of  usury  included  in  a  note  given  by  hira 
to  Stone  Stone  purchase  from  Curl  two  notes  on 
Denham,  who  had  promised  to  pay  Curl  an  inlerest 
of  12  or  I2J  fH»r  rent,  per  annum  for  indulfsence. 
When  Curl  parteit  with  the  notes,  he  told  Stone  that 
the  note  then  due  was  hearing  an  interest  of  12 J  per 
cent,  and  promised  that  if  Denham  did  not  a^rree  to 
he  responsihle  for  an  interest  of  that  amount  up  to 
the  time  Stone  misht  see  him,  he  would.  When 
Stone  and  Denham  met,  the  lattrr  agreed  to  pay  the 
interest,  and  the  notes  were  rei^ewed  inrUiding  the 
usury.  The  note  was  renewed  at  another  lime  m- 
cluding  interest  at  the  rate  of  12  or  12i  per  cent,  per 
annum  compounded.  Stone  now  contends  that 
Denham  ought  not  to  he  relieved  from  the  payment 
of  the  araoimt  of  usurv  which  he  had  agreed  to  pay 
Curl  hefore  he  parted  with  the  notes,  and  the  circuit 
court  was  oj  that  opinion. 

We  cannot  concur  with  the  circuit  court.  When 
Curl  assigned  the  notes  to  Stone,  he  acquired  a  legal 
right  to  exact  payment  of  their  amount  with  interest 
at  the  rate  of  6  ner  cent,  per  annum,  and  no  more. 
Denhum^s  promise  to  pay  more  than  that  to  Curl, 
was  usurious.  His  subsequent  agreement  to  pay 
Stone,  the  assignee,  and  consenting  that  it  should  be 
included  in  a  new  note,  could  not  change  the  cha- 
racter of  the  promise.     The  notes  having  become 
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libe  property  of  Stone  bv  the  assignment  would  not  DEfrtiAM 
constitute  a  valid  consideration  for  a  new  note  for         ^*' 
a  fj^reater  stun  than  the  principnl  and  Jef(al  interest,  ^towe,  fee. 
All  above  that  would  be  usury,  and  beibre  it  cotdd 
be  rerovered  it  would  be  necessary  to  shew  that  the 
excess  above  the  principal  and  legal   interest,  was 
based  upon  some  other  valid  consicleration.     There 
is  no  pretence  for  any  other  consideration,  unless  it 
1)6  the  promise  of  CurU  that  if  Denham   would  not 

Jay  or  agree  to  be  responsible  for  the  usury  which 
e  had  agreed  to  pay,  then  Curl  would  pay  it  for  v 
him.  It  does  not  appear  that  Denham  knew  of  this 
•eugagenient  made  by  Curl  to  Stone.  \^e  do  not 
perceive  how  this  promise  of  Curl  can  be  connected 
with  the  note  of  Denham,  so  as  to  constitute  an  ad- 
ditional consideration  to  support  a  new  note  for 
more  than  the  principal  and  legal  interest  due  on  the 
old.  It  may  be  said  that  Stone  would  not  have  pur- 
chased the  notes,  but  for  this  promise  of  Curl.  Ad« 
mil  that  to  be  true,  still  it  cannot  affect  the  liability 
of  Denham,  and  enlarge  his  debt,  when  no  act  was 
done  by  him  to  induce  Stone  to  buy  the  notes,  or  to 
give  more  for  them  in  consequence  of  his  promise 
to  pay  usurious  interest.     It  may  also  be  urged,  tliat  " 

as  Denhafh  €fid  agree  to  pay  Stone,  the  assignee,  the 
usury  which  he  promised  Curl,  and  actually  gave 
his  note  for  it,  that  Curl  is  now  discharged  from  his 
promise^  and  Stotie  will  loose  the  amount  unless  he 
can  collect  it  from  Denham.  It  was  well  understood 
that  Denham  was  not  legally  bound  to  pay  usury, 
and  that  his  promise  to  pay  it  was  absolutely  void. 
It  was  a  singula*"  contract  that  Stone  should  consent 
to  accept  a  void  promise  from  Denham  in  discharge 
of  Currs  engagement;  and  yet  such  Js  the  fact  from 
the  proof  in  the  cause:  for  it  seems  Curl  was  not  to 
be  bound  for  the  uxury,  provided  Denham  agreed  to 
pay  it  when  he  and  Stone  met.  This  rather  proves 
that  there  was  no  valid  consideration  for  the  promise 
made  by  Curl.  It  certainly  does  not  prove  that 
Curl's  promise  extracted  the  taint  of  usury  from  the 
new  note  executed  by  Denham,  who,  for  any  thing 
that  appears,  remained  ignorant  of  Curl's  promise 
to  pay,  in  the  event  Denham  refused. 

Correcting  the  error  which  the  circuit  court  has 
fallen  into,  we  make  the  amount  of  usury  included 
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in  the  last  note,  exceed  $45.  The  rotntnon  law  rer 
cord,  ahhoii^h  made  part  of  the  hill,  ha»  not  liren 
.  copied.  Our  calcntation  miffht  have  heen  more 
8atisfn.-tory  had  the  comtnon  law  record  heen  hefore 
U8.  The  derree  is  rever-e<l  with  costs,  and  the 
catise  remanded  for  procet*diiigs  not  inconsistent  wiik 
this  opinion. 

Caperton^  for  plaiutiff^  Turner^  for  defendant.- 


CHANcaar. 
Ca«e  49. 

April  II. 


Sawyer  vs.  Oliver- 
Anneal  from  th   Fraikli'i  Circuit;  Toon,  Jarfice. 
Lapse  of  time.     Elder  and  Junior  PatenUes.     Poesemoff. 

Qhi9(  Justice  Robertson  tldirereri  the  o  •iaion  of  the  curt. 
Judee  Nicholas  did  n  t  sit. 

7'his  is  a  snit  in  chancery,  instituted 
by  Sawyer,  a  junior  fiatentee,  for  land  claimed  hy 
Oliver  under  a  senior  grant  to  Robert  Church,  u 
seemsthat  the  entry  of  Sawyer  is  valid  and  includes 
■the  land  now  in  controversy.  The  »<ppellee  has 
not  exhibited  or  relied  on  the  entry  of  Church,  but 
has  pleaded  and  now  insists  on  lap^e  of  time  in  bar 
t)f  the  appellant ^s  equity.  I'he  apj/cllee  claims  250 
acres  of  unimprovd  land  "'in  (/le  tfoods."  Both  pa- 
tents had  been  issuetl  more  than  twenty  years  prior 
to  the  commencement  of  this  suit.  The  land  in  con- 
test was  never  occupied  under  either  of  the  con- 
flicting titles,  except  so  far  as>  by  construction,  it  may 
be  deemed  to  have  l>een  in  the  posi^ssion  of  the  one 
or  the  otiier  palentee,  in  cnmsequence  of  an  actual 
occupancy  by  residence  and  enclosure  (under  each 
of  their  claiuis)  of  other  parcels  of  the  land  covered 
by  both  patents. 

Robt^  t  Church,  the  patentee,  settled  within  his 
patent  ^  ou  niary,  abotit^theyear  1790,  and  c!ontinued 
to  reside  itiereon  until  his  cienth  since  1820;  but  he 
never  extended  his  actual  enclosure  within  the  pa- 
tent line  of  Sawver  Between  the  years  f790  and 
1792,  his  son.  Robert  Chnnh,  jr.  intending  with  his 
permission  to  settle  on  a  part  of  his  tract  which  wo 
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\kmiuputid^^''hm\i  a  house  near  the  line  of  Sawyer,  Siwybii 

okarcii  ahout  sseven  acreti,  covereil  hy  l>otii  patenU^  ^       '* 

^d,  with   the  afi()<eiit  of  one  Quirk,   who   »RHi   he  \     - 

claimed  under  Sawyer,  he   ileareil   ahont  thirteen 

acres,  covered  exchiHvely  by  the  |ialeiit  of  Sawyer, 

and  couliniied  to  resi<le  cm  the  place  thus  improved 

iroiii  the  date  of  hi?:  ^ru  frettleuient  until  his  death 

in  1825,  ctniming  seven  acres  under  his  father,  and 

the  thirteen  at  res  under  Quirk:  and  there  is.  proof, 

that  Church)  the   patentee,   ^^exeriised  ownership" 

over  ti\e  whole  irait  iuiliided  in  his&  |>atent;  but  there 

U  no  proof  of  any  other  actual  posse>i>]on  by  him 

of  any  of  I  he  interference  prior  to   18(3,   than   thai 

l^hich  may  have  enured  to  him  in  cont^equence  of 

the  occupancy  of  bis  son  fio/>ert. 

It  does  not  apfjear  that  Sawyer  ever  resided  on  any 
part  of  the  land  iiu  luded  hy  his  ^)atent,  or  that  be 
nad  at  any  time  within  twenty  years  prior  to  the  in- 
stitution of  this  suit,  any  other  actual  possession  of 
any  part  of  it  than  such  pof^sessition  as  many  have  re* 
suited  to  his  benefit  from  the  occupancy  of  persons 
Vrho  entered  umler  Quirk.  If  does  not  appear  that 
Quirk  ever  settled  on  any  part  of  the  land  covered  by 
either  of  the  pjitents — but  between  the  years  1795  and 
1798 and  1800,  i«everal  jiersons  settled' within  the  in- 
terference of  the  two  patents  under  contracts  with 
Quirk,  but  all  of  them,  except  one  Rutherford,  en- 
tered as  purchasers,  by  uietes  aiul  bounds  not  in- 
cluding or  interfering  with  the  land  now  in  contest. 
Rutherford  entered  as  a  tenant  under  Quirk,  in  1798^ 
and  was  succeeded  by  one  Keeton,  who  remained 
nntil  ISn  or  13. 

The  fact  and  the  extent  of  possession  must  be  as- 
certained by  deductions  from  the  foregoinjBr  circum- 
stances. I'l^e  depositions  are  loose  anc!  indefinite 
concerning  facts  which  might  have  settled  the  con- 
troversy at  once,  without  the  necessity  of  resorting 
to  inferences  from  the  crude  ami  imperfect  generali- 
ties with  which  the  parties,  relying;,  we  presume,  oa 
much  within  their  own  observation  and  know- 
ledge, seem  to  have  been  content  to  submit  their 
case.  But  whatever  may  exist  out  of  the  rcord, 
the  foregoiutr  synopsis  presents  all  the  material  fa«i« 
wbidi  have  been  proved. 
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SjkwTEa  if  each  of  the  patentees  should  be  considered  us 

▼•'  having  been  actually  posaestt'd  ol  any  portion  ol  the 

Q^'y*^^^-  i»|i,  with  itie  iiiientiou  oi  possej&^ing  the  whole,  he 

'  wjio  held  the  beUer  right  should  be  deemed  lO  iiKve 
been  in  the  actual  pu&t^ssion  of  tiie  parcel  now  m 
eontest.  The  appellant  has  the  better  right  in  equity. 
Church  hail  tlie  superior  legal  right.  The  appellant 
could  not  have  inaiiitaiiieU  an  ejectment  on  his 
junior  legal  tiile;  he  had  no  legal  right  of  entry. 
But  when  he  seeks  his  equitable  right,  the  chancellor 
will  apply  the  statute  ot  liniitationb  as  lar  as  siich  ap- 
plicaiion'niay  be  consistent  with  equity,  or,  in  the 
language  of  authority,  ^*a»  thit  skUtut  would  have  ap- 
pUed  if  his  right  siiould  iiavp  been  iegak  instead  of  eqwtor 
6/e."  At  law  there  is  no  ditiicuity  in  oeciding,  as 
between  an  elder  and  junior  patentee  (who  had  both 
been  in  actual  poi»ses>sion  within  the  lap,  each  claim- 
ing and  intending  to  occupy  to  the  e^itent  ot  his  pa- 
tent bounds)  that  the  holder  of  the  elder  grant  had 
been  possesseil  <^'  all  the  land  not  actually  enclosed 
by  tlie  junior  patentee.  But  wiiether,  il  the  junior 
patentee  hold  the  s»uperior  equity,  the  chancellor 
should  consider  the  possession,  under  the  like  cir- 
cumstances, to  have  lieen  his,  is  a  point  which  this 
court  has  never  directly  settled.  Tiie  supreme  court 
of  the  U.  b.  decided  it  in  the  atiirmative  in  Hunt  vs, 
Wickhtfe,  2d  Peters. 

But  it  does  not  become  indisj^engable  for  this 
court  to  decide,  in  this  case,  the  point  thus  present- 
ed, for  we  are  of  the  opinion— Isi.  »  hat  H.  Church 
was  in  pos^s^ion  of  the  seven  acres,  with  the  inten- 
tion of  holding,  for  hi»  lather,  possession  of  the  land 
in  controversy.  2d.  I  hat  the  appellant  never  was 
in  ai  tual  possession  of  the  land  now  claimed  by  the 
appellee.  (And  we  wish  to  be  understood  as  not  in- 
timating any  opinion  on  the  point  which  we  have 
waived.) 

tst.  We  are  disposed  to  think,  that  Cluirch,  the  pa- 
entee,  iiuemled  that  the  possession  of  his  son  should  be 
extended  bejond  the  enclosure.  There  is  no  proof  that 
the  son  held  any  defined  quantity  or  boundary,  or  oc- 
cupied the  land  otherwise  than  as  the  tieneiiciary  and 
mere  locumtenens  of  the  father :  and,  of  course,  we  leel 
authorised  to  infer,  that  the  father's  actual  possession 
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.watitfextemivensU  would  have  been  if  he^inFteatl  of  Saw?kr 
the ^OD)  hud  emlosed  and  cultivated  the  seven  a<:rt.>         ▼•• 

within  the  two  |mtents;  and  a»  he  claimed  to  the  ex-    "^'^'^* 

tent  of  hits  patent,  we  should  be  disposed  to  infer 
that  he  intended  that  the  poss^e^k^ion  and  claim  diould 
be  coterminous,  when  not  t>epurateo  by  intrusion; 
and  therefore,  as  there  is  no  proof  restricting  the 
possession  of  the  son,  or  tending  to  bhew  the  terms 
of  his  occupancy,  or  whether,  as  purchaser  or  as 
tenant,  we  will  consider  him  as  holding  for  the 
father,  and  jointly  with  hiin,  without  any  limitation, 
as  to  quantity  or  boundary,  by  any  contract  be- 
tween them.  This  inference  is  fortined  rather  than 
weakened  by  the  fttct  that,  when  the  son  first  enter- 
ed, he  intended  to  settle  on  '-^undisputed^^  land — for 
from  this  circumstance  it  may  be  inferred  that  no 
definite  boundary  or  quantity  had,  by  contract   or  ^ 

otherwise,  l>een  assigned  to  the  son,  but  thai  he  was 
permitted  to  enter  upon  and  occupy,  as  an  usufruct, 
the  entire  tract  without  restriction  as  to  bounilary:— * 
and  as  he  retained  tlie  seven  acres  until  hi&  death 
without  disturbance,  we  may.  infer  that  both  his 
father  and  himself  intended  to  hold  land  covered  by 
the  appellant^s  patent;  and  that  jointly,  the  one  as 
grantee,  the  other  as  usufruct,  they  intended  to  be 
possessed  co-extensively  with  the  grant  to  the  father, 
except  so  far  as  their  possession  was  ousted  by  aA- 
verse  occupancy. 

2d.  The  appellant  according  to  the  proof,  was 
never  possessed,  injaci^  of  the  land  in  contest,  with- 
in twenty  years  prior  to  the  commencement  of  this  ' 
suit,  unless  Rutherford  was  possessed  as  less^ee  of  all 
the  land  not  included  fn  the  tracts  sold  to  others 
whose  possession  did  not  intrude  on  the  boundary 
now  claimed  by  the  appellee. 

There  is  no  proof  of  the  terms  of  Rutherford's 
tenure — he  seems  to  have  been  a  stranger  to  the  ap- 
pellant. The  depositions  speak  of  »*Ai«  /)face,"  and 
tiie  |)erson  who  now  holds  it  as  purchaser — of  the 
eviction  from  it  in  the  ejectment  by  Owens.  These 
facts,  combined  with  the  fact  that  Owens  did  not 
touch  the  land  now  in  contes^t,  and  that  other  per- 
sons who  held  defined  boundaries  as  purchasers,  frona 
Quirk,  occupied  such  positions  as  to  render  it  im- 
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Sawt  8.        ptohaWe  that  tlie  lease  iiicludetl  the  land  claimed  by 
*»  ine  apfHillee,  dispose  iis  to  think  that  neither  Ruther* 

^^''^'^^"         ford  nor  Keetoii  was  ever  posse^ised  in  fact  of  any 
part  of  that  land. 

Besides,  no  privity  between  Qnirk  and  the  appel- 
lant has  been  shewn  to  haveexi^ted  when  the  former 
sold  and  leased  parts  of  the  land  patented  to  the  lat- 
ter:— nor  di>es  it  ap|»ear  that  these  contracts  were 
ever  recognized  by  the  appellant: — nor  is  there  any 
proof  iliHi  Quirk  even  claimed  as  purchaser  or  other- 
wise, under  the  ap()ellant,  tkt  iohoU  tract  covered  by 
his  patent  or  that  portion  of  it  claitiied  by  the  ap- 
p»»llce.  Therefore,  there  is  no  suffirient  reason  for 
i/*/«rrtng  that  ihe  land  now  in  contest  was  leased  to 
R  itherlord,  or  was  claimed  by  Quirk,  or  that  such 
claim,  if  ever  made,  was  saiictionett  by  the  api>el- 
lant!  It  is  true  that  one  witness  swore  in  general 
a?.d  incidental  terms,  that  Quir\  sold  out  the  whole 
tract,  and  that  the  w/y^le  neigfibfjrhood  thereupon  snttled 
Qfi  ii — and  that  another  witness  swore  that  Quirk 
was  in  the  po  session  of  the  whole  tract.  But  these 
general  allegations  are  evidently  unauthorised  de- 
ductions from  the  foregcting  facts^  and  are  materially 
inconsistent,  in  some  resjjeits,  with  fai ts  proved  by 
those  two  witnesses  thems<»lve8.  The  extent  of 
Quirk's  possessio)i  and  its  effect  on  the  claim  of  the 
op|.ellaiit  mmst  he  determined  by  legal  deductions 
Tom  established  facts,  and  not  by  tlie  hasty  and  unsus- 
tained  inferences  of  witnesses  who>e  opinions  (per- 
haps inadvertently  expressed)  have  not  been  accom* 
panied  by  the  reasons  which  may  have  prompted 

of  an  inter-  Wherefore,  as  Church  the  patentee  seems  to  have 
f.*rence  bjr  el-  |.^j^g„  po>sessioii  of  the  land  in  controversy,  as  early 
and  SViTwas  1792,  and  as  iheie  is  no  snffii  ient  proof  that  his 
twrn^y  ye»ra  possession  has  ever  been  interrupted  by  any  intru- 
f'om  cma.'M-  ^[qj^^  mtual  or  i  onstructive,  the  appellee  is  protected 
pt..l-'i""n'  by  lapse  of  time  to  the  whole  extent  of  the  250 
bnrtojn'Mor  acresciaiii^ed  in  this  suit, 
p.t.  ntro'.  p  affirmed. 

rq  iitRhle  ti- 

11.  .o  o.o  in.        Triplett^  for  appellant;  Haggin^  for  appellee. 
fnt«rf«renf.e. 
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Fatsey  Stewart  vs.  S.  D  B.  Stewart,  chancers 
alias  Towns, 

Error  to  the  Chris  lan  Circui  ;  ShAcki  bford,  Judt^e.  Case  5<X 

Contracty  unreasonable.     Cancelment  of  Contracts. 

Jutige  Undjerwooo  deivTe't  the  opi  ion  of  the  court.         April  I  f. 
Judire  Nicu*>i.As  '.id  hot  -it. 

In  Deremher,  1823,  Stephen  Stewart 
published  his  last  will,  by  which  he  gave  to  his  wife, 
.the  plaintiff  in  error,  one-third  of  his  personal  estate 
during  her  life  or  widowhooti,  and  npon  her  death 
or  marriage,  the  one-half  of  said  third  was  to  be  sub- 
ject to  her  disposal  absohitely,  and  the  other  half 
was  to  go  to  bis  two  daughters.  He  likewis«e  tie- 
vised  to  his  wife  dnrins  life,  or  widowhood,  seve* 
ral  tracts  of  land  with  the  same  provision  upon  her 
death  or  marriage,  leaving  half  at  the  absolute  dis- 
posal of  the  wife,  and  the  other  half  to  the  daugh- 
ters. The  will  gives  fifty  acres  of  land  to  Lucy 
Towns,  Stephen  D  B.  Towns,  (alias  Stewart)  the 
defendant  in  error,  and  f  etsey  M  F:ii  land. 

In  182G  the  testator  died.  It  appears  from  the 
record  that  he  lived  for  many  \eai:»  with  the  wo- 
man called  by  the  natue  of  Lucy  Towns,  and  that 
tbe  defendant  in  error  was  the  ist^ue  of  their  cohabr 
itation.  In  the  fall  preceding  the  making  of  the 
will  the  testator  left  home  with  the  plaintitf  ui  error, 
and  they  were  tnarried  by  a  jui^tice  of  the  peace  of 
Butler  county,  according  to  the  forms  ol  law.  Be- 
.fore  this  event,  but  how  long  does  rmt  appear,  he 
had  separated  from  Lucy    Towfis,   arul    in    conse-  ^ 

quence  thereof  a  quarrel  took  place  between  him 
and  the  defendant,  who  took  sides  with  hii^  mother. 
It  is  proven  that  Lucy  Towns  said  t^he  never  was 
marrird  to  Stephen  Stewart.  This  circumstance 
connected  with  the  provisions  of  the  will,  and  the 
fact  that  be  married  the  plaintiff  leave  but  little 
doubt  that  the  coimection  between  the  testator  and 
Lucy  Towns  was  illicit. 

On  the  day  before  the  testator's  death,  the  de» 
fendant  visited  him.  He  returned  the  next  day  and 
found  the  testator  dead.  Before  the  i  orpse  was  in- 
terred the  transaction  took  place  which  coudtitutes 
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pAT'ir  Stkw-  the  jsiihjert  of  the  present  snit.  The  plaintiff  ex«- 
^^^         cnt«»c1  an  instrument  of  writiner  purporttiur   for  the 

Stephen    D.  consideration  of  one  dollar,  to  sell  or  convey  to  the 

B.  SriiWAaT,  defendant  all  her  risrht,  title,  interest  and  claim  to 
Tow'ns.       ^^®  estate  of  Stephen  Stewart,  deceased,  which  she 

t j— —  then  was  or  mi^ht  thereafter  be  entitled  to  hv  deed 

offfift,  will,  or  in  any  manner  whatever.  On  the 
same  dav  this  instrument  was  execnted,  the  defendant 
cxernted  another  hindinq  himself  for  the  considera- 
tion of  one  f^ollar,  to  deliver  over  to  the  plaintiff  two 
beds  and  furniture  that  shebronpht  with  her  when 
she  ca  e  to  live  with  Stephen  Stewart,  his  father; 
.  also  one  l-irsre  kettle,  one  small  pot,  and  one  stew 
pan,  and  nUo  her  wearinsr  apparrel;  all  of  which  ar- 
ticles, accordingf  to  the  stipulation  of  the  writinfif,  he 
was  to  deliver  as  soon  as  possible,  ffivinsr  time  for 
an  executor  or  administrator  to  act  lawfully. 

The  plaintiff  Wed  tier  hill  in  substance  alledffinjor 
that  the  instrument  executed  bv  her  was  sisrned  and 
delivered  without  tmv  sufficient  consideration,  at  a 
time  when  she  was  ignorant  of  her  rights  under  the 
will,  when  she  was  not  oufdified  to  transact  busi- 
ness, fhroufirh  frrief  for  the  loss  of  her  hnshand,  and 
when  she  was  under  the  influence  of  fear  «xrited  by 
the  conduct  and  threats  of  the  defendant,  whereft>re 
*he  prays  that  the  instrument  may  be  cancelled. 

Tbeanswer  of  the  ^^efe^dant  admits  nothing  fa- 
ToraMe  to  the  plaintiff.  He  in«ists  that  the  contract 
was  fair,  and  oucrbt  not  to  l>e  disturl)ed.  The  court 
<Iis*ni««ed  the  bill  with  costs. 

^  The  transactions  nre«!i*nted 'by  the  witnesses  are  of 
rare  occirr.'enf  e.  The  idea  of  the  wife  and  the  son 
deliberatrtv  nn*!  ralmlv  bnreaininjr  over  the  dead 
"bodv  of  the  hn«band  an«l  father,  before  it  has  been 
committed  to  the  grrave,  and  disnosinjr  of  the  estate 
left  bv  him,  is  1nromp»tiMe  with  tho«e  feelings  of 
our  nature,  renerallv,  if  not  !mivers:dlv,  excited  by 
the  presence  of  tbp  rorpse  A  strangrer  upon  such 
an  occasion  woidd  be  re^'arded  as  destitute  of  com- 
mon svmpatbv  who  would  make  the  mansion  of  the 
unbnried  dead  the  T»lace  of  traffic.  How  the  nearest 
connexions  and  relations  of  the  deceased  can  do  it 
is  unaccountable  upon  the  ordinary  principles  and 
feelings  which  govern  human  conduct. 
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Dnrinsj  tlie  existence  of  coverture  the  law  denies  Pat'f  3t*w-         ! 
to  the  wife  the  capacity  to  contract,  except  in  a  few        ^'"^  * 

cases  of  peculiar  character.     The  death  of  the  hus-  sxephev  D. 
band   removes  tlie  les^al   disability-     The   i^orrow  B.  Stkwart, 
which  pervades  the  mind  and  heart  of  a  wife  in  con-        (nlias 
sequence  of  the  death  of  hrr  husband,  for  whoih  'Towns  ) 
during  the  coverture  she  felt  common  respect  and 
affection,  does,  in  many  cases,  temporarily  disquali- 
fy and  unfit  the  mind  for  a  deli!>erate  survey  of  the 
new  attitude  in  which  she  is  placed,  and  the   new 
rights  and  duties  which  devolve  upon  her.     With- 
out saying,  that  all  contracts  made  with  a  widow 
between  the  death  and  burial  of  her  husband,  would 
be  regarded   by  us  as  void,  prima  fack^  in  conse- 
quence of  the  general  prevalence  of  gr  ief  during  this 
{)eriod,and  a  correspondent  disqualification  to  think 
of  and  attend  to  business^  it  may  be  safely  affirmed, 
that  all  such  contracts  should  he  watched  with   a 
jealous  eye,  and  whenever  there  exists  the  least  cir- 
cumstcince  of  unfairness  or  cinum  vent  ion,  the  chan-  • 
cellor  should  interfere  and  set  them  aside. 

In  this  case  it  is  proved,  that  the  plaintiff  evinced 
by  her  conduct  a  deep  sen«e  of  her  loss.  She  mani- 
fested her  affection  by  kissing  the  corpse,  and  she 
wept.  There  is  nothing  in  tUe  record  which  will 
authorize  us  to  pronounce  these  indications  of  heart- 
felt sorrow,  the  artifices  of  deceit. 

According  to  the  proof,  the  defendant  and  his 
mother  were  at  the  mansion-house  before  the  testator 
was  buried,  setting  up  pretences  of  authority,  to  say 
tlie  least  of  it,  in  defiance  of  the  rights  of  the  lawful 
wife.  He  demanded  the  keys  of  R.  Lewis,  the 
plaintiff's  brother,  and  said  he  woidd  go  where  he 
pleased.,  keys  or  no  keys.  The  plaintiff,  at  the  re- 
quest of  George  Myers,  surren<U»red  the  keys  to  the 
defendant,  who  gave  them  to  M'Lean  and  M'Kinny 
to  keep,  and  to  examine  the  drawers,  iic.  for  papers 
and  money,  which  was  done.  The  defendant  be- 
came anirry.  He  held  an  open  French  dirk  in  his 
hand.  The  (>lafntiff  and  another  lady  etuleavored 
to  get  it  from  him.  He  refused  to  give  it  up  to 
them  — expresse<l  a  willingness  to  surrender  it  to 
some  of  the  ^  boys^^^  and  said,  he  did  not  intend  any 
harm;  and  if  he  wanted  to  hurt  any  one,  he  would 
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PAT'r  Stkw-  rather  do  it  with  his  fist.  The  defendant,  hy  a 
^V9^  question  asked  a  witness,  attempts  to  shew  that  he 
Stephen  D.  did  not  design  to  ulariii  hy  holding  his  0|)en  dirk  in 
B.  Stewart,  his  hand;  and  that  he  took  it  out  in  order  to  hold 
Towns!)         *ll^  ^^®  ^^^^  of  one  of  the  lorks  that   was  out   of  re- 

— — ! j^ir.     Admittinjir  that  he  first  produced  the  knife 

for  that  purpose,  it  is  incredible  to  lielieve  that  the 
iwo  women  i^hould  have  desired  to  get  the  knife 
from  him,  and  that  the  plaint iif  shouhl  have  been 
alarmed  at  it,  as  the  witness ^^ays  she  was.  if  he  had 
immediately,  aAer  fixinsr  the  holt,  put  up  his  knife. 
What  cause  of  quarrel  or  dispute  there  was  between 
Lew4«and  the  defendant,  we  are  n'ot  tf»M,  nor  does 
the  record  exhibit  any  thin^  at  whic4i  he  v<nAi\  in 
our  opinion  t>e  justly  oifended  By  otte  witness  it 
is  proved  that  the  plaintiff,  when  the  defendant 
came,  shut  the  doors  m  apparent  alarm,  and  refu^sed 
•admittance  We  refrain  frum  stating  fac^s  detailed 
bv  witnesses  whose  credibility  has  tieen  -assailed. 
■  The  inference  to  be  drawn  from  the  foregoincr,  we 
think,  well  justifies  the  opinion  thnt  the  plaintiff 
was  induced  to  enter  into  the  contract  mainly  by  the 
improper  and  violent  conduct  of  the  defendant,  and 
.not  from  a  deliberate  conviction,  even  if  she  had 
been  in  a  situation  to  mature  tlie  subject,  that  the 
contract  was  beneficial  to  her. 

According  to  the  defendant's  own  admission,  he 
vhad  fallen  out  with  his  father  because  he  discarded 
.p  his  mother  and  married  or  lived  with  the  plaintiff 

i  as  his  concubine;  to  state  it  as  the  defendant  would 

have  it  considered.  This  of  itself  was  well  calcu- 
lated to  make  the  plaintiff  look  upon  him  with  dis- 
.trust.  If  he  had  been  a  legitimate  son,  -iliscarded  as 
he  seems  to  have  been,  he  had  no  right  after  his 
father's  death,  leaving  such  a  will  ns  he  did^  to  en- 
ter upon  the  mansion-house  premises  and  demand 
the  keys.  His  object  in  the  whole  proceeding  was 
manifest.  It  was  to  divest  the  plaintiff  of  her  rights, 
or  to  prevent  her  from  sacrific^xig  the  rights  of 
otiiers  If  this  last  be  insisted  on  as  the  canse  of  his 
interference,  it  may  be  truly  replied  that  the  law 
did  not  constitute  him  the  guardian  of  any  person's 
rights  in  this  case.  It  w»s  his  iriipro|)er  conduct,  it 
seeoisy  which  induced  uiany  to  advise  the  plaintiff 
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U>  talce  what  she  hronoht  and  give  up  the  rest.  Such  PxT'r  St£w- 
aiivue,  uiitler  such   circuntstaiHes,   was  well  calcu-         art 
lated  to  add  to  the  weight  ot  the  plaiutilTs  grief,  and  g,.     ^*'     q 
further  to  distract  her  mind.  B.  Stewart^ 

It  does  not  appeitr  that  the  plaintiff  at  the  time  .    (''*"* 
•                .•<.!'       *•                     •        I.       •                      I  ow^8.) 
she  executed  the  writing;  c'Onveyrns  her  uiteret^t    in 1 

the  ertale  of  her  deceased  husband,  had  any  know- 
ledge of  the  contents  of  the  will  She  alledges  she 
had  not.  The  defendant  expressed  his  disbelief  of 
the  allegation,  hut  iloes  not  pretend  that  the  will 
"Was  exbihited,  or  \U  contents  made  Known  at  the 
tinu*  the  comraol  was  made.  We  think  it  but  a- just 
inference,  from  the  fact  of  his  getting  possession  of 
the  keys,  examining  <lrawers,  &c.  that  he  discovered 
the  will  an<i  learned  its  contents  W  so,  he  ought 
to  have  made  it  known  to  the  plaintiff  before  con- 
tracting with  her. 

The  consideration  of  the  contract  is  trifling,  if  it  Contract 

can  be  regarded  at  all.     It  propo>es  to  j-ei  ure  to  the  "*'*f^®  ^}^^  * 

1   .    ^  ix»  /  I*  11^-  .1  •  ■  widow  imme^ 

plaiutin  (regarding  one  oi>ljgatiOn  as  the  considera-  diately  auer 

tion  of  the  other)  a  verv  imonsitierable  portion  of  Heath  of  her 
the  property   deviled  to  her,    and    for  that  little,  **V®^**??\    , 
she  gives  up  the  balance  W(»rth  ten  or  twenty  times  J^y  Hn^unbu- 
as  much.     It  is  manifWt  that  unless  the  estate  is  in-  Hed  corpse  in 
solvent,  or  nearly  so,  the  consideration  received  bv  ^^-^  presHnce, 
the  plaintiff  au.o«»ts  to  ..othiug.  '   ^llT^t"'^ 

Upon  the  wirole  case,  we  are  clearly  of  opinion,  violence  cal- 
that    the  contract   comes   within   that   class   which  iniimidate* 
Powel,  in  his  treatise  deuomiiuUes  unreasonabley  and  he<  to  its  cxe' 
is  as  fit  ft  case  for  the  interposition  ol  the  chancellor  (:uti<>n,  and 
as  the  case  of  Heme  vs.  Vleeres,  reported  in  I.  Vern.  ^^  ^h»ch,  for  ' 
465,  and  Brown's  Chan.  Ca.  176  in  note,  and  coin-  sideration 
mented  upon  by  Powell  on  Contracts  1 53".  she  relin- 

The  decree  of  the  circuit  court  is  tFierefore  re- ^derab/e  hgl 
versed  with  costs,  and  the  canse  remandeti  with  di-  acy  to  which 
rections  to  enter  a  decree  canceliiug  the  contract  be-  *^  w.p  pni- 
t.ween  the  parties.  {^^.a^,*;- 

^hriitenden^  for  plaintiff;  Brmn.  for  defendant.  !^="  Htri.ied 

*  '  to  b    unreo' 

ionabiet  «itd 
th  f»f«»ri'onn- 
celuble  by  tho 
chancellor. 
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Assumpsit.  SaffVan's  Adjur  s.  vs,  Kennedy. 

Case  51.  Error  to  the  Chriatiaii  Circuit;  ^hackleford.  Judge. 

Jlssets.     Mminiatrator  dc  bonis  non. 

Aoril  K  Chief  Justice  Robertson,  deliiered  the  opinion  of  the  Court- 

Judge  Nicholas  did  not  tit. 

In  an  action  of  assumpsit,  Kennedy  ob- 
tained a  judgment  against  the  administrators  de  bonis 
non  of  John  Salfrans,  deceased — to  reverse' which, 
this  writ  of  error  is  probecuted. 

Various  errors  are  assigned;  but  being  of  opinion » 
thai  there  is  no  error  in  the  pleadings  or  in  the  opi- 
nions of  the  circuit  court  thereon;  this  court  will 
consider  the  assignment  of  errors  only,  so  far  as  it 
complains  of  error  after  the  issues  were  conckided. 

On  the  trial,  u]>on  an  issue  upon  a  ^^^  of  no  assets 
and  upon  other  issues,  the  defendant  in  error  was 
permitted  to  read  to  the  jury,  a  docuinent  purport- 
ing; to  be  a  receipt  givcii  by  the  plaintiffs  in  error  to 
the  clerk  of  the  county  court  for  bonds  described 
as  obligations  wiuch  had  been  given  to  the  same 
man  who  was  administrator,  for  slaves  sold  by  him 
as  a  commissioner,  and  which  had  been  deposited 
with  the  county  court  after  a  settleaietit  with  the  re- 
presentative of  the  administrator,  prior  to  the  ap- 
pointment of  the  administrator  de  bonis  non.  The 
plaintiffs  in  error  excepted  to  tfie  admission  of  that 
document  as  evidence;  and  we  are  of  opinion,  that 
the  circuit  court  erred  in  aduiitting.it. 

Bonds  exccu-  Bonds  cxccuted  to  the  administrator  in  his  fidu- 
ted  to  an  ad- cial  character,  could  not  have  constituted  asset* 
Biinistrator  ii»  jj^  ^iie  hands  of  the  administrator  de  bonis  non^  be- 
his  fiducial  ^.j^^ccThe  assets  for  which  thev  had  been  given  had 
cSr'ation  been  specifically  and  essentially  changed,  so  that  the 
of  ns$;cts  sold  honds  should  have  l)een  deemed  chatties  belonging 
by  him)  are  ^^  t|,e  obligee,  and  not  assets  in  the  hands  of  the 
the\'!"r:!i*of"adininistrator.  ' I  he  personal  representative  of  the 
an  n/tmii.is.  deceased  administrator  could  alone  maintain  suits 
iTat^fdebo-  ^n  the  bonds— (See  13a.  \b.  Tit.  Exr's.)  A  fortiori, 
rhorstaie*"*  l^onds  made  payalde  to  commissioners  in  consid- 
eration of  a  sale  of  slaves  (in  the  hands  of  an  adminis- 
trator) cannot  be  assets  in  the  hands  of  an  adminis- 
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irator  de  bonis  turn.  The  slaves  were,  we  presume,  Saffbax's 
soul  for  tUe  benefit  of  the  distributees,  aiiti  because  A»'*y*8- 
a  divis'iou  m  kind  was  impracticable.     The  coinmis-  Kc^-^Eo7. 

sioner  was  a  trustee  for  the  distributees — and   the 

bonds  given  to  him  were  not  assets*  in  his  own  hand^,  Nothing  is  a?- 
tts  the  administrator;  consequently  they  cannot  con-  f*^^^  .'J'.J^**' 
stitute  assets  ni  the  hands  of  the  plamtiris,  as  admm-    ,imiiii«  r>tor 
istrators  de  bonis  non^  who,  as  such,  would  liave  a  de  bonis  non, 
right  to  nothing  which  had  not  remained  actually  or  ^jprpt  ti.ove 

•  ^       II  •  •  I    r.    L       ^i_      •    .      *.    *  1    things    vMich 

Virtually  in  specie,  as  it  was  left  by  the  intestate^  and  remain i*.  spe^ 
had  not  been  administered  by  the  administrator,  cie,  as  1  ft  hy 
And  to  that  effect  the  plaintiffs  moved  the  circuit  **>»  »"^«"^'*te, 
court  to  instruct  the  jury — but  the  instruction  was  UJIyp'^Jj^^jJ^^jj 

refused.  ndniinistertd 

In  admitting  the  document  A  from  tlie   county  jg^pj^.*^'^  ™*"" 
court,  and  h)  refusing  to  give  the  foregoing  instruc- 
tion, tlte  circuit  court  erred. 

But  there  was  no  error  (as  the  plaintiffs  seem  to  Amount,  as^ 
suppose)  in  the  refusal  by  the  circuit  court  to  in-  ^''r^wined,  on 

.     *      .1       •  At     *  *i  .  *   •        I  A    aettkment 

struct  the  jury  that  the  atnount  ascertained,  on  set-  with  the 

tlement  with  the  county  court,  to  have  been  due  by  the  county  court, 
administrator^  and  not  accounted  for  by  him,  was  tlie  j?  *?** f^*'^ 
proper  criterion  for  determining  the  amount  of  as-  f^nutratm-  ' 
sets  which  had  come  to  their  hands.     That  balance  i^nuiHsstuia 
could  not  have  been  assets  in  the  hands  of  the   ad-  ^^^  h^nds  of 
ministrators  de  tonw  non.     But  whatever  chatties  ^^  uliQx^eho.- 
the  intestate  remained  unad ministered  by  the  admin-  nUnon,  umI 
istrators,  may  have  been  assets  in  tlieir  hands.  there. on  is  no 

_        _         ,  ,  .    ,    ,  ,  %    %     criterion  for 

But  for  the  errors  which  liave  been  sngge>led  in  determining 
this   opinion,   the   judgment   of  the    circuit    court  »heamountof 
must  be  reversed  and  the  cause  remanded  for  a  new  ^^^^  whi  h 

,  nave  come  lo 

trial.  the  hands   iS 

Broxm^  for  plaintiffs;  Morehead,  for  defendant.        uiitcT^deToi 

nis  non. 
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Debt.  BranhaiH  et  al.  vs.  Commonwealth, 

for  use  of  Adair. 

C  jg.  5>,  Error  to  *hr  Buurb.D  Circuit;  French,  Judge. 

^sseUf.     Mministrator.     Lawyer's  Fee. 

April  12.  Chief  Justice  Uobektson  'el  vpr^fl  the  Opinion  of  the  Court. 

Juilije  Nicholas  .lid  not  si.. 
In  an  nc*ion  .-,  .       ^  •  «.    i  a 

HKun  t  iin  This  writ  of  error  is  pro  ecutertto  re- 

D»iiuim-iri*or  yerse  a  jiidgmeiil  olitaiiied  by  Wm.  Aiiair,as  relator, 
vii  1^^"""  against  Will.  W.'Branham,  adiirmistrator  of  W.  San- 
r  .n.l..i,o  .  of  ford,  and  aoaiiist  Wm.  B.  Brauham,  his  surety  in 
the  cmlitoi's  jjis  oiRcial  bond,  in  an  action  of  debt,  suggesting  a 

maiic  picvi-  Qij  tiie  trial  upon  several  issues,  the  circuit  court 
*^r\V»rch  *^^  ins^'trncted  the  jury,  tbat  the  adiuinislrator  was  liable 
?S-"2.  head-  to  the  rclalor  for  sundry  articles  appraised  and  sold 
ninisi.otnr  jij,  a^si»ts,  but  whit h  the  plaintifTs  in  error  seemed 
ribl^ for  fm-  ^^  suppose  to  be  the  property  of  the  widow  and 
pvTU  ^n*7)*y  chddren  of  the  intestate,  in  virtue  of  the  1st  sec.  of 
him 'as  assets,  an  act  of  18i^l.  (1st  Digt.  1538).  This  instruction 
notv^ith-  was  proper,  because  it  appears  that  a  contract  made, 

w*!^'tV.?.'pro  prior  to  the  enactment  of  that  statute^  was  the  foun- 
p.'ty  as  vv:m    dation  of  tbe  relator's  judgment.     (See  the  2d  sec. 
extmptfrom    of  the  same  act.) 
execution  '         '  ,  .     .  •  t 

But  the  circuit  court  erred  m  instructing  the  jury 
When  from  ^j^.^^  jj,^  administrator  was  not  entitled  to  a  credit 
llati^iV.n-  «or  $iO  for  keeping  a  mare  and  colt— $15  paid  by 
taJc'sttle  t..  Iij.n  lor  keeping  a  colt,  and  $10  paid  by  him  to  a 
a  horse,  thf  ij^vvyer,  as  a  lee  for  appearinor  for  him  on  a  trial  of 
c\'.Tno*'.er/iT  t^^«  'i^*!^  *>f  property  claimed  by  another  in  the  mare 
a  cl  rx  I  mU*  and  colts;  add  til  of  which  sums  had  been  allowed 
his  o  Ml  mo-  ^g  eredus  in  Ins  setileineut  with  ttic  county  court. 

k.e  irigltiui^  The  mare  (for  keeping  whiih  the  allowance  had 
tilthoon-  heen  matie)  and  another  iiiare  had  been  posted  a& 
,Tp'utes"'iNtrays  by  a  freeholer,  but  for  the  benefit,  as  is  al- 
"lirh*- shoulVl  ledgcd,  of  the  intestate  Sanlord.  When  these  mares 
b.  ctMl  trdhv  ivime  to  the  posse>sion  of  the  administrator,  two 
8uchi;xpeiidi-^.gjj,j^  had  not  elaps^ed  from  the  time  of  the  posting. 
"'^^'  Tlie  administrator  had,  therefore,  no  le^al  right  to 

sell  tbeiu;  nor  could  he  ever  have  had  a  right  to  sell 
then  as  assets,  without  the  assent  of  another,  be- 
cause, if  the  t)wners  did  not  apply  for  them  within 
twoyeur^5  the  law  vested  the  title  in  the  [)orson  who 
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posted  them.     But  executions  against  the  adminis- Bbanimm  et 
trator  were  levied  on  one  of  the  mares,  and  ou  the         ai.. 
colts  of  both  of  them  as  assets  in  his  hands,  anil  they  ^,   •   ^'*    , 
iveresoln  to  satisfy  tho^e  exeontions,  in  consequence   roR  use  of 
of  the  verdict  of  a  jury  enipannelied  to  try  the  right      A  air. 
of  property,  asserted  against  the  administrator  by  ^ 

the  person  who  posted  the  dams.  It  was  tor  the  ser- 
vices of  a  lawyer  in  his  beiialf  on  that  trial,  that  the 
administrator  had  been  allowed  a  credit  fur  $10, 
which  he  paid  as  a  fee.  Tlie  horses  should  not  be 
deemed  to  have  been  assets  before  they  were  subject- 
ed by  the  verdict  to  sale. 

Now  it  seems  but  just  and  reasonable  that,  as  there 
is  no  proof  shewing  that  the  aihninistrator  had  a 
right  to  sell  the  horses  sooner  or  otherwise  than  they 
were  sold,  and  as  they  were  eventually  appropriated 
to  the  extinguishment  of  judgments  against  his  in- 
testate, he  should  be  allowed  a  reasonable  compen- 
sation for  keeping  the  mnre  and  colt  whi  Ji  he  kept 
and  sustained  with  his  own  means^  and  should  also 
be  allowed  what  he  had  paid  for  the  keeping  of  the 
colt  which  he  employed  another  person  to  keep  for 
him.     And  it  appears  to  be  equally  just  that   he  A  fee  pnM  by 
shotdd  have  a  credit  for  a  reasonable  fee  paid  to  the  «"  «''™»""- 
lawyer  for  successfully  vindicating  his  claim  to  the  jn^j^erforde- 
strays,  whereby  debts  equal  in  dignitvtolhnt  of  the  re-  femlinjcthe  ti- 
lator,  had  been  partly  or  entirelv  extinguished.    The  ^'^  ^/  ^^?  "'^' 
fee  thus  paul. should  be  deemed  so  much  money  ex-  g„^,j,  ^^  ^^q^ 
pended  necessarily  in  the  course  of  administration,  pt^riy,  wil]  be 
The  settlement  with  the  county  court  is  prima  facie  fl«»eme'l  mo- 
evidence  of  the  reasonableness  of  the  credits  allowed  "j*] y  "^'^^"d- 
by  that  tribunal;  and  there  is  no  fact  in  this  record  edin  the 
tending  to  counteract  or  impair  the  legal  o|)eration  ooijrj»e of  ad- 

and  effect  of  that  settlement.  ministration, 

anci  the  hu- 
Wherefore,  the  circuit  court  erred  in  instructing  miniptrator 
the  jury  to  disregard  the  allowances  which  had  been  j!''y''^^'^''®* 
made  for  the  attorney's  fee,  and  for  the  keeping  of*  *    ^'*  " 
the  horses. 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial. 

6.  Datns^  for  plaintiffs;  Cunningham^  for  defend- 
ant. 
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covEKANT.  Stockton  vs.  Turner. 

Ca^c  53.  Error  to  the  Clarke  Cir  uit ;  French,  Judge. 

Bonds.     Conditions.     Injunction  Bond.     Estoppel. 

April  12.       Chief  Justice  Robertson  r'eliverecl  the  Opinion  of  the  C<iiirt. 
Jti  'jTP  Nicholas  di<I  not  sil. 

This  writ  of  error  is  prosecuted  to 
reverse  a  judgment,  by  Turner,  for  the  use  of  Trip- 
let, agRinst  Sto«  klon,  in  an  action  of  covenant  on  an 
injunction  bond,  executed  by  Cox,  as  principal,  and 
the  said  Stockton  as  surely. 
A  nonsensical      ^\^^  firgt   objection  made    in  this   court   to  the 

rori'TMmMvTn  j"*'fi^"^^"*  ^^'  ^**^*^  ^*^^  circuit  court  erred  in  over- 
no*  j.ff  ct  at.  ruling  a  demurrer  to  the  de«  laration.  The  only  ob- 
ob'ijfatioM,  jection  that  has  l^een  or  can  he  made,  with  any  sem- 
thTc.uVre'^*'  l)lan<e  of  plausibilily,  to  the  declaration,  is  that,  in 
condition  be  the  condition  of  the  bond  the  stipulation  is  2i'fera%, 
inconE;iuou«  that  if  the  obliffors  "oreither  of  them  shall  well  and 
or  ..n-^rt.in:  ^^.^^i^,  .  ^j^^  jl^j,^  aforesaid,  to  the  said  Peter  Cox,'^ 
n\\  it  ;iin  or  &<•  1  he  insertion  of  the  name  of  Cox  mstead  oi 
r.  rnjrnntM- tliat  of  Turner,  is  a  palpable  mistake  of  such  a  cha- 
p  lation  or  ^jcter  as  not  to  affect  the  oMi^ation:  it  is  a  mistake 
a^conruVior/'*  which  the  obliuation  itself,  without  the  condition, 
which  i»  con-  and  even  the  whole  tenor  and  le^r^d  effect  of  the  con- 
«isrp  t  «nd  <^ition,  without  regrard  to  the  obliaalion,  will  cor- 
oi^hpr  n-spects  i*®^**  ^  nonsensical  or  repugnant  condition  will  not 
will  not  affect  an  oblioration,  even  though  the  entire  condi- 

chnMpe  the  tJon  be  incongruous  or  uncertain; — a  fortiori^  an 
«'Snirnc°L '^^  uncertain  or  repugnant  stipulation,  or  expression  in 
If  thp  condi  a  condition,  consistent  and  certain  in  other.resi)ect^ 
4tion  of  a  boT>d  cannot  chan^^e  or  materiallv  affect  the  import  ana 
bn  that,  "if  gg.^^^  Qf  jjjp  contract.  Thus,  if  the  comtition  of  a 
no/oaV^Vho  hond  be  that  if  the  obligor  do  not  pay,  the  bond  shall 
bon  1  ihaU  b(>  be  void,  the  obligation  will  be  understood  to  be  sin- 
void,"  th  ob.  ^le,  or  as  if  there  liad  been  no  condition — "for  when 
lirrndrrXmd  **'^  con<lition  recites  a  de!>t,  and  after  lays  an  obli- 
tobp«inrlp,or  gation  not  to  pay  it,  it  is  in  that  repugnant  and 
nsirthorchnd  void." — Ba.  Ab  Cond.  L  &  Cooke  vs.  Graham's 
drnon^  for'  a<'ministratOfR,  3d  Cranch.  So  if  the  condition  of 
when  the  con- a  boud  to  pay  £7  by  2s  er  week,  till  £7  are  paid 
ditioM  recitis  He  that,  if  the  obligor /ai7  to  pay  the  2s.  at  any  of  the 
"f/^H*  ""n'  ^*^*  when  thev  should  be  paid,  the  obligation  shall  be 
obHcation  ^f^^^ — the  condition  shall  be  taken  distributtvely;  and 
not  to  pay  it,  to  import  that,  if  the  obligor  shall  pay  the  ^7  the 
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«ib1isntioii  shall  be  vomJ,.  bi|t  tint  if  be  fail  to.p^y.BTocsTox 
Ihe  2»,  at  anv  of  the  days  prescri(>e(l,  it  shuU  be  ia  v«« 

full  fort e.— Yernon  vs.  \  Uop,  Lev.  77.  '^^'^^'^' 


Wherefore,  tbe  bond  io,.1;his  catse  fuu^t  be  const ru-  it  is  m  that 
ed  aft  a  valid  obligation  to  Turner,  as  ilescribed  in  arld'tlJ^' 
the  declaration;  and  an^.  in  other  nesiiects,  it  h  de- 
scribed accoi;ding  to  Its  legal  eifecti  the  diecUrs^tioo 
is  g^od. 

But  the  next  ^hjectii^  to  the  judg meat  is  more 
to\  midftble.  The  bond  stipulates  €oV  the  paycikent 
^f  a  judgment  for  ^80^50,  and  describes  the  jiftdg* 
meni  as  one  for  that  sum.  But  on  a  writ  6{  enquiry 
thecirc4iit  court  permitted  the  plaintiff  in  the  action 
to  read  to  the  jury  a  judgment  for  $S88.50,  nnd  in- 
structed the  jury  that  the  iatter  sum  with  lesra!  inter- 
est, from  the  date  of  the  judgment  should  be  in- 
cluded in  the  assessment  of  damages.  That  instruc- 
tion caimot  be  sustained. 

Stockton's  liability  cannot   be  extended  beyond  In  an  acflcMi 

the  amount  which .  by  the  bond,  .he  undertook  to  o"  *"^!J!*f.*i^ 

pay.     The  parties  are  estopped  by  the  bond  to  deny  th^^th^pa1^ 

that  there  was  such  a  judgrment  as  that  which  the  ties  are  estaci* 

bond  descrilies,  or  to  shew  anv  other  judgment  than  f>^  by  the 

that  thus  described.     Iftlie  judj^ment  read  on  the  ^^"^A^j!''*;'!; 

.        ^  •         •     i  "^         •    •        '^t     .t    .     •      that  there  is 

writ  of  enquiry  had  corresponiled   with   that  de-  such  a  judg. 

scribed  in  the  bond,  it  would  have  been  admissible  meat  hs  tJbM 
evidence  for  no  other  purpose  than  to  shew  (if  it  ^clild^^de-* 
would  shew  such  fact)  when  the  interest,  mentioned  cribe^.  or  to 
In  the  bond,  commiBnced  nwmliig.     The  judg merit  shew  any 
which  was  read  was  lor  damages,  witlioiit  aay  inter-  other  judg. 
#8t;  and  therefore,  as  tlie  hmid  itself,  witiniM  the  JSlat  thus^de. 
exhibition  o/  a  Judgment,  bearing  interest,  (as  de-  scribed. 
scnY)ed  in  it)  Airnishef^  the  only  le^  evidence  of 
4be  eiterft  of  Stockidii^sllaibiiity,  ilfid  does  not  shew 
how  moeh  interest  should  be  charged  as  having  ac- 
crued on  the  judgment  descHhed,  no  interest  prior 
to  the  date  0(  the  bond,  shoiiM  be  included  in  the 
assetemeiH  of  the^amagbs.     The  $S8O;S0,  and  the 
costs  of  the  cooititofi  Kiw  rait,  tlherefofe  cohstituted, 
according  to  the  only  legitimate  evidence-in  this  re- 
cord, the  atoount  which  was  aettially  enjoined.    The 
bond  does  not  shew  the  date  of  th6  j«Klg«eift;  nnd 

yi>L.  VII.  S5 

•   ••  •  t  •  -.•■•••.. 
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Yio  Other  judgment  than  that  described  in  the  bon4 
i0?ould  be  evidence. 

'  Therefore,  without  any  other  proof  than  that  con- 
tained in  the  record,  the  jury  should  have  been  re- 
stricted in  their  assessment  of  damnges,  to  $280,50, 
and  the  costs  of  the  common  law  suit,  together  with 
legal  interest  on  that  Hgf^regaLte  sum,  frc^m  the  time 
when  it  was  first  actually  enjoined,  and  alho  the  costs 
of  thecJiancery  suit.  No  proof  would  be  admissi* 
Ue  to  contradict  or  enlarge  the  injunction  bond. 

Wherefore  the  jndirment  of  the  circuit  court  most 
be  reversed,  and  the  cause  rervianded  for  a  new  trial. 

Aforehiod^  Hoggin^  and  CrUtewkny  for  plaintiff  g 
Tnpl^i  tor  defendaiiL 


TaoTCa. 
Cam  94. 


April  12. 

I  7jinl94 
''qU5  881 
•|116    882 


Clarke  vs.  Baker. 

Brrorto  the  Mwcpt  Circnit ;  Kslly,  Ju»1ff«. 

UmitaHon    StattUe  of.     Powewion.     Shves.      bittmc 
tionf.     Recaption.     CanHnual  Claim. 

Judge  Nicnoi.AB  ilpjirrred  the  or>inion  of  thf  Coort. 
Chirf  Justice  Robertson  did  not  sit. 

This  was  an  action  instituted  in  182^^ 
by  Clarice  against  Baker^  for  the  Trover  and  con- 
version of  slaves.  On  ihe  trial  of  the  general  issue 
the  plaintiff  proved  that  in  1813  the  slaves  were  sol4| 
conveyed,  and  delivered  to  him  hy  Martin  Baker; 
that  he  bad  held  possession  of  them  firoai  that  time 
4i  1  18^25,  when  thev  scrrrtly  left  him,  or  were  car- 
ried off  in  the  night,  and  a  few  days  afterwards  were 
found  in  the  possession  of  the  clefendant,  who  re- 
fused to  deli  ver  them  np.  7'he  <lefendant  then  shew- 
ed that  Martin  Baker,  in  1817,  by  an  answer  in  the 
nature  of  a  cross  bill  aeainst  Clark  and  others,  in  a 
suit  then  pendiuje^  in  the  Garrard  circiut  court,  pray- 
efi  and  sought  a  recislon  of  the  contract  of  sale  of 
«ai  i  slaves,  and  to  have  them  redelivered  because  of 
alledired  fraud  and  imposition  on  the  part  of  Clarke, 
in  their  obtentiou;  that  Martin  Baker  died  in  1823; 
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4hat  said  bill  was  regularly  continued  until  1826,  Clarkb 
wlien  it  was  revived  in  the  name  of  the  deiendaat,  »     ^^' 
as  atiiniuistrator  of  said  Martin,  and  that  it  was  now    ^^^^i   „ 
pending;  that  the  defendant  had  administered  on  the 
estate  of  said  iMartin.    He  also  introduced  witnesses 
whose  testiinon}*  condui  ed  to  shew,  tfiat  at  the  time  of 
making  the  sale  to  Clurke,  Martin  baker  was  of  un- 
sound mind,  and  that  plaintiff  had  taken  advantage 
or  his  weakness,  to  procure  a  i>ale  of  the  slaves  at  an 
inadequate  price.     Upon  this  testimony  the  plaintiff  j     ' 

moved  the  court  to  instruct  the  Jury:— ^ 

«^lst.  That  a  party  remaining  in  the  adverse  pos** 
session  of  slaves  for  five  years,  thereby  becomes  in* 
vested,  in  virtue  of  the  statute  of  limitations,  with 
Mich  a  right  as  to  enable  him  to  recover  them  of  the 
former  owner,  who  mav  afterwards  have  obtained 
the  possession  wrongfully^ 

2d.  That  the  {lendency  of  a  suit  in  chancery  be* 
tween  the  same  parties,  about  the  same  slaves,  will 
not  protect  such  former  owner  wrongly  obtaining  the 
possession  against  the  operation  ol  the  statute  of 
limitations,  in  action  at  law,  brought  by  the  party 
fronv  whom  they  are  taken  or  withheld. 

3d.  That  a  party,  who,  during  the  pendency  of  a 
suit  brought  by  him  to  recover  the  possession  of 
slaves,  takes  said  slaves  Irom  the  possession  of  his 
adversary,  without  his  consent,  is  a  wrongdoer/' 

The  court  refused  to  give  either  of  these  instruc- 
tions, aiul  for  so  refusings  assigned  for  reasons  to  the 
counsel  and  jury^  that,  *'as  Martin  Bak^r  had  by  bis 
bill  asserted  title  to  the  slaves  before  they  had 
been  five  years  in  the  possession  of  plaintiff,  the 
case  was  not  within  the  reasons  of  any  opinioi» 
of  the  appellate  court,  in  the  cases  to  which  the 
court  had  been  referred,  the  possesion  of  the  plain- 
tiff Clar  ,e  having  been  disturbed  by  the  suit  in 
chancery.'^  For  refusing  to  give  said  instructions 
the  plaintiff  excepted.  Verdict  and  judgment  were 
rendered  for  the  defendant.  The  plaintiff  then 
moved  the  court  for  a  new  trial,  because  the  verdict 
was  contrary  to  law  and  evidence,  and  because  the 
court  erre<l  in  its  instructions  to  the  jury.  The 
muvX  overruled  the  motiou^Mt  a  new  trial,  and 
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Claris         CiaHke  fias  Appealed  to  Ibis  <;aurt',  ami  asrif^s  for 
J     ^*  error  the  refusal  to  give  the  instraciwns  a^keJ,  and 

^^'^'   the  overruling  his  inotimi  for  a  i\erw  trial. 

Before  entering  upon  an  investigation  of  the  errors 
Plen  of ''good  assigned  m  behstiroiCIcirfce,  virc  are  met  hy  a  pre- 
tiile,»»  requ.-  liu^'Viary  objection  on  the  part  of  the  clefenrfant,  Ba- 
^^  ^  '  ker.    It  is  this;   In  addition  to  tlie  plea  of  not  guilty^ 

Bi^l|ier  filed  another  plea,  rn  which,  after  setting  torth 
the  iiliiig  of  Martin  Baker^s  cross  biH,  its  |)eudency  and  ^ 
subsequent  revivor  in  his  name,  as  bis  administrator;  ^ 
he  says  ^Hhat  saifd  ^lartin  had  good   title   to.  jsaid 
slaves,  and  defendant  as  jns  atinnni^ rajor.  jn  w h icb 
cTTaFaclerTieTiords  ihemj  has  9  rig^lit.  to  th^  jwiRg^g> 
"SiiW  ariirdis?positian  tiiei'eof,  and  further  arers^,  that 
'tile  suit  in  chancery  is  still  j)endJug,  &c.''     To  this 
plea  the  plaintiff  demurred,  and  the  cotirt  sustained 
his  demurrer.     It  is  now  insisted  that  this  plea  is 
good — presents  a  substaiittalbar  -to  tlie  action,  and 
that  the  court,  judging  upon  the  whole, record,  must 
render  a  judgment  of  affirmance  without  regard  ia 
any  errors  which  may  have  intervened  to  the  pre- 
judice of  Clarke.     'I'he  plea  could  scarcely  have 
been  drafted  with  a  view  to  present  the  issue  which 
it  i^  now  contended  to  embrace;  nor  does  it  contain 
a  sufficiency  of  either  form  or  substance  to  subserve 
the  purpose  to  which  it  is  attempted  to  apply  it. 
Waiving  all  exception  to   the   loose  and   unusual 
dress  in  which  it  is  supposed  to  assicrt  proprietor- 
ship of  the  slaves  in  Martin  Baker  or  the  defendant, 
it  does  not  aver  when  Martin  had  *«good  titlfe,'*  how 
long  it  subsisted,  nor  that  he  retained  it  at  the  time 
'  of  his  death,  and  though  it  asserts  that  the  defendant 
has  (he  right  to  their  possession  und  disposition,  it 
does  not  affirm  that  he  had  such  right  nt  the  institu- 
tion of  the  suit.     A  state  6f  case  may  well  .be  ima- 
gined which  would  allow  all  the  aliegatrons  of  the 
plea  to  be  true,  and  still  leave  a  right  of  acilion  in 
the  plaintiff.     As  suppose  a  mortgage  from  Martin 
to  the   plaintiff;  a  seizure  and   conversion  of  the 
slaves  by  the  defendant,  and  after  instilotioh  of  the 
suit  a  payment  of  the  mo|tgiige'by  the  defendant. 
This  reinve^titui•e  of  the  title  in  the  defendant,  after 
,  suit  brought,  wouUjiot  destroy  the  plaintiff's  right 
of  action,  existing  arthe  time  of  its  institution.   Thte 
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coiMlpnctfon  df  the  plea  mmy  be  deetned  erilica^  Cla»ub 
severe  and  exairt.     Be  it  <o.     £very  plea  which  is  ^^i,^^.      , 
atteuipted  le  be  ueed  lor  a  «iuiilar  purjiotfe,  should 


be  made  to  undergo  a  eiiBiiar  teal.  Besides,  we 
tbink  there  was  great  force  in  the  objection  urged 
at  the  bar,  that  the  plea,  if  good  at  all,  fioaountB  oidy 
to  the  general  issue,  und  therefore  «tiotrid  receive 
no  further  consideration  than  if  it  were  a  ^rCiOud  plea 
of  uot  fluihy>  which  the  plaintiff  had  failed  to  no- 
tice. Having  disposed  of  this  objevtiqn,  we  shall 
proceed  to  consider  llie  questions  presscnted  by  the 
asi>ignakenl  of  errors. 

The  first  is  whether  the  <:ourt  should  have  given 
the  instructions  as  asked  by  the  phiintiff. 

The  propriety  of  giving  the  third  instruction  ask-  The  court 
ed  for  was  waived  in  argument,  and  the  two  first  J««y  i'»«trttct 
only  insisted  on;     To  those  two  on  the  one  hand  it  ouVS^fng* 
is  objected,  that  they  were  merely  abstract  pro^iosi-  inove<i  «o  to 
tioDs  of  law»  not  applied  to,  nor  comprehending  all  ^^i  *>"*  »*  »» 
the  facts  or  aspects  of  the  case,  whilst,  on  the  other,  rnrtr*a**tru 
it  is  contended  that  they  embrace  legal  points  ap-  lest  requested 
plic^ble  and  pertinent  to  the  facts  and  i^sue,  and  ^  to  do. 
that  if  they  needed  quatification,  the  qualification  v\  hen  in*tnici 
shoifid  have  been  made  by  the  court,  or  by  instruc-  V^^'  ^^  ^^\ 
lions  which  should  have  i^een  asked  by  tlie  adverse  qti/«te<rof^' 
party.     It  has  long  been  settled,  that  the  conrt  uiay  tf  r  court,  it 
msticuct  the  jury  without  being  moved  so  to  tlo,  ^  *^"^  *** 
but  it  is  not  bound  to  do  It.     It  need  only  decide  upon  W^^m  in  the 
the  instructions  as  asked,  and  is  under  no  oMigstion  foim  !•  whiclv 
to  mould  theui  into  proper  form.     The  general  rule  ^W  """o 
is  that  tJie  court  should  not  give   instiructions  on  and^froi^red 
mere  abstract  poiuts  of  law.     In  deleruiining  what  o  «he  roort, 
is  or  is  not  an  abstract  proposition  the  cai»es  savour  ^'t  it  is  not 
noUtlteof  an  undue  degree  of  nicety.    It  would  seem  J^^qj^  J^,^ 
that  every  proposition  is  deemed  abstract^  however  jiko  the  pro- 
.pertinent  or  applicable  it  may  be,  unless  ^t  be  minie  to  p<  r  rorm. 
apply  in  e^piess  terms,  either  to  the  attitude  :of  the  Gmerul  mto 
parties  or  the  very  facts  in  issue.     See  HnmUtfNri  vs.  "  ***"*  *•**, . 
ttussell,  L  CrantJi,  309---Metcalfe  vs.  (Jowen,   Litt.  nor^ve''"n- 
^Select  Cas.  ^W.     Tested  by  this  rule  alone,  the  in-  structions on 
structions  were  properly  refused.     They  are  obnox-  "'*".■*  "^'-V*^* 

.  -»t    M  *!  •  nil  I  noinli  oi  i»w. 

lous  to  astdl  stronger  objection,      ihey  do  not  em-  ' 
brace  all  tl»e  aspects  of  tl*e  proof.     'A  hey  are.  not 
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V 

Clakkb         hypothecated  on  the  condition  that  the  jury  should 
*"•  disbelieve  the  proof  as  to  Martin  Baker  lieing  of 

'*'  unsound  mind.     Without  such  a  reservation  ihey 

Ad  iiiBtriio  were  calculated  to  niifJead  the  jury  intx>  the  belief, 
tioii,  however  that  five  years  adverse  possession  would  vest  the 
Spp^ul^WeTt  ^*^'®  *"  ^^  plaintiff,  whether  he  was  of  unsound 
miybe,isab-  mind  or  not. — Bowman  vs.  Bartlett,  3  Mar.  91. 

it  be  made  to  ** ''^  "**^  question  is,  did  the  court  err  in  refusing 
applj,in<x-  to  grant  a  new  trinl?  This  mainly  depends  upun 
presfitcnnt.     another.     Did  it  misdirect  the  jury? 

uttitudeof  It  is  contended  in  the  first  place  tliat  the  record 

the partiff,  or  does  not  shew  any  int»tru(-tion  to  the  jury  such  as 
*^\^JJ  '*^"  ^*  complained  of,  that  there  was  no  instruction  given. 
There  is  no  fair  ground  for  thi$>  po^ition.  The  bill 
of  exception  states,  that  the  court,  in  giving  its  rea- 
sons to  the  jurv,  for  refusing  the  instructions  a^ked 
by  plaintiff,  toid  them,  that  the  possession  ot  Clarke 
was  diMurbed  by  the  suit  in  chancery.  This,  though 
not  in  terms,  a  declaration  that  the  suit  in  chancery 
suspended  the  o|jeration  of  the  statute  of  limitations; 
yet,  when  taken  in  connection  with  the  circnm* 
stances,  was  tantaniount  thereto^  and  equally  well 
calculated  to  impress  the  jury  with  the  idea  that  it 
did.  How  could  the  jury  undersstand  that  Clarke's 
possession  was  disti/rhed,  unless  it  was  changed  from 
Its  adverse  character  into  an  amicable  pos8e>sioo,  or 
that  it  stopped  the  statute  from  ruiniing  in  its  favorf 
We  must  consider  the  court  as  having  so  instructed, 
and  test  the  case  accordingly. 

It  is  urged  that  conceding  this  point,  the  instruc- 
tion was  still  proper.  That  the  statute  of  limita* 
tions  takes  away  no  right,  but  only  bars  the  reuiedy. 
That  it  only  confers  the  right  of  pro|)erty  on  an  ad- 
verse possession,  where  the  remedy  is  gone.  That 
the  pendency  of  the  chancery  suit  preserved  the 
remedy  in  full  life,  and  with  it  the  right.  That 
whilst  the  right  remained,  the  right  o?  recaption 
continued.  That  during  the  continuance  of  the  right 
the  statute  barred  an  action,  but  did  not  inhibit  a 
self  redress  by  recaption;  that  in  analogy  to  the 
eonttnual  claim  to  land,  the  chancery  suit  was  a  con- 
tinual claim  which  saved  the  right  against  the  run- 
ring  of  the  statute.     It  must  be  conceded,  that  this 
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tr?iifnent«  however  novel  It  may  be,  is  plnnslMe  and  Cx-akkc 
niosf  ificrpnioii«.     We  ran  accord  to  it  no  fiirtfier  g^^^JJ^ 
ine»-ir.     It^  fnllacv  prinripallv  consists  in  asrimilatiiig      ,     '  ...  . 
the  onerMion  of  the  rhanrerv  suit,  to  that  of  contin- 
twl  Hainn,  to  which  it  hears  no  perfect  resemhlance, 
and  the  confoimffin??  of  an  ohviows  distinction  be- 
tween the  nre«iervation  of  the  renriedv  in  the  very 
suit,  for  tlie  mere  purposes  of  that  suit,  and  the  pre- 
servTition  of  the  remedy  s^eneralFv. 

Uninterrnnted  adverse  possession  for  five  vears  car- 
rier vjf\\\\  it  so  «tronriv  the  idea  of  a  matured  risrht  ,that 
the  rirrnit  court,  in  convevinff  its  opfnion  to  the  jury 
as  to  the  effect  of  the  nendenrv  of  the  chancery  suit, 
Wd  that  it  d^Mnrhed  Clarke's  posi^ession.  This  was 
not  cofitent^ed  for  in  argument  here,  hut  it  was 
Bierelv  in<;i«t#*d  thnt  it  preserved  the  remedy.  Now, 
eiv  tinned  ciaim  does  actnntlv  distnrh  the  posse©- 
sion;  it  severs  its  continnitv  and  hreaks  it  into 
disunited  Vmks.  Continued  claim  preserved  the 
riffht  of  entrv,  hy  making  an  attempt  to  enter, 
which  the  common  law  construed  into  an  actual  en- 
try, from  the  hi  orh  estimation  in  which  it  held  the 
realty,  and  its  disposition  to  preserve  a  rifi^ht  fo  it. 
It  was  also  a  species  of  remedv,  a  sort  of  self  redress 
that  V'ept  the  risfht  alive,  hut  like  other  remedies,  it 
kept  it  alive  onlv  for  the  purpose  of  effect  nation  by 
its  own  means*  and  if  not  carried  out  to  final  frnt- 
tion  it  served  no  pnrfiose,  and  did  not  change  the 
relative  attitude  of  the  parties.  The  law  not  hold- 
ing the  personaltv  in  the  same  estimation,  allowed 
no  continued  claim  to  a  chattle.  nor  does  it  author- 
ize any  proceeding  analaifotis  f o  it.  But  suppose  it 
did — a  suit  for  a  chattle  wonfdfhen,  onlv  bear  the 
same  analogv  to  continned  claim  to  it,  that  a  suit  for 
land  would  heat  to  continued  claim  for  the  land. 
Would  then  a  suit  for  land  brought  before  the  lapse 
#f  twenty  years*  and  still  ending  afker  it,  preserve 
the  remedy  o^  the  riTht?    It  has  lieen  determined  , 

that  it  would  not.  Former  derisions  of  this  court 
have  settled,  that,  even  where  there  has  been  a  pids;- 
mentof  evict ioo  in  favor  of  the  plaintiff,  and  he  faib 
to  obtain  possession  under  it  before  the  expiration  of 
the  mise,  his  ri?ht  of .  entry  is  not. saved.  This 
was  admitted  in  argument,  and  it  was  conceded,  that 
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CniiRra        the  pendency  of  e^ctment  for  land,  woiiM  not  pre^ 


Bakrr* 


▼••  serve  the  remedy,  hi  the  manner  r*ontended  for  in  the 

CMC  Off  achattle.  It  was*  insisted  that  there  was  not 
a  perfect  analogy  between  the  two  class  of  caseji,  be- 
cause the  law  dkl  not  allow  a  recaption  of  land. 
This  is  true  in  the  letter  hot  not  in  substance,  .  It 
allows  a  peaceable  retakinir  of  tfie  possession  of  land, 
whii'h  as  a  self- redress  is  entirely  similar  to  the  ri^rht 
of  recaption  as  to  chatties.  It  is  alsoinc^isted  that  the 
analogy  between  the  cases  fails, . because  as  to  land 
there  is  a  higher  remedy  i^iven%  Let  us  test  this 
distinction.  Suppose  a  writ  of  right  broucrht  before 
twenty  years  adverse  possession^  and  stiM  pending 
after  the  lapse  of  thirty  years,  could  the  demandant, 
by  a  peaceable  entry  after  thirty  y^ars,  defeat  the 
operation  of  the  statute  in  maturin^g  adverse  posses- 
sion of  the  tenant  into  an  absolute  rig^bt?  Would  the 
mere  pendency  of  the  suit  cause  his  entry  ^o  have 
relatiou  bark  to  the  time  of  the  institution  of  the 
suit  and  reinvest  him  with  the  right  of  property  as 
be  Mien  had  it,  pind  whit:h  otherwise  woiud  have 
■becotne  extirwt?  We  presume  this  would  not  be 
contended  for  by  any  one.  If  so,  it  is  diificub  to 
discicrn  any  want  of  analogy  between  the  two  clasis 

of  cases.      The  same  law  must  govern  both. 
Y\xe  years       ^  .  ,_^  i.r  .. 

4idv  r«e  uni  •  btippose  A^sues  B  for  a  slave  before  the  lapse  ot 
?tpr  ^rptt'd  p«8'  five  years,  tond  after. the  five  vears  brings  another 
iTi^M  invest  «Mt  for  the  same  slave,  the  first  stiU  pending,  that 
ttie  o  sensor  B  waives  bis'plea,  in  abalemeiA,  aodjUeads  th^  sta- 
«rUh  Ro  prr-  rtute  of  limitntioriSi  A  could  not  avoid.it  by  repaying 
iT\  "J  J" '**•     t'»«  penckncv  of  the  former  suit.     Is  not  thijr  hwause 

tiiat  lie  c:in      -■      T    ,..    ,.-  •  .  r  *l      i» 

recover  them  ^he  institution  and  contmuinff  pemiency  ot  the  for- 
irohiheior-    Kier  suit  does  not  preisefve  the  remedy  .except  for 
in.  r  .>wner       ^j|e  purposea  of  tht  very  iuit  ?  .     . 
-who  naHv  '       :  .  .    i      *    .  .  .  •       ,     ' 

i.iveobTained  Lett^^  test  this  Wovel  mvention,  by  a  f>raeti<^al  ap- 
pos8esi.ion  oi  plication  lof  Itii  principles.  Let  us  apfkv  them  lb 
Ahem  wrong,  the  f«cts  in  this  taose.  Martin  Baker  died  in  I82»; 
the  chancery  suit  was  hbt  revived  till  f  8^i  Where 
was  thi^  ri'ght  of  ret^apttou'  from'  tW  time  of  Wis 
death  tilt  that  of  reyi>^in^  the  snii  ?  Was  It  in  ynUnbm^ 
or  was  It  sliiVnberihg  with  the  sA it  on  'the  chancery 
docket?  Aftei*  his  deatii,  the  i«uit  was  defunct  also, 
9nd  if  the  process  of  revivor  hid  not  been  applied 
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tY)it,  would  have  remaified  s^o,  till  the  ^^orack  of  Clabkb 
cffio.fi.'*     It  was  itself  in  a  state  of  exunimate  torpor;  ▼*• 

it  »v  IS  utterly  iiiiafiable  of  lo  in  muni  eating  vitality  ^**'^''' 
to  :tiiy  liiiiicr  eUe;  yet  its  actual  iieruleiicy,  acconling 
to  the  arstirnent,  is  the  very  lite  priuciple  to  this  as- 
sumed Tishi  of  reraption.  The  recaptioo  -look 
pine,  and  thia  suit -was  hreu^ht  tu  Ib25,  many 
iiwjMlhs  liefore  the  revivor.  At:c:ordiiig  to  the  rea- 
Boriiiit;  urMch  ha^s  the  right  of  recaption  on  the 
peiideiK'v  of  that  >uit,ihe  risrht  did  not  exi^t  at  the 
in^tUutio  i  of  this  suit.  Clarke's  rii^ht  to  recover, 
ihf^ii,  by  force  of  his  adversary  possession  was  at>yo* 
lute  at  the  institution  of  his  stiit.  Could  this  ri^iht 
be  divested;  ^ould  it  l>e  uttrrly  abrogated  by  the 
subsequent  revivor?  ft  cannot  f>e  seriously  so  con- 
tended. ^V  hat  then*  U)ust  we  permit  Clarke  to  pro- 
gress to  final  judgtueiit  in  this  suit,  upon  his  perfevt 
rif^ht,  as  it  existed  at  the  couunenvemeut,  and  thea 
permit  to  aker  to -turn  rounds  sue,  atid  recover 
from  him,  upon  a  principle  of  post  Hmini  operating 
upon  the  revivor  of  the  chancery  suit?  We  cannot 
be  led  into  the  entanglement  of  such  absurdity. 

Why  make  this  interpolation  xin  the  statute  of 
IJtnitations?  Is  it  for  the  preservation  of  any  essen- 
tial right,  not  falling  withijj  its  mischief.'  Mot  so. 
li  the  chancery  suit  ever  was,  or  cotdd  be  made 
efTectuaK  Ba.er's  road  to  redress  is  stdl  open  and 
plain.  He  does  not  necessarily  require  the  aid  of 
this  new  invention.  Or,  are  we  to  do  this  for  the 
wise  purpose  of  jencouratsing  a  iitt^aiit  to  w*ranible 
for  the  possession  of  proi^erty,  after  he  has  brought 
suit  Tor  it,  and  placed  it  as  it  were  in  the  custody  of 
the  law. 

The  statute  of  limitations  is  viewed  by  all  jurists  Statute  of 
as  one  of  the  wise-^t  enactions  of  our  code:  we  shall  linji  <itio«  §n 
not  easily  be  induced  to  countenance  any  new  device  '^^^^Jl  c*Jfa<^ 
for  Its  evasion.  tio  tofour 

We  forbear  to  prolong  the  discussion.     We  may  ^°*^®' 
be  liable  to  the  censure  of  having  dwelt  more  upon 
^thanttie  intrinsic  merit  or  difficulty  of  the  point 
would  seem  to  deserve.     Otir  apology  must  be  foimd 
in  the  great  ^eal  and  apparent  confidence  with  which 

V^tt..  VU.  » 
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it  has  been  urged  upon  ns,  and  the  talents  and  high 
professional  standing  of  those  who  urged  it. 

Wherefore,  the  judgrment  is  reversed,  and  the 
cause  remanded,  with  directions  to  set  aside  the  ver- 
dict, errant  a  new  trial,  and  for  further  proceedings 
consistent  with  this  opinion.  The  appellants  must 
recover  their  costs. 

Hoggin^  Talbot^  and  fFickliffei  for  plaintiff;  CriUfin^' 
den  and  Brown^  for  defendant. 


OfTinuB* 

Case  »5. 


Pyle  vs.  Maulding. 

Appeal  from  the  Todd  Circnit;  Brodnax,  Judge. 


Slaves.    Deed  of  gifl     Dfettft.  rfcnrding  of. 
Calendar  Months. 


WUness. 


April  t3«  Chief  Justice  Robertho^v,  deliverrd  th#»  oninion  of  the  Cnnrt. 

This  appeal  i^  prosemted  to  reverts 
a  judfirment  in  detinne,  hy  Pranri?  F^mefta  Manld- 
incr,  arrnin^at  Thomas  Pvle,  for  two  slaves,  and  for 
|(145.62|  damafres  for  the  detention  of  them. 

The  appellee  claimed  the  slaves  under' iin  instru- 
ment of  writinfir  purportinfrtn  he  a  (\f^<\  of  ori^  from 
Charlotte  Adam«.  dated  the  2fith  or  27th  of  Septem- 
ber, 18  V).  and  which  reserved  to  the  donor  the  pos- 
session for  five  years  succeediner  its  date. 

The  appellant  derives  hi«  claim  from  a  purchase 
of  the  slaves  hv  him  the  ISth  of  June,  I8?6,  under  a 
fieri  facias  which  had  heen  issued  in  his  favor  against 
William  Pvle  nnd  Charlotte  his  wife,  formerly  Char- 
lotte Adams,  the  donor- 
It  does  not  api^ar  that  there  had  ever  been  an 
actual  deliverv  of  the  slaves  to  the  appellee,  or  that 
she  had  ever  been  nosses^^ed  of  them  except  so  far  as 
the  possession  of  the  donor  after  the  acknowledg- 
ment of  the  deed  mi^ht  be  deemed  the  possession  of 
the  donee.  On  the  27th  of  June,  1820,  the  deed 
was  proved  hv  one  S'lbscribinfir  witness  in  the  coun- 
ty in  which  the  parties  resided,  and  in  July,  18S0,  it 
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was  proved  by  another  subscribing  witness,  and  was  frvt 
actually  recorded  either  when  first  proved,  or  when         ▼'• 
last  proved,  but  at  which  of  the  times  the  proof  does  ^^^^^^^^' 
not  distinctly  shew. 

Tiie  appellant  assailed  the  deed,  because — fst.  It 
was  procured,  as  he  alledged,  by  duress.  ZH.  Pos- 
session was  never  delivered  to  the  appellee.  But 
the  circuit  court  instructed  the  jury,  tliat  an  actual 
delivery  of  the  slaves  was  not  necessary  for  vesiins 
the  legal  right  in  the  donee,  if  the  donor  ^^-execuUd^ 
the  deed,  and  if  it  had  been  recorded  in  the  county 
in  which  the  parties,  or  one  of  them  lived. 

?  The  appellee  having  proved  on  the  trial  that  both 
the  apjjellant  and  IVilTiam  Pyle  (the  husband  of  the 
donor^  had  made  declarations  tending  strongly  to 
shew  that  the  appellafk  was  not  in  fact  a  creditor, 
but  that  his  judgment  was  merely  colorable,  and 
that  he  bought  the  slaves  for  William  Pyle,  and  that 
this  suit  is  for  William's  benefit,  the  circuit  court 
decided  that  Mrs.  Pyle,  the  donor,  was  not  a  com- 
petent witness  for  the  appellant,  and  refused  to  per- 
mit him  to  have  her  sworn  either  in  chief,  or  on  her 
voir  doir, 

AAer  verdict,  the  circuit  court  overruled  a  motion 
for  a  new  trial,  made  on  the  ground  that  the  court 
had  erred  in  the  progress  of  the  trial,  and  that  the 
verdict  was  contrary  to  the  law  and  evidence  of  the 
case. 

As  the  circuit  ludgc  had  a  right  to  infer  from  the  Whenthehai- 
evidence  that   the  husband  was  i::terested  in  the  *>and  is  tho 
event  of  the  suit,  and  was  in  fact  the  beneficial  par*  Jj^-^^^jJot 
ty,  the  examination   of  the  wife  on  her  voir  doir  thTnoMuB}, 
would  have  been  useless.     If  the  apptllarU  hirMelfhwi  plaintiff  inir- 
admitted  on  the  trial  that  her  husband  was  interest-  ?"'*»  **."  ^^'^ 
ed  directly  in  the  event  of  the  suit,  nothing  that  sfie  peJeot"^" 
could  have  said  on  examination  as  to  tier  interest,  neii. 
could  have  rendered  her  competent.     We  are  ttiere- 
fore  of  opinion,  that  there  was  no  error  in  refusing 
to  permit  her  to  be  sworn,  because  there  was  suffir 
cient  proof  that  the  appellant  had  admitted  that  her 
husband  was  interested. 

But,  conside  ring  the  appellant,  not  as  a  bona  fide 
creditor  or  purchaser,  but  merely  as  the  friend  and 
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?TL«  srent  of  William  Pjle,  in  which  aiutiule  the  jiirr- 

Mau'^'j  had  a  rig  hi,  treui  the  prooi^  to  i^laie  hi  in,  wt  ftie 

-  nevertheless  of  opinion,  that  he  uaK  entjllrd  if>  a 

new  tiiiil — Ibt,  because  the  cirriit  court  eneti  in 
fU  instruction  to  the  jury,  aiij^  2il,  hei  au>e  the  ver- 
dict U  contrary  to  ))oih  the  law  and  the  tact 

Isit.  I:  the  deed  be,  as  it  piirports  to  t>e,  a  Gift,  a 
delivery,  in  form  or  fact,  of  ttie  slaves  wa:^  not  es>en« 
tial  to  the  right  of  thr  donee,  it  the  tteed  had  hem 
proved  or  ac*knowledged  and  recvroed  within  eigttt 
Bif»nth>  troui  the  day  of  us  date.  A  ghod  considerii- 
tion  is  expressed  in  the  iivetk^  and  «>eeins  in  lat  t  to 
have  reunited  from  the  relation  in  wtiuh  the  parties 
stood  to  each  other.  Without  actual  delivery,  a 
parol  gift  wouhl  have  hc^en  hieffeitnal;  hut  a  deed 
of  gift,  wiien  delivered, /;€r^  transfer^  the  poshes- 
sion  with  the  property,  and  when  duly  rftorded, 
vests  a  perfect  and  irre  vol  able  h*unl  'right  in  iJie 
doitee.  This  doctrine  is  too  lainiliar  to  need  cita- 
tions of  cases  in  support  of  it. 

But  as  between  donor  ami  donee  of  n  skive,  the 
H^eA/^ofg^ifltof  title  floes  not  {mss,  unless  actual   possession   of  the 
f/«©e,  Nvneii    gjave  shall  have  l»een  delivered,  or  unless  the  deed 
does^not  Hc.    shall  have  been  actually  recorded  according  to  the 
coi.pan^the   retjuisitions  of  the  law  prescribed  for  such    citses. 
^rt9''t»r*''tl  ^  The  deed  itself  does  not  transfer  eill^er    the  posses- 
ct"  from  *    session  or  the  right,  (in  such  case)  unless  it  sh.ll  be 
donor  to  «lo-    duly  recorded.     The  41st   sec.   ot  au^ut   of  179&, 
thTdeelTb       ^^"*'  ^^^^    ^ '  ^^^  derljres  that  "no  gift  or  gifts  ofany , 
acni»rnv  re-   ^^*^*®  ^^  slaves  shall  be  gooJ  or  sufficient  lo  pass  any 
corded  v^iuun  estate  in  fiiuc  h  Fiave  or  slaves,  to  any  person  or  iier^ons 
eight   mo  tils  whatever,  unless  the  same  be  uuide  by  will,  ihify  prov- 
•    "*  itfdate.  gjiand  recorded,  or  by  deeil  in  writing  lo  l>e  proved 
by  tteo  mtnesses,  or  acknowledjjed  by  the  d(»nor,  and 
recorded  in  ti.e   diinty  Court,  or  court  ofquarter  ses- 
sions, wht  re  one  of  the  parties  lives,  or  in  the  district 
court  or  court  of  ap})eals,  within  eight  months  after 
the  date  of  such  deed." 

The  4Sd  section  restricts  the  application  of  tFie 
41  st,  to  gifts  of  slaves,  ^^heieof  the  donors  have, 
notwithstanding  such  gifts  remained  in  possession." 
And  the  43d  section  of  the  snme  act  saves  the  rights 
of  creditors  and  pnrcha  ers  until  the  donee  shall 
have  remained  in  possession  at  least  three  years. 
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The  41st  section  alone  applies  to  this  case  as  the  ^^^^ 
donor  retained  the  possession,  and  that  section  seems  f^j^^^oiKG, 

to  require,  not  only  that  there  shall  be  a  deed,   but ,■ 

also,  that  it  shall  beactnally  recorded  within  eight 
months  after  its  date,  upon  the  acknowledgment  of 
the  donor,  or  upon  proof  of  its  execution,  by  two 
witnesses.      I  lie  recordkig,  as  well  as  the  deed  itself,  Ac^cordinr  to 
is  made  indispensable  to  the  title.  ti.e  seitten  in- 

The  liuiisuage  of  this  section  is  in  snbstanre  likejn'^E^gfand'of 
that  of  27th  H.  VIll.  C.  16,  sec,  2,  requiring  deeds  th.-  "tat-  te  of 
of  bargain  and  sale  to  be  recorded.  In  each  the  de-  '^  ^r  which 
claration  is,  in  substance,  that  no  title  shall  pass,  &c.  o^bargain*^*^* 
Atid  according  to  the  settled  and  practical  interpre-  and  sale  to  be 
tation  in  £nj>land  of  the  statute  of  enrolments  of  recorded,  a 
H  Vfll^  a  deed  o(  bargain  and  sale  was  inoperative,  '«fn  aDd'wIe 
as  between  bargainor  and  bargainee,  unless  it  had  uoU  not  past 
been  recorded  within  the  time  prescribed  by  i\\e  the  title  even 
statute;  and  when  it  had  lieen  so  recorded,  the  title  o77^*^*{J'^."j'^" 
Tested  ab  initioy  pr  from  the  delivery,  by  relation,      ^amee,  luiless 

It  seems  to  us  that  the  41st  section  of  our  statute  cordedtkh^ 
of  '98,  must  l>e  construed  to  have  the  same  opera-  ^^l  time^prU 
tion  and  effect  as  to  gifts  of  slaves  by  deed  without  scnbed  by 
actual  change  of  possession,  as  the  2nd  section  of  **^**  •***"**• 
the  16th  ch.  of  the  statute  of  H.  VIII.  has  been  uni- 
formly allowed  to  have  as  to  deeds  of  bargain  and 
sale 

It  is  true,  that  the  reason  assigned  in  the  preamble 
for  enacting  the  4\^t  sec.  of  the  act  of  HOS,  is  the 
sciurity  of  bona  Jide  creditors  and  purchasers  of 
donors  of  slaves;  and  hence  the  inference  might  be 
drawn  that,  saving  the  rights  of  such  persons,  deeds 
of  gift  of  slaves,  without  recording,  and  without  any 
change  of  possei^sion  in  fact,  might  be  valid  and 
effectual  between  ihe  parties  to  the  deeds.  But  the 
security  of  creditors  and  purchai^ers  was  also  the 
chief  object  of  the  statute  of  enrollments  of  fit.  VIII.; 
nevertheless,  the  registration  of  the  decd^  as  re- 
quired by  the  statute,  was  ever  deemed  indispensa- 
ble to  pass  the  title  from  the  vendor,  because  par- 
liament, in  its  wisdom,  saw  fit  to  require  the  record- 
ing of  the  deed  as  essential  to  the  passing  of  the  titk  to 
the  vendtt. 

It  is  also  true  ihttt  the  stat  iite  of  Frauds  (1st  Di$[^. 
017-18)  declarer  Vhat  conveyances  intended  (or  dc?    - 
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Pylx  frauding  creditors  or  purchasers,  shall  be  void  except 

M     7'  NG     ^  betteeen  Uu  parlies  to  the  deeds^  and  that  conveyances 

.  L  of  goods  and  chatties,  without  consideration,  or  upon 

consideration  not  deemed  valuable  in  law,  shall  be 
deemed /iBattc2iifen(,  unless  possession  shalK  bona  fide, 
remain  witli  the  donee,  or  unless  the  deed  shall  be 
acknowledged  or  proved  by  two  witnesses,  and  de- 
posited for  registraiion^  within  eight  months  after  the 
' ^execution  UitreoJ.^^  Eut  this  statute  should  not  ma- 
terially influence  the  construction  of  the  4ist  section 
of  that  of  1798,  for  several  reasons. 

1st.  The  Statute  of  Frauds  was  enacted  in  1796, 
and  the  Legislature,  with  that  act  before  them,  re- 
enactedf  from  a  Virginia  statute  of  1758,  the  41st 
section  of  the  act  of  1798,  requiring  expressly  that, 
in  order  to  pass  ihe  title  to  a  slave  from  a  donor  to  a 
donee,  there  should  not  only  be  a  deed  proved,  or 
acknowleilged  and  deposited  for  registration,  but 
also  that  the  deed  shall  be  actually  recorded  within 
eight  months,  not  from  its  ^'exectihon,"  but  from  its 
''dale,'' 

2d.  The  41st  section  of  the  statute  of  1798,  ap- 
plies expressly  to  the  parties  to  the  gift,  and  governs 
the  question  of  right  between  them.  But  the  statute 
of  frauds,  of  1796,  applies  to  creditors  and  pur- 
chasers only,  and  does  not  affect  the  right  as  between 
the  parties  to  the  deed,  unless  they  actually  intended 
it  for  defrauding  others;  and  then  it  shall  be  binding 
between  themselves:  but  if  there  be  no  fraud  in  fact 
in  a  deed  of  gift  of  chatties,  the  statute  of  frauds  does 
not  operate  upon  the  deed  except  so  far  as  bona 
creditors  or  purchasers  of  the  donor  may  be  con- 
cerned; and  consequently,  though  the  deed  may  be 
void  as  to  creditors  or  purchasers,  in  consequence  of 
an  omission  to  have  it  deposited  in  the  proper  time 
and  place  to  be  recorded;  yet,  as  between  the  par- 
ties themselves,  it  can  have  no  greater  efficacy  than 
it  would  have  had  without  the  statute  of  frauds,  and 
will  therefore  pass  to  the  donee  no  right  unless  it 
can  have  such  an  operation  independently  of  that 
statute. 

3d.  The  statute  of  frauds  applies  to  chatties: 
the  41st  section  of  the  act  of  '98  applies  to  slaves, 
and  to  slaves  alone,     A  deed  of  ^ift  of  chatties  (not 
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including  slaves)  may  pass  a  perfect  title  to  the  ^''-b 
donee,  afthough  there  never  was  a  delivery  in  fact  Mauldiko. 

of  (he  chatties,  and  althonsh  the  deed  had  never 1- 

beeo  recorded  or  deposited  for  registration,  at  any 
time  either  before  or  after  the  lapse  of  eight  months 
from  its  execution  or  its  date.  It  seems,  therefore, 
that  Che  legislature  deemed  it  proper  to  have  a  pecu- 
liar law  for  deeds  of  gift  of  slaves — ^and  we  cannot 
perceive  any  reason  why  that  law  shall  not  he  ex- 
pounded according  to  the  plain  import  of  its  own 
express  words:  and  thiis  construing  it,  there  can  be 
no  doubt  that  the  recording  of  the  deed  is  made  as  in- 
dispensable as  the  execution  o{  a  deed,  and  that  no 
title  can  pass  witbout^  both  as  expressly  required  by 
the  statute,  or  unless  actual  possession  in  the  donee 
accompany  and  follow  the  gift. 

Even  if  the  act  of  1798  had  never  been  passed,  a 
parol  gift  of  a  slave  would  not  have  vested  in  the 
donee  any  title  unless  possession  had  followed  the 
gift,  and  a  deed^  without  registration^  and  mthout  an 
actual  delivery  of  the  slave^  mi^IU  have  passed  to  the  donee 
aU  the  rifrfU  of  the  donor.  This  is  a  strong  considera- 
tion tending  to  prove  that  the  chief  object  o{  the 
41st  section  of  the  act  of  1798  was  to  make  the  title 
dependent  on  the  recording  of  the  deed. 

The  deed,  in  this  case,  would  have  been  recorded  \(  a  deed  of 
in  due  time,  if  it  had  been  recorded  the  87th  of  g«ft  of  "lavea 
June,  1820,  upon  the  proof  of  two  witnesses.  The  ^it^^**jf^ 
months  intended  by  the  statute  are  callendar,  though  etdiendar 
according  to  the  ancient  rule  they  would  have  been  months,  it  is 
lunar;  and  in  computing  the  time,  the  day  of  the  fjjfflcient. 
date  must  be  excluded.— (Cowp.  714.)  JSe'^rfgEt"'*"* 

But  the  deed  had  been  proved  by  only  one  wit-  ^^^^\^^\^ 

ness  prior  to  the  lapse  of  the  eight  months — and  which  a  deed 

thereupon,  the  recording  of  it  on  the  27th  of  June  of  gift  of 

upon  the  proof  of  only  one  witness,  was  a  nugatory  '!?.!fi" '?" 
K  -r-x  ii        xi-  I   J       mi      ^  •      '^  qnired  to  be 

act  even  if  it  were  then  thus  recorded.     There  is  no  recorded,  the 

proof  that  it  had  been  recorded  within  eight  months  daj  of  the 

of  its  date,  either  upon  acknowledgment,  or  upon  ^^*  mult  be 

the  proof  of  two  subscribing  witnesses,  and  consc-  excluded. 

quently  according  to  the  law  of  '98  it  can  have  no  to  record  a 

operation  transferring  title  or  possession,  ttnfcM  t^rc  deed  on  the 

hod  &een  rnne  viOwMs  ^mMmiSiium  for  U.  tctimony  of 
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CuMMOKW^H 
V9. 

M'Farland. 

one  ivitness, 
ill  cases 
where  the  law 
reqiiin'S  the 
attc-taiion 
4)f  two  wi*- 
nesteii,  19  a 
nogatorjr  act. 


Flit  the  circnH  jiiHffft  inptriKtef^  the  jur>'  that  if  H 
had  heen  recorded,  without  quiUificatioii  rr  to  the 
time  or  mode,  a  dHiverv,  in  fact,  of  the  slaves  was 
not  nerepsary  to  the  ti«le  of  the  appellee.  In  this  un- 
qnaUiied  generality  of  eTpres»sion  an  erroneous  doc- 
trine wa«  imyjied,  and  the  ifw^mction,  a?  ifiven,  did 
not  preiient.  with  proper  distinctoess,  the  true  ap- 
plication of  the  law. 

TI.  The  flamasres  exceed  the  maximnm  whic^»  the 
farts  anihoriscd  the  Jury  to  i\n^  '''he  appell-mt 
conid  not  he.  according  fo  the  proof.  liaHe  for  hire 
prior  to  his  f)nrctia«e  in  June,  18^6,  and  the  Jury 
have  asse<?ed  more  than  tS*»  established  value  of  the 
u?e  from  that  time  to  the  finding. 

Wherefore,  the  jndffrnent  of  the  circuit  court  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

Jlloreli^adi  for  appellant;  Critt^nden^  for  appellee^ 


Case  56. 


April  13. 

County  co'irt 
c:innot  (etvn 
as  relator) 
fiiai  tain  an 
acMon 
again -t  the 
collector  of 
the  county 
levy  on  his 
i)fficial  bond. 


The  rominonwealth  for  the  use  of  Es- 
till County  Court,  vs.  McFarland. 

Error  to  tho  E«*ill  Circuit;   Frenoh,  Jtidqp. 

County  Court.     Colketnr  of  County  Levy.     Relator. 

Costs. 

Judge  Nicholas  delivered  the  opinion  of  theConrt. 

This  is  an  action  in  the  name  of  the 
Commonwealth  for  the  u«e  of  the  R«tii  county  court, 
asrainst  McFarland  on  his  official  bond,  as  collector 
of  the  county  I**  vv. 

The  onlv  4}«iestion  presented  i«,  could  the  county 
court  sue  on  the  hond  as  relator?  We  think  not. — 
It  has  been  settled,  that  in  an  artion  like  this,  the  re- 
lator is  the  substantial  plaintiff  and  responsible  for 
costs.  Of  course  he  should  not  only  have  a  riffht  to 
sue  on  the  bond/but  should  becapableof  suernsr  and 
beingr  sued.  We  know  of  no  law,  which  authorizes 
the  county  court  to  maintain  the  suit.  It  has  no 
corporate  capacity,  that  would  ifive  it  such  right. 
Wherefore  judgment  is  affirmed  with  costs. 
TVrnerfor  plaintift;  Owsley  (or  defendants. 
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Turner  t?5.  Roby's  Ex'r.  eoTKurAKT. 

Error  to  the  Ji^flrr^n  Cimjit,  Pirtle  Jurlpe.  q^^^  57 

Covenani.    ^Aimual  Instalments.     Interest. 
Chief  JaUixse  Robertson  »el»?on  rt  tho  Opinion  of  the  Conrt.  April  14. 

In  1830,  the  Executor  of  Mnrcns  Ro- 
by  obtained  a  j;i(i^inent  against  Rohi-rt  Tiirner  for  Covenant, 
$1220,  in  an  actioo  of  covenant  on   the  following  <^  "«tructioa 
writing:  ®  <^'- 

4c  ''^'S'^  P»P^r?«  presftntecl  me  thi«f1f»v  bv  Mr.  Mar- 
cus Rohy  now  of  Gf^orcria,  where  he  and  mvself 

Wdkerson  for  «S50  on  interest    from  the  20lh  of 

Fehruvv,    807,  .mt,7  fhf.  d«v-one  note  mf^ror 

<cr     i'l^  9«";wav,    cenVfor    « 100,  one  other  note 

for  m  •'J^^^vor  r^f  Wu^  CM'a  v^v  wUh    interest 

^  frornthe  19fU  of  F**Sninrv,  \f¥\H  until  tbi^  aav^ 

'one  in  favor  of  snid  VJarru^  Robv.R^n    for  <li6  44 

"veitU    interest  from  the   11th     ^n^.m,   1808— one 

'^jodcrment  in   favor  of  Sfenhen  G  Heard   for  <t2G0, 

/'with  interest    fron   the  7fh  Jammrv,    1809— in  all 

"amonntincr  to  <^7H  59,  whirh  anpe^r^  fo  he  a  cor- 

'rect   statement  ytertaliinsront    ^.%'7  50.  a^know- 

lll^^^sed  hv  Mr    Robv  to  hive  been  paid  bv  Joseph 

iTnrner— wliirh^hnf?  hedis^harwl  j,,  eq„nl  annnal 

'payment^nntd  pnid,  if  not  previofisfv  settled  and 

^*pjud  by  Oortor  Wll5;,m  T„r„er  or  Joseph  Turner, 

^*lhis  2na  d^y  of  June,  I8I9. 

^•.R  TURNEl  ." 
^  After  verdict  on  n  writ  of  ennuirv  of  damaees  the 
defendant  In  theartfon,  now  filaintifT  in  error,  moved 
in  arrest  of  jiidirnr>ent,  in«fff»tmnr,  a«  hennwfnfBist9,that 
tlie  writin?  sned  on,  did  not  imfmrt  a  /-ovenant  to  pay 
Robv  any  thin^,  and  tbnt  even  if  it  did  the  verdicJt 
wa^  for  a  larger  sum  than  the  Jury  had  a  riffht  to 
assess.  ^ 

The  writincr  is  not  as  precige  or  formal  as  the 
written  me-noriah  of  contracts  iismllv  arc,  or  as 
miTht  he  necessary  to  show,  at  once  and  with  perfect 
certainty,  the  whole  obfe-t  and  intention  of  the  par- 
ties. But  we  feel  no  difficuUv  in  decidin<r  Miit  it  is 
in  Fact  and  inWal  effect,  a  contract  by  Tirn'^r  to 
pay   money  to  Roby.     It  acknowledges  that  Roby 
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TiranBR  had  presented  to  T>iriier  a  judgment  and  certain  noiei 
in  which  thev  hfid  heen  fuinnd  in  Georgia,  and  a 
snail  note  frtmi  Turner  tn  Rohv;  henre  the  inferem  € 
is  plain  that  the  joint  notei<  had  lieen  taken  up  by 
and  in  the  possession  of  Roh\\  and  u e  may  alt^o  infer 
that  the  judgmefit  had  lo  heen  di»chars>e<l  hyhim, 
and  that  nothing  hntl  been  cofttrihuted  by  the  plain* 
tiffin  error  ex«  eptincr  the  <367  50  adinitteil  to  have 
been  paid  bv  Jof^eph  Tttmer,  This  latter  inference, 
more  liable  to  doubt  thnn  the  first,  is  fortified  by  the 
fait  that  one  of  the  notes  was  payable  to  Roby  him- 
felf,  and  thiit,  neTcrtheles^,  that  note  and  thejndg- 
mcnt  and  other  note«  were  all  inrlude<l  tXke  in  tlie 
•calculation  and  did  with  their  accruing  Interest, 
amount  In  the  aggregate,  to  a^our  #7f4  after  deduct- 
ing the  $367  paid  by  Josef)h  Turner,  if  that  sum 
Jbad  heen  (as  we  may  presume)  paM  for  the  plaintiff 
in  error  by  his  friend  or  agent  five  or  sii  years  ^rior 
•to  the  date  of  the  covenant. 

Here  is  then  a  direct  acknowledgment  by  Turner- 
that  he  owed  Roby,  and  the  items  constituting  the 
foundation  of  his  indebtedness  and  enuuteraten  and 
described  for  the  purpose  of  preventing  future  con* 
troversy  and  of  saving  the  trouble  of  any  other  set- 
tlement— and  aHer  thus  a<«certainingthe  amount  due, 
twmer  eavtnafded  to  pay  it. — when  he  «aid — ^'wfcicJk 
^haU  be  discharged  in  equal  annual  paymenU^^^  ^'C— 
What  did  he  mean?  To  whom  was  he  to  pay?  and 
what  was  heto  pay?  He  was  to  pay  to  Roby— 1st 
because  Roby  had  paid  the  original  debts,  as  shewn 
by  the  production  of  ttie  notes,  &c. — 3nd  because 
the  note  from  Turner  to  Roby  was  i-ertainly  to  be 
paid  to  the  latter,  and  thnt  irote  and  the  other  itemt 
enumerated  in  th<' settlement  seem  to  have  been  in- 
cluded, tn  the  name  manner^  in  the  estimate.  3rd  If 
the  intention  had  been  to  make  payment  to  the  ori- 
ginal creditors,  Robv  had  no  authority  to  agree  foif 
them  that  they  woidd  receive  paymetit  in  annual  in*, 
stalments,  and,as  already  suggested,  the  production 
of  the  notes  was  evideiue  th*it  they  had  been  paid  off. 
Then  what  amount  was  to  be  paid  by  Turner  to  Ro- 
by? If  they  had  Ijetni  both  principal  obligors  the 
covenant  womM  bind  rurner  to  pnyonlv  one  half  of 
$734  §9:  but  some  of  the  foregoiug  coiudderaiiont 
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ienci  to  shew  that  Rouy  was  only  the  sivety  of  Tur-  TumifsK 
Her,  and  wnen  liie  latter  said  ^'wnich  diiaii  tie  dis-  v«. 

charj|ied'\iniuiediaiely  after  acknowledging  a  balance  ^obtU  Ex^ik. 
Qi  ^124  69)  lie  should  he  understood,  accord ijg  to 
the  literal  and  granimatical  iui^iort  of  the  covenant, 
lo   allude  to   ttie   j^7-i4  69,  the  only  antecedtui  to  'Xllltu^^ 
nviiich  there  could  have   been  any  ^noper  or  intelli- pay  (a  oer« 
gil)le  reference.  twin  sum)  io 

*  4nntta<  m* 

As  the  whole  auoouni  was  to  have  been  paid  in  tiai  .ie^u,  de* 

annual  instaiaients,  wiinout  tiuiiiei  tsijecilicaiion,  the ^^^^^  ^'*^  ^^* 
»  ,  .  .  .  ,        ■  I  i    I       wiole  sum  to 

Oidy  sensible  or  |iraclicaole  coubtriutioa  would  diS't^^  pQi(j„boui4 

tribuie  the  payuient  oi  ^1^  b^  into  two  equal  in-  b*  (li¥id«<l  in< 
Staluienls  ol  one  and  two  years  Iroiu  tiie  date  of  the  :«>^^p  ^^^^ 
covenant  iMtalmeuti, 

•oveuani.  payaW©  id 

The  declaration  was  properly  drawn  according  to  **°*,ljfrolr* 
the  foregoing  con^ti  ui  lion  anu  etliect  ol  the  covenant,  date  of  ths 
and  contains  an  avetiueiu  mat  neither  Doctor  i*ur* oovenaoi. 
Der  nor  Jo:»epa  rurner  nor  tue  pl.uiiiiti'  in  error  had 
ever  paid  tne  auiouni  covenanted  to  tie  paid  or  aoy 
part  Oi  It.     Tne  declaration  is  Uierelore  good. 

But  the  verdict  is  for  more  than  the  Jury  had  a  ^^^  ^'^^ ''^^' 
rigui  to  assess.      iViiaiever  may  (lave  tnen  the  actual Q^^her^of'ta^ 
intention  ol  the  pariies,  tne  le^j^al  etlect  of  the  cove**  iuitatmenti 
.  Dant  is  thai  uiterest  siionld  not  accrue  oa  tne  amount  ^^^^^  ^^^J  ^ 
of  either  iiistal.nent  umil  it  became  due  and  Payable;  p'J^^^jjj^* 
and  thus  caUmating  the   intereH  tiie  gross  amount 
dlue  at  the  time  of  the  verdict  was  lesD  tiian  i^\220. 

Whereupon  the  judgment  for  ;j|>1220  in  erroneous  , 

w-.and  intiKt  be  revert^ii,  and  the  caubo  must  oe  re- 
manded  for  a  new  triaL 

Denny  aucl  Muurdin  for  plaintiff;  CriUenden  for  de*- 
feadaot. 
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Chancb«v.    Wood  &  Hardin  ts.  Kendall  &  Head, 

£rror  to  the  Franklin  Circuit.  Mave>,  Judte. 
Ca*©58.  Jturufdiclwn.     Cltaticelhr,     Failure  of  Cotisideralion. 

April  16.  Escrow, 

I   'Mit        ChiefJusttce  Robertson  delivered  the  Opfnion  of  the  Courts  * 
I- .   ^'  This  writ  of  error  >eeks  the  reversal 

7iia2i2l       of  a  clet^rce  peqietiiatijig  an  Injunction  to  a  judgment 
y   ^       by  clefadt  obtaineti  against  tke  clefcnduntJB  Kendalt 
&.  Httad  by  W.   Wood  H88i|^nee  of  the  obligee,  in  a 
suit  commenced  in  1827,  on  the  ioUowifig  note: 

"Weor  either  of  ua  promise  to  pay  Ben.  Uardiot 
^Uwo  hundred  and  flity  dodars  ibis  7th  of  Mily^ 

(Seal.) 

'«JOHN  A.   HEAD,  (Seal  ) 
''JEREAilAH  KENDALL,  (SeaK) 

<^Tc{5te:  Jo.  Clark, 

The  Bill  at  ledges  that  the  note  was  given  in  con- 
sideration of  an  undertaking  by  Hardin  to  ap[)ear  as 
counsel  for  one  Wliarlon  Rai»sdaie  in  a  prot^cution 
pending  against  him  for  uinrtler— that  the  defend- 
ants in  error  signed  it  merely  as  securiJies  of  the  mo- 
ther ol  Ratisdale  u  h(»se*  name  tothe  first  >€»!  Hardin 
prouiii^ed  to  procure — I  hut  she  never  sub§i:r(  bed  to 
the  noe — .md  that  Hardin  did  not  ap|>ear  as  oountiel 
for  Uairsdale  on  hi>  ti  lai. 

Hardin  in  l»i«  ai^wer,  says — ^^that-  a  number  of 
<(piT*ons  weie  indicte^l  in  the  Franklin  circuit  court  < 
'^for  Uie  iiMinler  or  as  aiding  and  assisting  thereto  of 
''a  m  in  b\  the  name  of  Carter — that  there  was  a 
"s|H'i,ial  term  in  Ma\  he  brieves  for  the  trial,  and  he 
^^\va»eiiipioyed  for  the  u  hole  of  them:  thatannniber 
*^ot  them  talked  to  lunt,  but  none  signed  the  notes  but 
*Hhe  complainants — as  to  the  story  of  Ann  RMn>daIe 
^^he  reiollect>  notldna  abou(  it,  and  he  does  not  be- 
*'lieve  there  is  any  truth  in  it— he  did  not  know  how 
''many  wouhl  sian  the  notes.  The  whole  contract 
'^appears  on  two  notes  now  in  suit  in  the  name  of 
"Wood,  a:.cl  he  recolicct>  no  more  than  what  those 
"stale — except  what  is  to  he  hereafter  stated,  he  rc- 
*'fers  to  1)01  h  thosc^  noies  an»i  the  endorsements." — 
He  tiien  says  that  he  had  talked  to  Kendall  "several 
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*Hime«  about  the  fees  situe  Ittib,  and  offered  to  leave  Wood  & 
<Hhe  iijjitter  \o  Geo.  M.  Bibb,  as  lie  knew  ail  uboui  '^^''^*f'' 
"the  iiiatter."  KkndallA 

He  then   refers  to  the  record  of  the  prosecution  ^^^^'    

whicli  shows  that  ^^  hurton  RanHlale,  James  Rant)- 
daie,  Ehjah  Kendall,  John  Kendall  and  Zephenmh 
Ja.rKson  were  alt  indicted  for  the  murder  ol  Carter — 
tfiat  a  nolle  jh^onequi  was  entered  as  to  the  Kendalls 
and  James  Rati.-dale,  on  tlie  bth  of  May,  1818;  and 
thai  the  trhd<}f  Wharton  Ransdale  and  of  Jaikson 
Was,  on  the  same  day,  continued  until  the  next  term. 
Hardin  then  states  in  his  answer  "that  he  didajiptar 
and  argue  all  points  arising  al  the  May  court  when 
a  part  oi  the  persons,  James  Ransdale,  Elijah  Ken- 
dall and  Juini  Kendall  were  disciiart^ed'^^ — and  ad* 
nuts  tnat  he  did. not  altend  at  the  uiixi  term  when 
^Vharion  Ransdale  ami  Jackson  were  tried. 

One  of  the  notes  referred  to  in  the  answer  is  that 
on  which  the  judgment  was  rendered,  and  the  other 
is  as  follows: — 

«*VVe  have  emi>loyed  Benjamin  Hardin  as  one  of 
«  the  «  o  ns«'l  for  Wharton  Ran^dale,  James  Ransdale, 
'^Elijah  Kendall,  John  Kendall  and  Zepheniah 
''Jackson  who  are  indicted  in  the  Franklin  circuit 
**court  for  murder,  now  we  do  agree  to  give  said 
*'Hardin  two  hundred  and  fifty  dollars  in  addition 
<Ho  his  fee  already  promised  if  all  the  persons  are 
<*discharged^from  the  present  prosecutions  or  if  part 
<^only  are  disi  har  eil  then  for  each  one  that  is  dis- 
'*charged  fifty  dollars. 

(Seal.) 
"JOHN  A.  HEAD,  (Seal ) 
**JERE>nAH  KENDALL,  (Seal.) 
•'Teste:  Jo.  Clare, 
(Endorsement.) 

"N.  B.  I  have  l>een  employed  for  the  persons 
<' within  namedr  now  if  I  am  not  present  when  the 
"whole  of  them  are  tried  Ido  aj^ree to  relinquish  my 
"ifee  in  that  proportion — that  is  if  absent  when  any 
^^one  is  tried  one  fifth  and  in  that  proportion  for  the 
"rest-" 

Only  two  depositions  were  read  in  the  case.    Ben- 
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M  noD  4         jamin  Head  swore  that  Hardin  was  einployefi  fof 

Vs!'         ft^^  '^  endeavor  to  procure  an   oicler   tor  bailiag 

K»  MiAfx  ft    Wharton  Raiisdale,  and  that  afterwards  the  delend- 

tisAD.  ants   in  error  agreed  to  give  hiuA  ij^dO  to  defend 

-      Ransdale   on  his>    tinal  inai,  and   that  tiie   note  on 

which  the  jiuigiiient  in  question  was  rendered  was 

given  in  consideration  ol  the  latier  agreeuient,  and 

daea;  not  imJude  tlie  t'eeol'^^5.     Lenjauiin  Ransdai* 

swore  sul»htantiully  to  the   same   faits-     Head  also 

swore  that  Haidin  agreed  tlial  he  would  charge  no« 

tiling  unless  he   slionld  ap|>ear  on  the  trial.     Raus* 

dnle  swore  that  the  contrail  for  the  ^50  was  wade 

alter  the  |iro»e(;mion  had  been  entered :  and  both  of 

taeia  swore  tnat  Hardin  was  noi  at  the  trial. 

Tlie  plaintiffs  insii^t  \H  that  there  was  onlj  a  par- 
tial i'aiinre  ol  consideration,  and  4ind  that  it'  the  con* 
Sideration  totuliy  faite4l  the  chancellor  had  no  juris- 
diUioii  because  the  remedy  was  complete  at  law. 

On  the  Ut  point  the  case  is  not  perfectly  clears 
but  on  lull  consideration  of  all  the  facts  we  are  in* 
clined  to  concur  with  the  circuit  court  in  the  opin* 
ioii  that  a  total  tail u re  ot  consideration  has  been  ee- 
tabii>bed.  There  can  be  no  good  reason  for  doubt- 
ing th:it  if  the  sole  consiilei  ation  of  the  note  was 
Haidin  sagreen«ent  to  appear  for  Wharton  Ransdals 
Oil  nis  final  trial  tne  entire  consideration  failed* 

Huwever  tiie  tact  iimyt  in  truth  be,  the  testimo- 
ny will  not  iMrriiiit  this  court  to  pmsume  that  the  fes 
ol  ^:i5  lor  ap|ieuriiiu  on  the  incidental  preliminary 
motion  maiie  any  part  ol  the  consideration  of  ths 
note. 

Then  the  only  question  to  be  considered  in  this 
branch  oi  the  ca»e  is,  wlietJier  the  note  in  contro^ 
ve^^y  waa'  given,  as  tne  wiines&es  swore  it  was,  as  a 
fee  for  a|)|ieHriii«4  foi  Wlimtou  Raiibiialealone,  orasa 
fee  lor  ap|>earing  lor  all  the  pei»ons  who  were  pros* 
ecuted. 

Notwithstanding  the  pot^itive  testimony  contained 
in  tiie  deposit|Oi»b,  the  note  without  date  for  a  con* 
tingeiit  fee  cieiite^  soine  doubt  as  to  the  true  consid'^ 
eration  of  the  other  note,  the  judgment  on  which  has 
been  enjometl.  The  contiiij&ent  Ite  was  promised  foE 
aii  iiie  persons  who  were  prosecuted;  and  the  plaio^ 
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tiffs  arcfQe  that  the  inference  is  clear,  that  the  nnron-  Wood  & 
ditiofiai  note  was  given  also  as  a  iiee  for  attending  to  ^^**'^'J^» 
all  the  cases;  and  that  therefore  as  three  of  the  parM|fe,«DALL  ft 
ties  were  discharged  throngh  Hardin's  instruinenta-  H»ai) 
lity,  the  cout^ideration  of  the  latter  note  failed  oidy  '" 

in  part.  This  would  he  the  rational  inference  in  the 
absence  of  any  po^'itive  evidence  to  the  contrary. — 
But  there  if  no  n^cestary  coflict  between  the  deposi- 
tions and  anything  expressed  in  the  conditional 
noie.  Though  that  note  was  given  us^^an  addilional 
fet*^  to  Hardin  it  might,  nevertheless,  have  been  the 
Oidy  fee  agreed  to  hesriven  by  any  of  the  persons  prosC' 
ciiied  except  Wharton  Ransdale.  If  if  were  the  only 
fee  promised  for  the  other  four  individuals  it  was 
''an  additional  fee"  to  Hardin — ^aiid  it  was  not  iin- 
properly  described  as  such. 

As  thereforcUwo  witnes^ses  have  sworn  positively 
and  the  ans^wer  of  Hurdin  is  not  direct  or  explicit 
(as  the  consequence  doubtless  of  a  lapse  of  memory 
as  to  the  precise  circumstances  of  a  transaction  so 
long  transpired)  we  do  not  feel  authorised  to  dissent 
from  the  conclusion  of  tl>e  circuit  Judge  as  to  the 
actual  consideration  of  the  note.  It  is  true  the  rec* 
ord  shews  that  the  prosecution  was  continued  on  the 
8th,  and  consequently  B.  Ransdale  was  inaccurate  in 
bis  recollection  when  he  swore  that  the  note  (dated 
the  7th)  was  executed  after  the  continuance.  But 
this  discrepancy  is  not  of  such  a  character  as  to  dis- 
credit the  witness.  8uch  a  mistake  might  frequent- 
ly  be  made  by  the  most  scrupulouslv  honest  men.— 
besides  it  is'  far  from  being  improbable  that  the 
witness  was  not  mistaken  as  to  the  day  of  the  conti- 
nuance, bnt  confounded  the  continuance  with  the 
'failure  on  the  7th  to  obtain  bail,  directly  after  which 
and  on  the  same  day  the  note,  as  he  said,  was  given ^ 
And  two  circumstances,  in  some  degi*ee,  tend  to  forty 
the  depositions — 1st,  Hardin  in  his  answer,  says,  that 
he  was  employed  by  all  the  persons  who  were  pros- 
ecuted, but  he  did  not  say  that  each  agreed  to  give 
him  the  same  fee,  nor  does  he  alledge  that  the  un- 
conditional note  was  given  for  any  other  considera- 
tion than  that  averred  as  the  only  one  in  the  Bill  -^ 
2od,  It  may  not  be  unreasonable  to  infer,  (from  the 
fact  that  Wharton  Ransdale  was  not  allowed  bail  and 
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Woon&  that  JaniPS  Ransdale  and  the  two  Kendalls  wore  not 

Hauo'n,  q^i^,  hailt'cl  hjit  di-^chareed  without  trial,)  th^it  Whar- 
KENnAi.r^  ton  was  the  |)€r<on  who  ai  ttially  perpetrated  the 
H«\D.  honiiride,  and  that  the  other  three  were  not  deemed 

-  g"ilty  of  anv  felonion*  participation  in  the  imputed 

crime.  Hence  it  might  seem,  at  least  prohahle,that 
Statute  which  «  more  liherfd  and  certain  fee  would  have  heen  de- 
authorize*  the  inanded  and  have  Fieen  given  hy  him  than  by  them, 
imneaehment  ffowever  there  is  nothinL^  in  the  record  sufficient  to 
•raVon'^of "  '  control  the  positive  and  uninni^eached  testimony  of 
tMeri  ^Iti***       the  only  two  witnesses. 

law.  hR«  not  ^'»  the  2nd  point  there  U  less  doubt. — Prior  to  the 
oti«te'l  the  enactment  of  onr  st  itnte  authori^in?  the  im|)earh- 
channllor  of  pr,^„j  of  the  ronsideration  of  specialties  bv  rfea  at 
inifiumair-  law,  equitv  had  inrisctirtion  to  relieve  acrainst  a 
tion  which  he  jndsrment  on  an  oM»Tntion  (in  such  a  case  as  this) 
po*8.'Med  of  when  the  entire  consideration  had  failed  in  conse- 
aeamst  ohli.  q"©"^^^  of  the  delinqiien'  v  of  theobli?ee  without  the 
i{atioi)«  whfu  fault  or  interference  of  the  oMit^or,  and  when  an  at- 
the  entire  tempt  to  enforre  the  oM'opation  bv  leanl  means  would 
hSrUaHe'dm"  ^^^®  ^^^^  pervprtinff  the  law  to  f)urpose8  of  inpis- 
€i»niiequ«»nce  tice  and  oppression.  The  statute  has  not  ousted  this 
ofobliicee'sdc-  pre-€xistin£[  jnri«<diction  of  Cbahcerv.  But  now 
linquencv.—  (here  IS  a  concurrent  juri^iliction.  in  such  a  case, 
Anntnecnnn-  •!»  ,*  ^  ^       •        ^      •     .t  •«         • 

ceilorvet  has  pfovided  no  attempt  to  impeach  the  consideration 
juripdir-tionin  shall  have  been  m'ule  at  Inw. 

provided  no  '^^^  ffround  chiefly  relied  on  when  the  Bill  wns 
ftttemnt  to  filed  was,  that  the  note  hud  only  been  delivered  as 
io^ideraUon  *"  ^^^^^^'  That  ffrnund  wa«  however  abandoned; 
has  been  '^^^  ^^^s  untenable  if  it  had  not  been  relinquished— 

mideutlaw.  1st,  Because  the  Chancellor  had  no  lurisdiction  to 
enjoin  the  judfrment  on  such,  an  allegation.  2nd, 
ChanoeMnr  Because  there  is  no  proof  of  the  nllps^ation — ami  3rd, 
d?rt"oVto"*»n.  ^^'^"'^theoMigHtioncouMnot  have  been  an  escrow 
join  a  iudn?-  a^er  its  delivery  to  the  oblisrec. 

"ronnd"th  't  '^  "^*^'  ^^^  ^^  improper  however  to  remark,  that 
theohlieation  «otii€  Countenance  was  sriven  to  the  al'e-^ation  and 
on  which  it  i;ome  douht  Cvef  unexniained)  was  excited  by  the  fact 
ZZ  dHi  vZ^t  ^^^^  '^  ^^'  **^^'  rmnined  blank. 

as  an  eseraw.  It  may  be  observed  also  that  the  Bill  it«elf  is  not, 
cailn'rt*be"an  '?  ^^^  rc^pect^.  as  clear  or  as  accurate  in  its  al|p?a- 
eserow  after  t'ons  as  stich  Bills  generally  are,  or  as  it  is  advisable 
obH^ie^^*^^  ^o  that  they  should  ever  be.   'Altogether  the  case  is  so 
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confused  as  to  leave  ground  for  some  doubt  and  sus-  Bishop 
picion  respecting  what  may  be  true  and  just  between  fi^^j^^j^^^^ 
thepdTrties.  J ^.'-. 

But  carefully  considering  all  the  circumstances  in 
all  their  bearings,  we  do  not  feel  at  liberty  to  reverse 
the  decree  of  the  circuit  court. 

Wherefore  the  decree  must  be  aflSrmed. 

Hardin  for  plaintiffs;  Sanders  for  defendants. 


Bishop  vs.   Rutledge,  CHAKcsar 

Bttot  Co  t^  Cbns'tnD  Circuit;  SHAcKijtFOR»^  Judge. 

M<n1gage:    V$tmf.  *'"•«**• 

Ju'igd  Ukdkrwood  «?eHv*"r«'1  the  opinion  of  t1i«  court.  April  16. 

Judyre  Nichnlai  did  nMt«it. 

On  the  7th  of  Januaryi  1898,  Bishop  lo  considera^ 
executed  an  absolute  bill  of  sale  to  Rntledge,  for  a  tion  oi  $^oo 
tJav^,  in  consideration  of  $300,  paid  him.  On  the  HxiciuiT te 
same  day  Rutledge  bonnd  himself  to  Bishop  in  the  b  an  absolute 
penalty  of  $400  lo  reconvev  the  slaTe  whenever  the  b«'J  of  tale  of 
$200  were  paid,  provided 'the  slave  wa^  livinf  at  *  fj|^^®]^°  ^b*' 
that  time;. but  if  the  slave  died  before  the  payment  bi.Mds  himtslf 
of  the  money,  then  Bishop  was  stilt  held  bound  for  to  reconwy 

Ontfce  aw  of  January,  1830,  Bishop  (ilea  his  bill  the  t200ar« 
against  Rutledf^e  (or  the  purpose  of  redeeming  the  vtdedthe* 
•lave,  treating  the  transaction  as  a  mortgat^e  tainted  sla?o  was  Kv- 
witii  neury.     The  court  dismissed  his  bill  without  i<^?  ^^  that 

•v»»:..^:rMk  tinie;l>(itif 

prejudice.  ^  the  slave  died 

Yiewingthe  contract  between  the  parties  asevi-  b^^'or^j^^e 

deuced  by  the  writings,  there  can  be  no  doubt  that  (h/mo"ej 

it  %va8  only  a  pledge  or  mortgage  of  the  s|ave  for  the  then  A  was 

purpose  of  securing  the  payment  of  $200  advanced,  ^^'"n^J^/'^iijo 

and  that  it  was  intended  to  balance  the  interest  of  ^o  "ey,  deci^ 

the  money  with  the  services  of  the  slave;  and  so  far  ded  tiiat  the 

usurious,   according  to  repeated  decisions  of  this  *^°"*''*^^I:^'®* 

¥T     1       ^t  •       •  •  L     Iwcen  the 

court.     Under  this  view  we  perceive  no  reason  why  parties  was  a 

relief  should  not  have  been  granted.     All  that  Rut-  mortguKc  in- 
ledge  could  equitably  demand  was  a  return  of  bis  i^";l'l  j^^^V- 
Vol,.    Vll.  28  we  the  pay 
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^wttop  $200  with  interest  from  the  ^ime  he  advanced  it, 

HuTLEDCE.    subject  to  a  credit  for  the  value  of  the  tervices  of 

-^^ 1  the  slave.     The  court  should  have  adjusted  the 

incntoffioo  amount  agreeably  to  this  rule,  and  if  a  balance  rc« 
ihaTu^lJlf  mained  in  favor  of  Rutlcdgc,  the  slave  should  haVc 
desigUiTto  ^^^  sold  to  raise  it,  if  not  paid  on  a  day  fised  for 
balance  the  that  purpose.  This  doctrine  is  in  conformitv  (o  the 
ioterettoftho  principles  settled  in  the  case  of  Field  vs.  Beefer.  &c> 
SJtthe      SBibb.I9. 

semcesofthe  But  Rutledge  contends  that  there  has  been  a  rais- 
lo  far"a«uri "  take  in  redducing  their  contract  to  writing  in  thi«^ 
Qtts;  and  that  that  it  Was  agreed  that  he  should  possess  and  enjoy 
^11  ijV  ^  ^  ^^^  services  of  the  slave  for  one  year  before  Bishop 
wwaienirn  *^**"'^  redeem:  whereas  according  to  the  writing, 
of  hts  $200  Bishop  had  the  right  to  redeem  before  the  expira- 
with  interest,  tion  of  one  year  from  the  date  of  the  cnntract.  If 
creJa  to^th*e  *^  ^  conceded  that  the  mistake  contended  for  exists, 
amoantofthe  we  do  not  perceive  how  it  alters  the  merits  of  the 
v.ilae  of  the  present  controversy.  The  Bill  was  not  filed  until  af« 
<?rvice«oftbe|er  tbe  expiration  of  two  years  from  the  date  of  the 
*^^^'  contract.     It    may  however  be  contended  that  if 

Bishop  did  not  redeein  on  the  last  day  of  the  year 
which  Rutledge  was  to  hold  the  slave,  that  his  &i^ 
lure,  amount^  to  a  forfeiture  of  his  right  to  redeem 
J  forever  thereafter.     Such  a  construction  we  con^ 

ceive  would  be  in  direct  opposition  to  the  obviout 
meaning  of  the  contract,  and  cannot  be  tolerated.-*- 
We  do  not  perceive  the  least  foundation  for  regard- 
ing the  transaction  as  a  conditional  «ide« 

The  decree  is  reversed  with  costs  and  the  cause 
'   remanded  for  proceedings  in  conformity  ta  this  opi- 
nion. 
s^  If  Bishop^s  claim  for  hire  was  not  equal  at  the 

*  time  he  filed  his  bill  to  the  principal  and  interest  of 
the  $300  due  Rlitled^re,  Bishop  is  not  entitled  te 
costs  in  the  circuit  court. 

Crockett  and  Sharp  for  plaintiff;  J^oreheai  for  (fe 
f&ndant.. 
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Wristoa  vs.  Lacy,  ^^^sj 

£jrror  to  the  Christian  Circuit;  SiiacklefobD)  Jadg^e.         Case  SO, 

Oyer.    Ascorrf.     /mmaferial  Jme.     SuUj  dismisial  of. 
Accord  and  Satisfaction* 

0hicf  JuitjjDe  Ro8£aT80M,  deUvered  the  Opinion  of  the  Coorl.    April  17. 
Judge  Nicholas  did  not  sit* 

To  an  action  on  the  case,  instituted 

by  Sarah  Ann  Wriston  against  Asa  Lacy,  for  se- 

(iucing  her  daughter  Polly  Wriston,  whilst  in  her 

service,  the  defendant  pleaded  in  bar  of  the  further 

prosecution  of  the  snit--4hat  since  the  last  continu* 

ance,  to  wit     '«0n  the  2Qth  day  of  February,  1830, 

at  the  circuit  aforesaid,  the  saia  p}aintiff  comprormtfea 

said  suit,  and  by  her  instrument  of  writing,  acknoxo' 

Udged  herself  iotiffied  in  full  for  the  cause  of  action 

^foresaid,   and  by  the  same  writing  directed  the 

clerk  of  the  Christian  circuit  court  to  dismiss  the 

said  suit,  by  said  defendant  paying  one-half  of  ihe 

costs  which  had  accrued  in  all  on  said  suit,  except 

lawyers'  fees;  which  said  writing  is  now  here  to  the 

court  shewn;  the  date  whereof  is  the  day  and  year 

aforesaid,  and  concluded  with  appropriate  averment,        « 

of  pavment  of  one-half  of  the  costs  which  had  ac* 

crued. 

The  plaintiff  replied,  in  substance,  tliat  the  de- 
fendant had  not  paid  one-half  of  the  costs  as  he  bad 
alledged- 

A  jury  empannelled  to  try  the  issue  having  return« 
ed  a  verdict  for  the  plaintiff  for  $350,  in  damages, 
the  circuit  court  arrested  the  judgment,  and  the 
plaintiff  fiuiing  to  plead  over,  final  judgment  was 
rendered  against  her.  Wbendefend, 

The  only  reason  assigned  for  the  arrest  is  the  al-  ?°*'yl''*  »« 
ledged  immaterialitv  of  the  issue:  and  as  the  dccla-  L'Jfd  ,  J^tiif 
ration  is  sufficient,  there  can  be  no  good  cause  for  joini  issue 
the  arrest,  unless  the  plea  be  good,  and  the  replic(i-  thereon,  de- 
tian  be  bad— for  if  the  plea  be  insufficient,  the  de-  „ot  rirresTthc 
fendant  (^uld  not  take  advantage  of  the  immatersal-  juiif^ent  on 
ity  in  the  issue  resulting  from  his  own  fault;  and  if  **»<?  j^round  of 
both  the  ^lea  and  the  replication   be  substantially  Lhtro'f'it^o'' 
good,  the  issue  was  material.  istt^r. 
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WftftTON  As  (here  was  no  Oyer  of  the  writing,  it   is   no 

^'  part  of  the  record,  and  must  be  taken  to  be  as  it  is 

'^^^' described  in  the  plea.     Admitting  every  thing  al- 

When  there  ledged  in  the  plea,  the  writing  was  not  an  exiingui$Ji' 
was  no  oyer  f^ent  of  the  cause  of  action,  bnt  contd  operate  only 
writTuff  men-  *■  evidence  in  support  of  the  allegation  that  the  plain- 
tioiied  in  a  tiff  had  cotnprouiitied  the  suit«^received  some  satis- 
plea,  Mich  faction — ^and  directed  the  clerk  to  dismiss  the  suit. 
norconsUtatp  '^^^  P'®*  therefore  unnecessarily  referred  to  the 
a  part  of  the  writing.     It  was  not  a  release. 

wmbe'tflken  The  subjcct  matter  of  the  plea  is\in  alledged  ac- 
to  be  such  a  cord  and  satisfaction:  and  if  all  its  allegationti  taken 
wnti'.g  Hfe  It  together  do  not  shew  such  an  accord  and  satisfac- 
!n#Kl^1r!-'  tion  as  should  have  barred  the  further  prosecntion 
to  be.  of  the  suit,  the  plea  is  fatally  defective.     A   mere 

agreement  to  dismiss  the  suit  was  not  pleadable: — 
to  constitute  a  bar  there  must  have  been  an  accord, 
A  mcrea^ec.  ^^  ^^  ^^^  whole  cause  of  action,  for  a  valuable  con* 
inent  to  dis- sideration -actually  received  from  the  defendant.    It 
miss  a  suit  is  j^^^y  [^  doubted  whether  the  plea  presents  any  such 
no^  pea  a-     gpQund  of  defence.     It  does  not  aver  what  satbfac- 
T        ^'t  t  ^^^^  '^^^  ^^^^  received;  it  does  not  even  alledge  dt- 
a  baTtli  the  ^  r^^^'y  ^'**^^  ^"J*  satisfaction  had  been  rtccrved,  or 
prosecudoD  of  that  there  was  even  any  valuable  consideration  for 
a  sail,  there  the  agreement.     It  barely  suggests  that  the  plaintiff 
c^d^tsZth'e^^^^^^*^^*^^  that  she  had  been  ^'satisfied  in  fi»ll," 
whole  cause  a>vi  directed  the  suit  to  be  dismissed  on'{)aym«nt  by 
of  action,  for  the  defendant,  of  one  half  of  the  costs  which  hail 
AideroUon^nc'  "^^'''*^^'     ^^^  ^^  ^^^^^  ^^'^"  *"  intimation  tJiat^  the 
taally  recelv*  satisfaction,  (if  any)  had  l>een  received  from  th^  de- 
ed from  the     fendant,  unless  the  payment  of  his  half  of  the  costs 
defendant.       ^ould  be  deemed  a  legal  satisfaction:  bnt*that  is  not 
stated  in  the  plea  as  the  actual  consideration  of  the 
agreement,  or  as  the  alledged  satisfaction;  and  we 
doubt  whether  it  could  be  so  considered.,  or  whether, 
if  so  considered,  it  could  be  deemed  a  legal  satisfac- 
tion of  tiie  cause  of  action.     But  if  the  pka  be  good, 
it  can  l)eso  only  on  the  hypothesis  that  the  |iayment 
of  half  the  costs  was  a  condition  precedent  to  the 
dismission  of  the  suit:  and  then  the  condition  tra- 
versing the  payment  would  certainly,  be  responsive 
to  the  plea,  and  the  issue  would  be  material.     The 
replication  does  not  help  the  plea  nor  supply  any  of 
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U6  defects;  it  onlv  admits  that  the  plaintiff  had  said 
in  writing  that  she  was  satisfied;  but  how,  or  by- 
whom,  cannot  \ye  inferred,  so  as  to  enable  the  court 
to  decide  on  the  face  of  the  plen  that  the  satisractif>n  . 
was  sufficient  to  bar  the  further  pro»ectition  of  the 
suit.  It  is  not  therefore  neccssury  to  decide  on  the 
sufficiency  of  the  plea;  because  if  it  l)e  good  ihe  re- 
plication is  also  good;  and  if  the  plea  be  bad,  the 
circuit  court  ought  to  have  arrested  the  judgnrient  on 
the  verdict;  and  therefore,  in  any  event,  the  judg- 
ment is  erroneous. 

<• 

Wherefore,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  with  instructions 
to  enter  judgnoeot  on  the  verdict  of  the  jury. 

Bronm^  for  plaintiff;  Marehead^  (or  defendant. 


i2l 


Ex'R. 

vs. 
Pkaiice. 


Moody's  Ex'r.  vs.  Pearce. 


Case. 

Case  61 


Crrorlo  t be' Nelson  Circuit;  Boqxbr,  Jntige^ 

JilUns.    Jurors.     JVitc  Trial.     Challenge. 

Chief  Justice  Robsrtson,  delivered  the  optnioD  of  the  Coort*      April  17 
Jndge  Nicholas  did  not  tit. 

Moody's  administratoV  having  obtain* 
ed  a  verdict  against  Pearce  foi"  $200  in  damages 
in  an  action  on  the  case  for  fraud,  in  the  sale  of  a 
"Jocfc-cws,**  Pearce  moved  for  a  new  trial,  on  two 
grounds — 1st,  that  the  verdict  was  not  authorised 
by  ihe  evidence;  2d,  that  he  had  discovered,  afler 
the  trial,  that  three  of  the  jurors  were  aliens  or  un- 
naturalized citizens. 

The  verdict  was  set  aside  and  a  new  trial  award- 
ed, on  the  last  ground.  Afterwards,  with  the  permis- 
sion of  the  courts  but  without  the  consent  of  the 
plaintiff,  the  statute  of  limitations  was  pleaded;  and 
thereupon  a  jury,  sworn  to  try  the  issue  of  not 
^nilt}',  and  an  issue  on  the  statute  of  limitations, 
found  a  verdict  for  the  defendant  which  the  court 
refused  to  set  aside  on  the  motion  of  the  plaintiff  for 
a  new  trial. 
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Ex'ft. 

Vi. 


Qenietal  rule 
ii,  thttt  what- 
ever would 
liave  been 
good  cauie  of 
ohallcnge 
may,  if  un- 
known at  the 
prnpor  tiiue 
for  a  chal* 
lenge,  be  suf- 
fteient  cause 
for  a  new  tri- 
al. 

Whether  dip- 
oi>very  after 
the  trial  thut 
touio  of  the 
;jury   were 
aliens  or  uu" 
aaiurulixr'd 
citif«n«,  is 
sufficient 
gr'Hiid  for  a 
now  trinP 


The  only  question  proeeiUed  by  this  writ  of  error, 
is  wiit^ther  or  not  the  i-irciiit  court  erred  in  granting 
the  new  trial  to  the  defendants?  (For  we  caitnot 
decide  that,  in  allowing  the  statute  of  limitations  to 
he  pleaded,  the  circuit  court  abused  its  discretion.} 

Whether  the  second  ground  for  a  new  trial  wa» 
sufficient,  is  a  vexed  question  not  ctfearly  settled,  sc^ 
far  as  we  know,  by  authority.  The  only  detisron 
which  we  have  seen  directly  on  the  point  was  given 
by  the  supreme  court  of  Penn!l^ylvanta,  in  the  case  of 
Holiingsworth  vs.  Duane,  4th  Dallas,  353-4.  In 
that  case  the  court  decided,  after  a  survey  of  oume- 
rous  authorities,  that  after  verdict,  Ihe  fatit,.tbat  one 
of  the  jurors  was  an  alien,  was  M>t,  ptr  m,  good 
cause  for  a  new  trial;  and  an  examination  of  the  au* 
thorities  cited  in  that  case,  would  iacline  us  to  the 
opinion,  that  the  reason  which  itifluenced  the  de- 
cision was  that,  after  a  fair  trial  on  the  merits,  a 
technical  objection  to  a  juror  not  affecting  his  capa- 
city or  his  impartialilVj  should  not  be  allowed  to  dis- 
turb the  verdict.  VVhether  thii$  be  a  sufficient  rea- 
son for  the  exception  thus  made  by  the  court  of 
Pennsylvania  from  the  general  rule  tluit  whatever 
would  have  been  good  cause  of  challenge  may,  if 
unknown  at  the  proper  time  for  challenge,  be  su$- 
cient  cause  for  a  new  trial,  we  shall  not  now  deter- 
mine«  Supposing  that  no  other  point  was  pre* 
sented  by  the  record,  we  ordered  a  superceaeas. 
But  a  more  careful  examination  of  the  evidence  ex- 
hibited by  the  bill  of  exceptions  has  resulted  in  the 
conviction  that  the  facts  proved  on  the  first  trial  did 
not  justify  the  first  verdict,  and  that,  therefore,  an 
opinion  on  the  sufficiency  or  insufficiency  of  the 
second  ground  for  a  new  trial,  is  not  indispensable 
to  the  decision  of  this  case,  and  we  shall  tncrefore 
reserve  a  derision  of  that  question  until  a  more  suit- 
able occasion  shall  occur,  when  the  court  may  be 
fidl. 

There  was  no  proof  of  the  nature  of  the  contract^ 
nor  of  the  price  given  for  the  jack;  nor  of  his  value 
if  he  had  been  unexceptionable.  Consequently  there 
is  nothing  in  the  record  to.shew  that  the  jury  had  a 
pight  to  assess  the  damages  to  the  amoiu)t  of  $^0, 
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because  the  natnre  and  extent  of  the  alledgecl  injury  GAiiMm 
had  not  been  proved;  and  no  facts  appeared  which  v'- 

furnished  any  criterion  for  the  assessment  of  dam-    ^^^^y^^ 

Wherefore,  whether  the  circnlt  court  assignee!  a  catJ'n. 

^if&cieot  or  an  insufficient  reason  for  setting  aside -S — ^ 

the  first  verdict,  its  judgment  was  right,  and  the 
new  trial  ^as  proj)er. 

Judgment  affirmed. 

Ruddj  for  plaintiff. 


« 


Garner  vs.  Beaty.. 

AND 

Garner  vs.  Catron.  cuAKctar, 

Brror  to  the  Wayne  Circuit;  Bridges,  Judp:e.  Ciise  62. 

PttrUieT^     Witness.    Deerte.     Rfidence.     *9uditor^s 
Report.     Crossbill.     Subpema. 

hifige  UsrorawooD  ilelivereii  the  opioioo  of  the  Coart.  April  17^ 

Jtii\f^  Nicholas  Hid  not  sit. 

Previous  to  the  Uth  of  Au^cust,  1617* 
Garner  and  Catron  had  been  engaged  boring  for  salt 
water,  but  iM>t  havin^^  succeeded  according  to  their 
wishes,  on  that  rlay  they  entered  into  ah  article  of  ' 
agreement  with  Beaty.  It  was  iri  substance  stated 
that  Beaty  fAlooId  continue  boring  in  the  same  well 
until  he  liad  gone  down  ^00  feet,  unless  be  should 
soouer  obtain  a  sufficient  quantity  of  salt  water* 
Garner  and  Catron  bound  them«eive»  to  convey  to 
Beaty  otie-half  of  the  well  and  the  OO^cres  of  land 
on  witioh  it  was  situated.  In  case  suit  water  was 
obtained  tbe  parties  agreed /Ho  be  at  equal  expenses 
in  proportion  to  their  interest  in  the  well,  in  pro- 
viding mettlOi  building  furnaces,  and  maiin^]^  im-^ 
provements  for  the  manufacturing  of  salt,  and  in  the 
9ame  proportion  are  to  draw  iheir  respective  s^are^ 
ofprofitrand  on  all  subjects,  when  any  improve^ 


Digitized  by  VnOOQ IC 


CajhoxN. 


224  J.  J    MARSHALL'S  REPORTS. 

Garixfr        ment  or  plan  is  to  \ye  adopted  for  the  use  or  benelit 

^'^'         of  the  business,  each  party  is  to  have  a  vote  in  pro» 

^^^mi         portion  to  the  interest  he  holds,  and  a  majority  in 

Garner  the  weight  of  interest,  shall  at  all  times  control  '' 
vs-  It  was  further  agreed  that  neither  party  should  sell 
or  gii'C  away  his  interest  in  the  well  or  any  part 
thereof  to  any  person  who  would  be  disagreeable  to 
the  other  partners,  or  without  their  consent  in 
writing  obtained  from  each.  Beatv  s^unk  the  well 
500  feet.  He  let  Evans  have  half  his  intei^st.  It 
does  not  appear  whether  with  or  without  the  writ- 
ten consent  of  Garner  and  Catron.  It  seems  that 
on  the  7th  of  August,  1816,  Garner,  Catron  and 
Hawk  entered  into  an  agreement,  by  which  the  two 
former  agreed  to  let  Hawk  have  an  interest  in  the 
well  of  one-sixth  part,  he  agreeing  to  defray,  in 
future,  one-sixth  of  the  exjjense  incident  to  boring, 
&c.,  and  in  case  a  sufficient  quantity  of  salt  water 
was  obtained  to  justify  working  the  well,  then  he 
was  to  pay  one-sirth  of  the  expenses  previously  in- 
curred. It  seems  that  Hawk  agreed  to  surrender 
one-half  of  his  interest  upon  Beaty's  entering  into 
the  contract  aforesaid.  Thus  if  the  interest  \n  the 
wetland  land  on  which  it  was  situated,  were  divided 
into  24  parts,  Beaty,  or  Beaty  and  Evans  would  be 
entitled  to  12  parts,  Hawk  to  2,  and  Garner. and 
Catron  to  5  each.  After  Beaty  had  sunk  the  well  a 
'considerable  distance^  btit  before  he  had  gone  the 
500  feetf^iehich  he  afterwards  completed,  the  {larties, 
Drat  least  a  majority  in  the  "weight  of  interest," 
determined  to  make  the  necessary  preparation  for 
the  manufacture  of  salt,  supjipsing  that  the  Quan- 
tity and  quality  of  water  obtamed  would  justify  jt« 
Accordingly  they  commenced  sinking  a  head  for  the 
well,  in  which,  with  0iher  improveotents,  a  consid- 
erable expense  was  incurred. 

Beatv  filed  tfiis  hill  against  Garner,  he  praying 
that  an  account  might  be  taken  of  the' expenses  in- 
curred by  es^ch  partner,  and  that  they  who.  had  not 
paid  their  just  portions  might  l)e  com]i«l|ed  to  pay 
those  who  had  paid  more  than  their  portions. 

The  court  appointed  auditors  to  state  the  acceuntv 
and  to  report  them  to  the  court.     This  was  done. 
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"Exceptions  were  filed  to  the  rcpor  ,  overruled  by  the  GAmKKit 
court,  exc:ent  as  to  the  allowance  ui  interest,  and  a  o-^^^y' 
decree  rendered  as^ainst  Garner  in  favor  of  Beaty         i^q'^ 
for  $450  20  rents,  subject  to  a  credit  of  $42  60,  and  Garkbr 
a  decree  in  favor  of  Catron   for  $183  02,  besides         ▼»• 
costs.     To  reverse  these  decrees  Qarner  prosecutes  O^rnoa. 
appeals. 

The  first  question  worthy  of  consideration,  relates  one  partner 
to  the  adinbsibility  of  the  depositions  of  Hawk  and  ™*Jtj''*^*\y 
Evans.     Their  depositions  were  objected  to  uf>on  ^„^Jhe^"tei 
the  ground  that  they  were  incompetent  witnes  e  ^  tify  af  to  the 
owing  to  their  interest  as  partners.     That  tliey  were  rectitude  of 
in€Oin|ietent  to  prove  the  extent  of  their  own  claims  *JJ*u^^X 
against  the  firm  or  partnership,  is  granted;  but  we  ^^n^  the 


cannot  perceive  any  reason  resultftig  from  their  in- ^rm  by  the 
terest,  which  shoulcl  prevent  their  proving  the  ex-  PJ"*^im  as  a 
tent  of  the  claims  of  the  other  members  of  the  firm,  '^ftnefs.   But 


Their  interest  would  operate,  if  at  all,  to   induce  the  testimonj. 
them  to  diminish  the  amount  of  these  claims.     It  is  o<"  »  «*  j^^d 
no  objection  to  a  witness  that  he  swears  against  his  ^^  ^  witaoss, 
interest.     He  ought,  on  that  account,  to  be  the  more  wiU  be  in- 
readily  believed.     Nor  can  Garner  complain  that  ®,?™P^^?'*^u^ 
Hawk  proved  the  amount  expended  by  him,  because  aJj^Jl^n^ts 
Garner  was  allowed,  in  the  settlement  and  report  of  «rhich  may 
the  auditors,  a  credit  for  half  the  amount  of  Hawi<*s  be  set  np  a- 
claira.     This  testimony  is  furnished  by  Beaty.     It  is  J*^" V  u> 
to  his  disadvantaj^e,  and  he  does  not  object  to  it.     If  aagment  his 
Svans  and  Hawk,  therefore,  proved  no  more  than  own  accoant 
the  amount  expended  by  the  partner  who  might  take' g^^'^JJ**  J^® 
their  depositions,  we  could  not  see  any  good  ground  other  part- 
of  objection.     But  they  go  further,  and  attempt  to  nom  who  did 
diminish  the  amount  of  Garner's  claim      So  far  as  jJ|i\e*"Jony 
their  depositions  are  calculated  to  have  that  efiect,    "  **  i»ao°y 
they  would  be  promoting  their  own  interest,  and  to 
that  extent  they  were  incompetent,  and  their  deposi- 
tions, that  far,  should  have  been  disregarded.     See 
Sharp  vs.  Morrow  ftc,  6  Mon.  305. 

The  report  of  the  auditors  and  the  decrees  found-  The  evidenoe 
ed  thereon,  cannot  be  sustained*     Accordinsr  to  the  j^^^^e^JIJJJt 
case  of  Hammon  and   wife  vs.  Pearl  &c.  6  Mon.  app'enr °Iu>oa 
413,  the  evidence  to  sustain  a  decree  must  appear  tho  record. 
upon  the  record.     This  court  cannot  revise  the  pro-  J^*{i*j,t'*r"!j^^i^ 
oeedings  of  an  inferior  tribunal,  and  come  to  any  the^^nrocwd 

Vol..  VII,  29 


Digitized  by  VnOOQ IC 


M«  3.  J.  MARSHALL'S  REPORTS.      - 

Garvbb        SAtisfactory  conclusion;  unless  the  foundation  upon 
^^  which  the  decree  rests,  is  made  to  ap|>ear.     There 

Garnbr        1   ^^^^  Beuty  by  the  auditors,  :'8  accruing  in  his  fav<^r 

vs.  '       sniie  tiling  his  hill.     The  only  evidence  in  support 

Catrok.        of  these  items,  is  a  statement  in  the  report  of  the 

: ;:      r*"  auditors,  that  proof  was  made  before  them  of  their 

ferior  tribo-  Correctness.  This  we  conceive  is  not  sutncient. 
tifil  so  as  to  What  the  witnesses  deposed  should  be  taken  down 
come  to  any  ^j^^  reported,  and  not  the  conclusions  of  the  audit- 
cunclusioaf  ^'^y  from  the  statements  made  by  the  witnesses^ 
tiniess  tb«^  The  court  should  base  its  decree  upon  the  statemi  n  b* 
fonndation  ^f  (he  wltness^es,  and  not  ttic  conclusions  of  the  au- 
uTe^dJl^ree  of  ^i^ors  drawn  from  their  statements.  The  testimony 
the  iaferioT     should  be  exhibited,  so  that  the  court  may  see  that 

tribQ»mlrest^,tlie  conclu«sions  of  the  auditors  are  correct, 
ia  made  to  ap- 
pear. But  the  principles  upon   which  the  report  was 
wnte'do™"*  *"*de,  are  incorrec/t,  and  even  if  they  were  not,  the 
the  Hate-      decree  is  erroneous  in  not  giving  effect  to  the  report 
iii»Mit9  of  the  as  made.     The  auditors  report  the  total  amonnt  of 
th*f'*in  M*Ve   ^xi'cnditure,  in  preparing  to  manufacture  salt,  at  Jj4, 
Mw  »rn  before  381  63.    To  make  this  aggregate,  Beaty  contribute^ 
him,  and  re-   accor.ling  to  the  report,  $2,339  28,  Evans  $310  7  i, 
Sourt^'t^he      ^^^^''^n  $1,  9  MS,  Hawk  $458  61,  and  Garner  $73 
4tat«  meats  of  87    The  auditors  then  give  Beaty  the  benefit  of  the 
the  witness- 9.  expenditure  aiaiie  bv  Evans,  and  by  adilinii:  the  two 
*°nol«io.^   sums  together,  make  a  total  of  $2,650  02,  whi  h 
^awn"irom  ^'^^X  regard  Beaty  to  have  advanced,  lieiiig$459  20; 
them.             more  than  half  of  the  whole  expenditure,  and  for 
this  amount  (except  $9,  which  we  supposed  was 
omitted  through  mistake)  the  court  decreed  in  favor 
of  Beaty  against  Garner,  subject  to  a  credit  for  $42 
50,  that' being  the  proceeds  of  the  sale  of  some  arti- 
cles belonging  to  the  firm,  after  paying  the  commis- 
sioner who  sold  them.     The  auditors  reported  that 
Beaty  was  chargeable  with  $91,  for  a  cop|)er  pi|)e 
which  he  had  appropriated,  and  it  seems  that  his  ac* 
count  charges  the  firm  with  about  that  sum  for  a 
Oopper  pipe,  purchased  in  Lexington,  and  the  ex- 
pense of  hauling  it  to  the  well.    He  certainly  should 
have  been  required  to  account  for  this  pipe  so  u^ed 
by  hinu     Deducting  the  $91  from  his  account,  and 
lie  would  only  be  entitled  to  a  decree  for  $368  20| 
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jhiatead  of  $459  30,  according  to  the  report  of  the  Oarnsjk 
auditors.  B^,;'; 

The  amoaht  of  Hawk's  account   for  labor  done  q^^wkii 
on  the  well,  is  equally  divided  between  Catron  and  ts. 

Garner,  and  their  exfjenditures  are  thus  increased  Catron. 
by  the  labor  of  Hawk.     In  this  way  Catron's  ex-  — -'^— '-*— 
penditures  by  the  report  are  made  to  exceed  his  just 

D)ortion  by  the  sum  of  $3SS  02.     The  auditors 
that  Calron  is  indebted  $150  to  Garner,  and 
they  deduct  this  from  the  $333  02,  leaving  a  bal- 
ance of  $183  02,  for  which  the  court  render  a  de- 
cree In  favor  of  Catron.     Thus  Catron  gets  the  ben- 
efit of  Hawk's  labor  to  the  amount  of  $329  30. 
We  cannot  perceive  any  principle  of  law  or  justice, 
which  authorizes  Catron  thus  to  appropriate  to  his 
use  the  labor  of  Hawk.     Deprive  him  of  this  al- 
lowance, and  then,  according  to  the  report,  the  ei^- 
cess  of  his  ex|ienditure  over  his  just  portion  would 
be  only  $103  72;  and  if  this  were  appropriated  to- 
wards the  discharge  of  what  he  owed  Garner,  there 
would  be  a  balance  against  him  of  $46  28  in  Gar- 
ner's favor.     If  Cartron  can  appropriate  to  his  use, 
in  the  settlement  of  the  accounts  of  the  firm,  half  of 
Hawk  s  labor,  will  he  be  individually  responsible  to 
Hawk  for  the  amount.'    Considering  Hawk  as  the 
ewtier  of  two  shares  out  of  twenty  four,  and  as  a 
partner,   then   his  portion   of  the  expense  is  one 
t  velflh,  or  $365  13;  his  bill  for  work,  which  the  au- 
ditortt  divided  between  Catron  and  Garner  amounts 
to  $458  61.     Thus  it  seems  that  Hawk  did  work  to 
the  value  of  $93  48  more  than  his  share  of  expenses 
as  a  partner  came  to.     This  sum,  instead  of  being 
decreed  to  Hawk,  is  given  to  Catron  with  a  good 
4eal   more,   when,  hereafter.  Hawk,  as  a  partner, 
might  set  up  a  claim  against  all  the  partners  ior  this 
excess,  and  recover,  unle»B  the  proceedings  in  this 
cause  constituted  a  bar.      We  do   not  see  how  it 
would  bar  his  right  when,  in  this  case,  he  has  assert- 
ed no  claim,  and  thus  Garner  might  be  again  charg- 
ed and  compelled  to  pay  money  which  is  now  de- 
creed to  Catron.     The  auditors  have  no  doubt  run 
into  this  error  in  consequence  of  the  article  of  agree- 
•meni  between  Beaty,  Garner  and  Catron,  having 
htea  dgnerf  by  thtse  three  persons  only.     But  the 
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Garvbb  previous  agreement  of  181 6,  ^ave  Hawk  an  interest 

^     ^'"  which  was  not  divested  by  the  agreement  ol    1817, 

*^and  *"^  upon  no  principle  coidd  Garner  and  Catron  ap- 

Gaengi  propriate  to  themselves  the  labor  of  Hawk.     The 

vs.         decree  in  favor  of  Catron  is  entirely  erroneous. 
Catrok. 

We  consider  it  proper,  in  a  case  like  the  present, 

^°,*°*T'^*f  ^**®''®  ^  ^^^^  '®  ^'^"  ^^  settle  the  accounts  of  the  part- 
iTMi*?iw,°a*  nership,  tlrst  each  partner  who  Ms  claims,  should,  if 
iubpana]  he  intends  to  ask  a  decree  in  his  favor,  exhibit  his 
imi«  bti  iMQ.  claims  in  the  pleadings  in  such  a  manner  us  to  ap* 
ed  oo'the^dll  P"***®  ^^^  V^^^Y  agwn»t  whom  the  decree  is  sought, 
fendnnt  of  their  nature  and  extent.     If  this  is  attempted  to 

thereto;  un-  he  done  in  an  answer,  filed  in  the  nature  of  a  croi« 
iwi*  appw.^'  '^'"'  against  a  co-defendant,  a  regular  practice,  which 
ance  on  the  we  deem  it  best  strictly  to  adhere  to,  requires  the 
reoord  or  file  service  of  a  subpoena  issuing  upon  the  cross  bill; 
hii  aniwer.  unless  there  has  been  a  formal  appearance  entered 
on  the  record  or  answer  filed.  This  seems  not  to 
have  been  done  in  the  case  of  Catron  vs.  Gamer. 

As  the  recoril  now  presents  itself,  we  look  upon 
Beaty,  Evans,  Garner,  Catron  and  Hawk,  as  having 
an  interest  in  the  well,  and  we  regard  the  expense 
incurred  in  preparing  to  manufacture  salt,  as  a 
charge  upon  the  whole  of  them,  which  should  be 
borne  in  proportion  to  their  interests. 

Beaty  should  be  held  responsible  for  Evans,  be- 
cause Evans  was  let  in  under  him,  and  without  any 
consent  on  the  part  of  Catron  and  Garner.  At  least 
none  is  shown  by  the  lecord.  Consequenty,  if  Ev 
ans  had  failed  to  pav  his  full  portion  of  the  expense? 
and  Beatv  had  paid  more  than  his  share,  he  must 
look  to  Evans  alone  for  indemnity,  so  far  as  Evans 
ought  to  have  contributed.  And  if  the  amount 
chargeable  to  Evans  is  not  equal  to  indemnify  Beat}^, 
then  he  may  have  a  decree  against  either  Catron  or 
Garner,  or  both,  to  the  extent  it  may  be  found 
they  are  in  arrear  in  contributing  their  full  por-r 
tions.     The  decrees  to  be  severally  rendered. 

Upon  the  return  of  the  cause,  the  court  will  re- 
i^mmit  the  report,  so  that  it  may  be  correctly  as- 
certained how  much  each  partner  has  expended  in 
makin  '  the  im  >rovements.  In^doinff  this,  the  aa- 
ditory  must  i#jcct  all  testimony  coming  frotn  any 
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one  of  the  partners,  which  goes  to  establish  hU  own  Garwek 
account,  or  to  diminish  the  account  of  any  of  the  bkatV 
partners.     So  far  he  is  an  interebted  witness.     But  and 

any  one  partner  may  make  a  witness  of  any  other  Garner 
of  the  partners,  to  testify  as  to  the  amount  of  the  qj^^^^^ 

partner  calling  him,  but  then  the  partner  so  called  on,  -     

must  not,  in  giving  his  testimony,  attempt  to  estali- 
lish  his  own  account,  or  to  diminish  the  account  of 
a  partner  who  has  not  called  for  his  testimony.  The 
partner  calling  for  the  testimony  of  a  co-]>artner, 
risks  the  influence  which  the  party  called  on  may 
feel  to  diminish  the  claims  of  the  partner  calling 
him;  but  so  far  as  the  partner  calie«i  on  establishes, 
by  his  testimony,  a  claim  against  the  firm,  he  is 
swearing  against  liis  interest,  and  the  evidence  is, 
therefore,  the  more  credible. 

There  are  some  inaccuracies  and  omissions  in  the 
present  report,  which  we  deem  it  pro|)er  to  notice. 

We  perceive,  in  Beaty's  account,  that  he  charges 
'^for  cash  given  to  Evans  to  pay  hands  $15.'^  Much 
of  Evans'  account  is  for  payments  made  to  hands. 
Has  not  this  $15  been  claimed  against  the  firm 
twice.^  Evans  gives  no  credit  for  money  received 
from  Beaty  to  pay  hands.  Beaty  charges  $20  as 
paid  to  Hawk.  Was  this  payment  made  on  account 
of  work  done  by  Hawk,  over  and  above  what  he 
ought  to  have  contrihnted  as  a  partner.^  If  so,  his 
account  ought  to  have  been  credited  by  it.  It  was 
Dot;  and  thus  we  apprehend  that  the  commissioners, 
in  making  up  the  aggregate  expenses  of  the  whole 
work  in  preparing  to  manufacture  salt,  have  count- 
ed this  sum  twice. 

It  is  proved  that  a  considerable  quantity  of  salt 
was  made,  and  that  beaty  appropriated  it  to  his  use. 
While  he  is  allowed  for  payments  made  to  the  hands 
who  manufactured  the  salt,  surely  he  ought  to  have 
been  charged  with  the  profits  of  their  labor,  and  the 
last  set  off  aeainst  the  first.  Yet  it  was  not  done. 
We  make  these  suggestions  for  the  purpose  of  cal- 
ling the  attention  of  the  parties  to  them  upon  the 
return  of  the  cause;  so  that  they  may  make  their 
proof  more  precise,  and  that  these  subjects  may  be 


Digitized  by  VjOOQ IC 


230 


Briwbr 
▼1. 
Peed. 


J.  J.  iMARSHALL'S  REPORTS. 

disposed  of  on  the  investigation  hereafter,  as  the 
proof  then  made  and  justice  shall  require. 

Upon  the  return  of  the  cause,  the  court  may  ijive 
the  parties  leave  to  amend  their  pleadings  if  applied 
for.  Although  there  are  numerous  ainendnaents,  to 
the  last  they  seem  to  have  been  groping  their  way. 

Both  decrees  reversed  with  costs,  and  the  cause 
remanded  for  proceedings  not  inconsistent  witk  this 
opinion. 

Monroe^  for  appellant. 


a«ANoiRF.  j&rewer  vs.  Peed. 

Ciiw  6t  Brror  to  the  Uarrisen  Circuit;  Browiv,  JuHjfe. 

Land^  conveyance  of.     Specific  performance. 

At>ril  18.  C)iief  Juiiice  Robertson  dellTpred  the  Opinion  of  the  Conrt. 

In  1828,  Richard  Brewer  sold  and 
conveyed  to  Philip  Peed  100  acres  of  land,  received 
a  part  of  the  considercition,  and  took  his  promissory 
note  for  the  residue.  Peed  afterwards  filed  a  bill  in 
chancery  for  a  rescission  of  the  contract,  because,  as 
he  alleged,  fifteen  acres  of  the  land,  without  which 
he  would  not  have  made  the  purchase,  had  been 
conveyed  by  Brewer  to  one  Tewel,  in  1825,  and  that 
Brewer  had  fraudulently  concealed  that  fact,  and 
had  represented  himself  as  the  owner  of  the  whole 
100  acres.  In  an  amended  bill,  he  alleged  that  he 
^  had  ascertained  that  tlie  fifteen  acres  mentioned  in 

his  bill  had  been  conveyed  to  Tewell  in  considera- 
tion of  a  conveyance  by  him  to  Brewer,  of  fifteen 
acres. adjoining  the  100  acres,  and  including  im- 
provements which  he  supposed  that  he  had  bought, 
but  which  his  deed,  as  written,  did  not  include.  He 
therefore  sought  a  s|)ecific  execution  of  the  alleged 
parol  contract  for  ICK)  acres,  including  the  last  des- 
cribed fifteen  acres,  and  excluding  the  fifteen  acres 
mentioned  in  the  original  bill,  which  he  proposed  te 
relinquish. 

Brewer  admitted  in  his  answer  that  he  had  sold, 
and  had  thouglit  that  he  had  conveyed  to  Peed,  100 
acres  including  the  fifteen  acres  described  in  the 
Jimended  bill;  stated  that  he  was  illiterate,  and  that 
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the  person  who  wrote  the  deed  had,  as  he  supposed,  Briwm 
by  inadvertently  copying  the  boundary  described  in  p^^^jy^' 

the  deed  to  him  (Brewer)  for  the  tract  of  100  acres '. h* 

as  held  by  him  prior  to  his  exchange  of  fifteen  acres 
thereof  for  the  fifteen  acres  mentioned  in  the  a^mend- 
ed  hill,  included  the  fifteen  acres  conveyed  by  him 
to  Tewel  and  omitted  the  fifteen  acres  conveyed  to 
him  by  Tewell;  he  averred  that  he  was  willing  that 
the  mistake  should  be  corrected  by  a  release  to  him 
of  the  fifteen  acres  which  were  improperly  included 
in  his  deed  to  Peed,  and  by  a  conveyance  by  him- 
self to  Peed  of  the  other  fifteen  acres  which  fiad 
been  omitted  through  mistake,  but  insisted  that  Peed 
should  pay  to  him  what  remained  due  of  the  con- 
sideration, before  the  deal  for  the  last  mentioned 
fifteen  acres  should  be  made;  and  for  enforcing  his 
lien  on  the  whole  tract  of  land  he  made  his  answer 
a  cross  bill,  which  was  never  answered. 

On  the  hearing,  the  circuit  court  decreed  that 
Brewer  should  convey  to  Peed,  and  that  Peed  should 
relinquish  to  him,  according  to  the  prayer  in  the 
amended  bill  and  in  the  cross  bill;  but  did  not  de- 
cree the  payment  of  so  much  of  the  purchase  money 
as  remained  due.  This  writ  of  error  is  prosecuted 
to  reverse  that  decree. 

Although  there  was  no  memorandum  in  writing  If  answer  ad- 
showing   that  the   fifteen   acres   mentioned   in  the  j"**^^*.'??®  **^ 
amended  bill,  had  been  sold  by  the  plaintiff  to  the  p^roper  to  de- 
defendant,  nevertheless,  as  the  alleged  sale  was  ad-  cree  a  c-m- 
uiitted  in  the  answer,  a  correction  of  the  mistake  in  yeyance  of 
the  deed,  and  a  s])ecifip  execution  of  the  original  'ti'^reb^uo 
agreement  as  understood  by  the  parties,  were  just  and  memoraDdani 
prof)er.     But  the  circuit  court  erred  in  decreeing  a  >"  writing  of 
specific  execution  without  requiring  the  payment  of  .^odwjree  a 
what  was  due  from  the  defendant  to  the  plaintiff  for  specific  exp- 
the  land.  cution  of  a 

,  contract  ftjr 

The  amount  remaining  due,  including  current  in-  the  convey- 
terest  (for  no  tender  was  alleged  or  proved,)  should  "'j*®**^  ''*"^ 
be  paid  Ijefore  the  vendor  should  be  comi^elled  to  q.llrin^^the 
part  with  his  title,  and  the  circuit  court  must,  on  the  payment  of 
return  of  the  cause,  ascertain  the  amount  to  which  ^**®  purchast 
the  plaintiff  is  entitled,  and  then  give  the  defendant  ird1i7,UeJ!*' 
a  day  for  paying  it,  and,  if  he  fail  to  make  the  pay-  ror. 
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Bkal  ixtent,  the  plaintiff's  lien  should  he  enforced  by  dc- 

Brmok^r  creeing  the  sale  of  the   land.     But  if   the    money 

Ex^iifr  U  n^Rs  shall  he  paid,  the  contract,  as  sought  to  be  enforced:^ 
AND        shouhl  be  carried  into  effect  in  the  manner  directed 
Ueed  \yy  the, decree  which  is  al)out  to  he  reversed. 

v«. 

S'  .  Although  the  plaintiff  could  not  have  been  com- 

'■  —  pelled  to  modify  or  alter  the  contract  as  exhibited 

by  the  deed,  yet  as  defendant  might  have  been  en- 
titled to  a  rescit^sion  of  the  contract,  or  to  damages, 
and  as  there  is  some  testimony  tending  to  show  that 
the  plaintiff  was  unwilling,  prior  to  the  filing  of 
the  hill  against  him,  to  correct  the  mi&itake  in  the 
deed,  and  there  is  no  proof  of  a  tender  by  the  de- 
fendant, each  party  must  be  deemed  to  have  been  in 
equal  fault,  and  therefore  there  bhould  be  do  decre#^ 
for  costs  in  the  circuit  court. 

Decree  reversed,  and  cause  remanded  for  proceed- 
ings and  decree  consistent  with  this  opinion.  The 
plaintiff  must  have  his  co^ts  in  this  court. 

John  Trimble^  for  plaintiff. 


CflANCERr.   Beal  vs.  Brooks'  Executors  and  Heir«, 
and  Reed  vs.  Same. 

Ouso64.  Error  to  the  BulUlt  Circuit ;  Book kr,  Judge. 

lAmilatUm,      Positssion.      Vendtt,      Elder    Patentee. 
Elder  entry, 

April  18.  Judge  Underwood,  delivered  the  Opinion  of  the  Court. 

In  deciding  these  controversies,  we 
If  A  who,  ns  have  deemed  it  only  necessary  to  enquire  into  the 
n  vrndeo  un-  protection  which  the  plaintiffs  in  error  derive  from 
torV'contnict",  *'*®  lapsc  of  tinne  and  their  possession  of  the  land, 
hns  been  in  ^  Lames  entry  of  21000  acres  has  heretofore  been  ad- 
Dossewion  of  judged  valid  by  this  court  and  the  evidence  in  this- 
yearirenter  record  fully  sustains  it.  The  claim  ol  the  defcn- 
intoAnnirrf^-  dants  in  error  derived  from  this  entry,  without  rc- 
mnnt  with  B,  gard  to  their  other  claims,  must  therefore  prevail^ 
JrcUimaTt")  ""*^**  ***®  plaintiffs  are  protected  by  the.  statute  of 
by  which  he  limitations. 

B  The''po"«o..     ^'^^  '"  ^^S^^^  *«  ^^^  defence  set  up  by  Beal.     It 
Men,  And  then  seems  that  bis  ancestor,  in   1787,  sold  the  290  acres 
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mt  land  (the  title  to  which  the  defendents  require  Bkal 
him  to  release)  to  James  Robertson;  that  he  entered  b^^^^s'^ 
and  took   possession  thereof  under   Beat's  title  in£x*R8&B^a8 
1787,  left  it  for  some  months  on  account  of  the  dan-        and 


Reed 


vs. 


^er  apprehended  from  Indians^  returned  to  it  in  1788 

and  continued  to  reside  thereon  until  1805,  when  hesAME? 

yielded  the  possession  to  Joseph  Brooks^  the  anccs* ' 

tor  of  the  defendants,  who  engaged  to  pay  |iim  for  J^*^*'***  ^* 
his  improvements  and  to  pay  to  Beal  the  purchase  ,j®  „  3  yeaw, 
money  in  case  he  succeeded  in  recovering  it  by  law  bringshissuit 
from  Robertson.     This  suit  was  commenced  on  the  >n  cbaocerj 
10th  of  March  1810.  Sr*«lV. 

Robertson  settled  within  the  interference  between  ingon^i"  ®l~ 
the  claims  of  Beal  and  Holdfer,  both  of  which  are  J^^  f  ^J^'^ 
covered  by  Lames  entry.     Holder's  patent  is  older  relinqmsh- 
Ihan  Beal's.     Joseph  Brooks  continued  in  possession  meot  by  A's 
after  he  received  it  from  Robertson,  until  he  insti-  *f?^^[  ^\^^^ 
tuted  this  suit;  and  if  the  time  running  between  the  title' the^ 
date  of  the  institution  of  the  suit,  and  the  delivery  chancellor 
of  the  possession  by  Robertson  to  Brooks,  should  be  will  consider 
added  to  the  seventeen  years  during  which  Robert-  poMeMfo^as 
son  lived   upon   the  land;    and  the  possession  of  thepomession 
Brooks,  after  he  entered  with  the  consent  of  Ro- "f  A'*  vendor 
bertson,  can  be  regarded  as  the  possession  of  Beal;*°^^!jy  °^"' 
then  there  has  been  an  adverse  possession  of  more  i/yeRrspnt- 
than  30  years,  and  the  complainants  ought  not  to>e*nonofA 
have  succeeded  against  Beal  in  the  circuit  court.  with^the^S  ^ 
We  are  of  opinion  that  the  possession  of  Brooks,  Ji?"oFB, 
under  the  circumst ancles  of  this  case,  should  be  re-  make  oat  SO 

Sarded  as  the  possession  of  Beal.     Robertson  as  ven-  y®*".  '^^»««- 
ee  entering  under  an  executory  contract  was  the  vendor  and 
quasi  tenant  of  Beal.     Brooks  was  well  apprised  of  therefore  re- 
the  relation  subsisting  between  him  and  Beal.     With  ^"^f  ^^  fS}^ 
this  knowledee,  he  attempted  to  seduce  Robertson  ^^ 

into  a  sui  render  and  disclaimer  of  the  title,  under 
which  he  had  entered  and  which  he  was  estoped  to 
deny,  by  agreeing  to  pay  him  for  his  improvements 
and  to  |)ay  the  purchase  money  to  Bi>at  in  case  he 
recovered  by  law.  We  look  upon  this  conduct  as 
fraudulent  in  respect  to  Heal.     No  man  should  be 

Eermitted  to  buy  up  the  claim  of  the  vendee  of  land 
elding  under  an  e^iecutory  contract,  and  by  so  do- 
ing coTivert    the  friencllv    possession  subsisting  be- 
tw'-^n  tlie  vendor  and  vendee  into  a  possession  ad- 
Tot.  VII.  30 
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BcAL  verse  to  the  vendor's  right.  For  if  such  a  doctrine 
B  oxs'  vere  tolerated  it  would  tem}>t  adverse  claiuiantg  to 
Bx*Ht&  n^RsOlfer  rewards  to  faithless  vendees  in  order  to  ff,-iin 
AND  the  possession^  and  then  such  claimants  would  reap 
^^^^  advantages  from  the  strife  and  coutentien  resulting 
Sams.  '  from  the  violations  of  contracts  on  the  pari  of  ven- 
—  dees,  who  but  for  the  interference  mi^ht  have  punc- 
tually performed  their  en^agemenr^.  To  prevent 
aiich  eonsequei  oes  in  the  present  case4t  seems  to  us, 
that  Brooks  sh«»uUl  tie  considered  in  equity  as  the 
vendee  of  Roliertson  er4ering  and  holding  under  him 
and  that  he  should  not  lie  [i^rmitted  to  set  up  a  pos* 
session  ad\'er9e  to  Beal  ami  Robertson.  Were  we 
to  concede  him  the  ri^ht  of  instituting  suit  as  he  has 
-done,  until  suit  brought,  we  thirrJc  his  possession  is 
no  more  than  the  possession  of  Robertson.  We  do 
not  intend  to  decide  what  effect  the  possession  of 
Broo  .8,  claiming  adversely,  may  have  in  a  court  of 
law;  or  even  in  a  court  of  equity,  after  a  continu- 
ance of  that  possession  for  such  a  period,  as  would 
make  the  statutes  of  limitation  apply  in  his  favor. 
These  statutes  did  not  o|>erate  in  his  Aivor  when  his 
bill  was  filed,  and  therefore  considering  the  manner 
of  his  entry  we  think  he  does  not  apply  to  the  chan- 
cellor with  a  good  grace,  and  hence  we  refuse  to  aid 
him  in  his  attitnde  of  complainant.  It  follows  that 
the  court  erred  in  deciding  against  BeaS.  Where- 
fore the  decree  as  to  him  is  reversed  with  costs  and 
the  cause  remanded  with  ditections  to  dismiss  the 
bill  so  far  as  he  is  concerned.  The  case  of  Peyton 
Sl  .  vs.  Stith,  V  Peters  485  sanctions  the  foregoing 
doctrines. 

In  the  second  place  we  must  investigate  the  de- 
fence relied  on  by  Reed.  By  his  tenant  Westfall  he 
took  possession  of  part  of  the  land  in  controversy 
more  than  twenty  years  prior  to  the  commencement 
of  this  suit.  Westfall's  cabin  was  built  in  February 
1790,  but  he  did  not  move  into  it  with  his  family 
until  April.  We  look  upon  the  erection  of  the  cab- 
bin  as  taking  possessiod  of  the  land.  This  was  moro 
than  twenty  years  before  suit  was  brought.  'J  he 
possession  was  continued  without  interruption  in 
those  claiming  under  Reed  from  the  erection  of 
Westfall's  cabbin  down  to  the  institution  of  thissuit. 
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U  seems  that  Hornbeck  and  Reed,  at  an  early  period,  Bej^l 
became  equitably   entitled  to  the  whole  oi  Ldward  gj^^,J^g, 
M illiamn's  settlement  and   preemption.     Hornbeck  s^^hb  A:  h'r> 
took  posisession  as  far    back  as   1*786  by  clearing.        and 
His  residence  upon  the  land  coiniiieuced  in   I'^db,  ^"^ 
and  was  continued  thereafter  until  his  death  and  his  s^me. 

faeirs  succeeded  htm,  so  that  in  his  ca!»e  there  was  -  ^ 

more  than  twenty  years  aituai  residence  upon  the 
claim  of  Williams  before  this  suit  was-  brought.  It 
appears  that  VVesttali^s  cabbin  was  built  outside  of 
the  lap  between  the  claims  of  Holder  and  Williams 
and  as  Holder's  was  the  eldest  paient  the  possession 
taken  by  Westfall  of  Williams's  claim*  cannot  !>• 
construed  as  extending  upon  the  land  covered  by  ili« 
senior  grant.  Indeed  there  is  evidence  shewing  that 
Westfall  cautiously  avoided  entering  upon  Holder's 
claim  with  a  view  to  take  pQssession  wilbin  the  lap. 
It  does  not  ap|>ear  that  Hornbeck  was  ever  possess* 
cd  of  any  laiui covered  by  the  grant  ta  Holder.  So 
far  therefore  as  the  decree  of  the  circuit  court  re- 
quires Kt;ed  to  relinquish  claim  to  the  land  within 
the  boundary  of  Holder's  {jatentr  we  perceive  no 
objection  to  it.  But  we  think  the  court  erred  in  de^ 
ereeing  against  Reed  for  the  land  outside  of  Holder's 
patent. 

It  satisfactorily  appears  that  Hornbeck  and  Reed 
had  bought  the  whole  of  Williams's  settlement  and 
preemption  more  than  twenty  years  previous  to  the 
commencement  of  this  suit.     This  is  inferable  from 
their  taking  possession  of  the  land,  claiming  it  un- 
der Williams  and  his  subsequent  conveyances,  be- 
sides other  circumstances  in   the  cause,     k  is  true 
that  when  Hornbeck  and  Reed  by  his  tenant  West- 
fall,  took  possession,  it  does  not  appear  that  any 
partition  had  been  made  between  them;  nor  does  it 
appear  that  they  respectively  claimed  to  be  possess- 
ed to  any  particular  marked  and  dehnite  boundary. 
But  as  Hornbeck  and  Reed  were  together  the  equi-  [r  A,  who 
table  owners  of  the  whole  settlement  and  preemp-  owns  a  tract 
tioi>y  and  both  had  entered  and  taken  possession,  we  ^^  ^^^^  ?^  ^ 
consider  them  as  posse«ised    (although  no  partition  ^^.^et  hat 
had  been   made)  to  the  extent  oi  Williams  claim,  be«>n  in  pot- 
except  so  far  as  their  possession  may  have  been  les-^'"'^"  ^^ 
triftcd  by  the  liocs  #1  cider  grants.     Hornbeck  and  [bcD"l«lhi  one 
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Beal  Reed,  from  the  dates  of  their  reB|jective  entries,  were 

Broolb*  the  quasi  tenants  of  Williams  up  to  the  lime  he  coii« 

fiVBs  &  M'Ri  veyed  to  them.     Their  pos^et^sioii  prior  to  the  con- 
AND         veyances  executed  by  Williams  was  the  possession  of 
R££D  Williams,  and  extended  aciording  to  the  principles 

Samb.  b^  often  recognized  by  this  court  to  the  limits   of 

Williams' claim,  except  restricted  as  above      Hhen 

hnndrifd acres  VVilliams  conveyed  seperate  parcels  to  Reed  and 
no^improvU  Hornbeck,  the  pof>8Cssion  of  each  wah  thereafter  cm  - 
meutbad  fined  to  the  parcel  conveyed  to  him;  but  in  relying 
been  made  upon  the  statute  of  limitations,  each  might  Veil 
iairand''*  Couple  his  separate  possession  of  the  paroel  convey- 
thereupon  B  ed  to  him,  from  tiie  date  of  his  deed,  with  the  pos- 
immediately  session  of  Williams  by  his  quasi  tenants  of  the  entire 
'm'Vov™*^**  tract,  before  the  deeds  of  conveyance  were  execut- 
ImeoTsTnd  ^d;  and  thus  insist  upon  the  running  of  the  statute 
continues  six  from  the  time  Williams  was  first  po^se:«sed.  If  A 
years  in  pos-  i^^  ^  ^j^^^^  ^{  iqqq  ^cref  covered  by  an  elder  |>atent, 
sQch^aV^ase  ^^^  ^  ^^^  ^^"  fifteen  years  in  possesj&ion  and  then 
the  senior   *   sells  100  &cte9  to  B  on  which  no  improvement  had 

patentee  been  made  prior  to  the  sale,  if  B  enters  immediately, 
could  not  t       •  ^j»'  •• 

evict  B-  be-    ^^^^^  improvements  and  continues  in  possession  six 

came  by  '  years,  can  the  senior  patentee  evict  B?  We  think  not, 
coupling  the  because  the  statute  would  afford  a  protection,  by 
sewion*"^'  coupling  the  six  years  possession  of  B  under  his  pur- 
with  the  15  chase  with  the  fifteen  years  prior  possession  of  A, 
years  posses-  and  thus  more  than  twenty  years  adverse  continued 
the"  °^  ^'id  possession  would  be  est^iblished.  The  principles  of 
he^  years  ^^is  case  are  applicaUe  to  the  cause  l)efore  us. 
tinned  ^^°"  "^^^  decree  of  the  circuit  court  as  to  Reed  is  re- 
sessjon^^*"  versed,  and  the  cause  remanded  with  directions  to 
against  the  dispose  of  the  cause  in  res|>eot  to  him  according  to 
senior  paten-  (his  opinion.  Reed  must  recover  his  costs  in  this 
**®'  court. 

Tripldt  and  Chapeze^  for  plaintiffs;  CrUtenden  and 
jRtcAarrfion,  for  delendants. 
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Adkinson  vs.  Stevens*  covek.ht. 

Error  to  th    Breckeondge  Circuit ;  M'LK-i*  J  dge.  CM8e6v>. 

Bill  of  exceptions.     Jknenimenl, 
Judge  Ukdtrwood  delivered  the  opinioQ  of  the  Court.  April  18. 

Steven 9   instituted  an  action  of  co* 
Tenant   against  Adkinson  upon  a  warranty   of  tlie 
soundness  of  a  slave.     The  breach  assiigned  is  a  de- 
fect in  the  eyes  of  the  slave  which  produced  total 
blindness.     Tlie  judgment  must  be  reversed  because 
there  is  no  evidence  in  the  record,  (and  the  bill  of 
exceptions  purports  to  contain  the  whole)  showing 
the  extent  of  injury  resulting  from  the  blindness  of 
the  slave.     This  would  depend  upon  the  value  of 
the  slave  if  she  was  sound  and  her  diminished  val  e 
in  consequence  of  blindness.     The  difference  would 
be  the  criterion  of  damages.     I'here  is  no  evidence 
upon  which  an  opinion  can  be  formed  in    regard  to 
this  matter.     At  a  subsequent  terra   of  the  circuit 
court,  and  after  the  writ  of  error  had  been  sued  out,  When  tb6  bill 
the  defendant  in  error  made  an  attempt  to  amend  pu,!J|^^f  ^  "* 
the  record  by  showing  that  testimony  had  been  giv-  oontain  the 
en  upon  the  trial  of  the  cause,  relative  to  the  dimin*  whole  evi- 
ished  value  of  the  slave,   in   conseqitence  of   her  on"th*eTriaro4* 
blindness,  that  it  had  been  taken  down  in  preparing  ^  cause,  an 
the  exception,  and  that  the  paper  upon  which  it  had  Bmendment 
been  written  was  lost,  and  thus  to  account  for  itg  o'**>e  record, 
non  appearance  in  the  record  before  us.     He  can- q„^t  term, 
not  receive  the  proceedings  at  the  subsequent  term  by  the  wing 
of  the  circuit  court  as  curing  the  defect.      These  J****  "'°'® 
proceedings  depend  for  their  accuracy  upon  the  re-  ,^'^i°en  cm 
collections  of  witnesses.     Their  recollections  are  in  the  trial  than 
opposition  to  the  record  which  is  certified  as  full  thebiHof 
and  complete.     The  bill  of  exceptions  states  that  ®*ntSiM?it ' 
all  the  evidence  ^iven  on  the  trial  is  be^re  us.     If  inadmittlbU 
we  were  to  permit  parol  proof  at  a  subsequent  term  ar.d  a  nuga- 
to  supply  new  and  other  evidence,  we  should  estab-  *^'y  *®** 
lish  a  precedent  endangering  the  principles  upon 
which  we  have  heretofore  acted,  and  which  might 
subject  the  verity  of  our  records  to  the  artifices  of 
corrupt  men.     We  entertain   no  suspicion   in   the 
present  case  that  any  thing  improper  has  been  at- 
tempted.    But  we  most  look  to  the  consequences  of 
the  rule  if  once  established,  and  these  forbid  its 
introduction. 
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fimrTKETAL. 

v«. 
Smith  . 


We  shall  not  undertri^e  to  decide  the  controversy 
touching  the  question  of  unsoundness  The  evi- 
dence may  be  materially  variant  hereafter. 

Judgment  reversed  with  costs  and  cause  remand- 
ed for  a  new  trial. 

Crittenden^  for  plaintiff;  Richardson  and  Calhoon,  far 
defendants. 
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Ancientlj, 
guardiiiDt 
we  -e  held 
responsible 
for  the  Bufli- 


Ohahcsrt.  Smith  et  ah  vs.  Smith. 

^^  Error  to  the  Scott  Circuit;  HiexKY,  Judge, 

Ouardian  and  ward.     Estate  of  ward.     Investiture  cf 

stock  in  Bank  of  Kentucky. 
Chief  Jttstiee  Robertson  delivered  the  o  >iniofi  of  the  conrt. 

This  is  a  suit  in  chancery  for  a  set- 
tlement between  a  guardian  and  his  ward;  and  the 
only  question  presented  for  consideration  is,  whether 
the  ffuardian  should  be  held  responsible  for  $1600 
of  the  money  of  his  wards,  received  by  him  in  1818, 
ciency  •>(  oil  and  vested  in  the  purchase  of  16  shares  of  Kentucky 
jjer»<ma/  .♦•-  ^^^^  stock,  assigned  him  as  their  guardian  in  1819, 
they  fentur-  and  then  at  par  but  now  greatly  depreciated;  or 
eJ  to  take  iMr  whether  they  should  loose  the  depreciation  and  be- 
J^®.®*^'®.®^  should  be  exonerated  from  responsibility?  The  cir- 
Aiid  e&^ii.  cuit  court  decreed  that  the  wards  should  accept  the 
tors  were  held  bank  stock,  as  a  payment  of  $1600,  and  that,  con* 
to  the  same     sequentlv,  the  guardian  should  not  be  responsibto 

strict  respon- *.  ^  ..       %  -fl:^ 

sibility.  fP*"  ^"®  depreciation* 

tr"i8tee°w«8  Anciently,  guardians  were  held  responsible  for  the 
n  it  resi)on«i-  sufficiency  of  ai//>6rsona/ security,  which  they  ven- 
bieii  heloan-  tured  to  take,  for  the  estate  of  their  wards;  and  ex- 
fi?nd**on'r'c^/  c^"^^''^  were  held  to  the  same  strict  responsibility; 
Terry  vs.  Terry,  Pre.  in  ch.  278.  But  such  a  trus- 
tee, was  not  responsible  if  he  loaned  the  trust  fund, 
on  ,rtal  security,  deemed  good  at  the  time  of  the 
loan,  or  vested  it  in  the  pu^Kc  funds.  The  severity 
in  h  public  of  this  doctrine  has  been  relaxed  in  some  degree,  by 
funds  some  more  modern  cases;  See  I.  Pr.  Wm.  241. 

Guardian,  It  is  not  necessary  to  decide,  in  this  case,  whether 

wuoh.id  Test- the  responsibility  of  executors  and  of  guardians,  ia 
S  his  wir?  wow  Of  the  same  kind  and  degree,  ner  how  fai:  that 


seruri<v 
deem-d  g<>od 
at  the  tune 
ot  the  loan, 
or  \ti**U'    it 
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t>f  euarriians,  may  be  increafed  or  altered,  by  the  Smith  etjil. 
statutory  law  of  this  slate;  I.  Dig    642-3.     For  we  smith!* 

are  of  opinion  that   the  defendant   in  error,    (the ! 

guardian,)  should  be  charged  with  the  full  amount  i"  stock  in 
of  the  fund,  vested  by  him  in  bank  stork,  whether  r  ®,{*„*^1^  ®^ 
his  liahility  be  tested  by.  common  or  statutory  law.  held,  umfer 
We  cannot  consider  stock  in  the  Bank  of  Kentucky,  the  circum- 
as  ''^public  fvsnds^'*'*  or  in  other  words,  government  ^tincej,  res- 
X      1       I  j»         1-      -A  ^'M.        J  -M.  -.1-     ponsible  for 

stock,  dependmg,  for  its  credit  and  security,  on  the  the  full 

faith,   solvency^  and   stability  of  the   government,  amount  of 
FifUen  of  the  nxteen  shares  of  stocky  had  been  transferred  **>«  ^""^  •» 
b^  the  defendant  in  his  ovmiight,  in  1818,  (whibl  he  ^Yth.tindL 
was  cfuardian^)  to  one  Sinclair,  and  were  transferred  sfock  id  the 
to  Wm,  BB  guardian^  by  Sinclair^  in  1819.     He  did  not  Ban^  of  Ken- 
account  to,  or  settle  with,  the  county  court,  until  !f°eau/d^. 
the  year  1827.     It  does  not  appear  that  he  was  un-  predated* 
able  to  sell    the  stork   advantageously,  or  without  nHcr  the  in. 
materialloss,  before  it  had  depreciated  essentially;  ^®"^^'[,®  "^^.^*J^ 
If  he  had  made  an  annual  report,    (as  he  ought  to  {nit. 
have  done,)  to  the  county  court,  the  security  of  the  Stock  in  the 
wards  mierht  have  been   increased,  and   their  estate  ^''"j'  ®[    . 
saved  from  unnecessary  peril,  and  from  the  contin-  ^ot"  »pm6Kc' 
gencies  to  which  the  bank  stock  was  liable.  fundsv 

It  seems  to  us  that,  in  such  a  case^  the  loss  should  GuarlSiaD 
fall  on  the  guardian.     He  may  have  acted  in  good  °*^°"'^*'  J"^^* 
faith,  but  he  did  not  £uard  the  interests  of  his  wards,  o[^hI«<>^wardr^ 
with  as  mu<h  vii^rilance  and  circumspection  as  sound  «»«tatp.  not 
policy,  as  well  as  authority,  wisely  exacts  from  those  '*"'-Vr''^u^* 
to   whom   the  estates  of  infants  may  be  tonfided.  burshoidd 
Something  more  than  mere  good  faitii  should  be  re-  act  vijerilantly 
quired  of  guardians.  *»'d  circum. 

_    .  ,  .       •  ^       •  spcctly. 

It  IS  not  necessary  to  determine  how  far  the  guar- 
dian incurred  personal  responsibility,  by  the  act  of 
commuting  the  money  of  nis  wards,  for  bank  stock. 
If  his  authority  were  conceded,  the  circumstances  of 
this  case  should  impose  the  eventual  risk  and  loss  on 
himself. 

Wherefore,  the  decree  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  Instructions 
to  render  a  decree  conformable  to  this  opinion. 

Chinnj  for  plaintiffs;  WickliffejBind  Wooley^  for  de* 
fendants. 
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chanckrt.  Pogue  VS.  RichardiSon,  &c. 

Case  67.  Error  to   ihe  M«'rcer   <  ircuit;  Kbllt  Judge. 

Billf  dismissal  of.     Error^  assignment  of. 
^P"       •  Judge  Undsrwood  ♦Jeliv^red  the  opinioD  of  the  coart. 

When  a  bill  '^'^^  personal  representative  of  Daniel 

is  dismissed  Richardson,  if  he  had  any,  was  a  necessarjr  party. 
for  want  of  When  the  suit  was  abated  by  the  death  of  said  Dan. 
parties  The  '®''  '^  should  have  been  revived  against  his  adminis- 
Sitmis^al  trator  or  execntor,  or  it  should  have  been  shown  by 
8h  >ald  be  an  amended  bill  that  he  had  none.  This  matter  was 
•'THce""^nT  "®^  suggested  by  counsel  in  the  original  argument, 
an  ^abioiute  ^^^  ^^  ^**  overlooked  by  the  coiirt.  For  want  of 
dismitsal  on  profier  parties,  the  bill  should  have  been  dismissed 
■u'h  ground  without  prejudice,  and  the  court  erred  in  dismissing 
A«[rnmont     the  bill  absolutely. 

TOireraT terms  ^^  '*  contended,  however,  that  there  can  be  no  re- 
«4hat  the  versal  for  this  cause,  as  it  is  not  reached  by  any  as- 
court  below  signment  of  error.  It  is  assigned^  for  error  in  gen- 
erred  in  dis-  gpjj  terms,  that  the  "court  below  erred  in  dismis- 
plafnant's*"""  Sing  the  complainant's  bill."  We  are  disposed  to 
biil*^  decided  be  liberal  and  not  critically  nice  in  construing  as- 
to  embFace  signments  of  error,  for  the  purpose  of  reaching  the 
mltteTin^the  justice  of  the  case;  and  therefore  we  think  such  an 
manner  of  assignment  as  the  above  is  sufficient  to  embrace  an 
the  diiiniwal  efror  committed  by  the  court  in  the  manner  of  dis- 
iniii  conrt  Ortissing  a  bill.  We  have  been  referred  to  the  case 
will,  to  reach  of  Shockly  VS.  Nless'  heirs,  3  J.  J.  Marshall  96  as 
the  justice  of  ruling  this.  We  are  not  willing  to  apply  that  case  to 
Hberi^con^**  ^'^'*»  because  in  that  there  was  no  equity  in  the  bill, 
structions  to  and  the  decision  inthat  did  not  turn  upon  the  ques- 
ftHfli^nnteuts    tion  now  made. 

The  decree  of  the  circuit  is  reversed  and  the 
cause  remanded,  with  instructions  to  permit  the  ap- 
))e]laiit  Pogue  to  amend  his  bill,  and  to  bring  the 
proper  parties  before  the  court,  which  if  he  fails  to 
do  within  reasonable  time,  the  bill  must  be  dismis- 
sed without  prejudice.  If  the  appellant  amends, 
the  court  will  take  such  other  steps  as  may  be  pro- 
per to  brinsc  the  cause  to  trial.  We  shall  abstain 
from  discussiing  the  merits  of  the  controversy,  be- 
cause we  cannot  foresee  what  new  aspect  the  case 
may  assume.     The  former  opinion  is  set  aside,  and 
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this  substituted.  •  Neither  party  sh«ll  recover  costs     ^'^tek 
in  this  court.  P.lm't.m. 

D(wies$f  for  plaiutiff;  OwsUy^  for  defendant.  ■' 


Outten  vs,  Palmateer.  ^^''»' 

Error  to  the  Fayette  Circuit ;  UicKET  Judge.  Oase68. 
JR^sHttiticm.     Motion.     Rule.     Scire  Facias. 

Chief  Justice  Robbrtson,  delivered  the  opinion  of  the  Court.  Ap"'  ^^' 

JndjTft  Nicht)!a»did  not  «it.  lI?°aRil 

Palmateer,  having  succeeded  in  rovers-  ' 

ingr  a  judgment  which  Stout's  administrator  had 
obtained  an^ainst  him,  moved  the  circuit  court,  after 
the  return  of  the  mandate  to  that  court,  for  a  rule 
against  the  administrator  and  against  Thomas  Out- 
ten, (for  whose  benefit  the  suit  was  alleged  to  have 
been  prosecuted,)  to  shew  cause  why  tney  should 
not  make  restitution  of  money  made  and  of  slaves 
sold  by  the  enforcement  of  the  judgment  prior  to 
the  heversal.  The  parties  afterwards  appeared  in 
court,  and  were  heard,  and  (hereupon  the  court  gave 
judgment  against  Outten  for  restitution  of  three  sev-  ». 
«ral  sums  of  money,  with  interest  until  payment. 

The  regularity  of  that  proceeding,  and  the  cor- 
rectness of  the  judgnoent  thus  rendered,  are  now  to 
be  considered. 

The  record  certified  by  the  clerk  does  not  shew 
what  proof  was  presented  on  the  hearing  in  the  cir- 
cuit courts  and  exhibits  only  two  executions  of  fieri 
facias  endorsed  for  Outten's  benefit,  and  a  replevin 
bond  with  an  endorsement  purporting  to  be  a  re- 
ceipt by  him.     According  to  the   practice  of  this  To  authorize 
court,  we  have  looked  into  the  record  in  the  case  in  the  court  to 
which  the  jnd|?ment  was  reversed.     And  that  ^^^' l^^ie^n^o-^ 
tainsan  affidavit  filed  by  Outten,  during  the  penden- Hon,  a  resti- 
cy  of  the  suit  in  the  circuit  court  for  obtaining  a  *"<»«»  9^  «'- 
continuance,  and  in  which  he  stated  that  he  was  en-  ^^^execut^ni 
titled  to  the  avails  of  the  suit,  and  was  therefore  thcthpr.,  .cmst  be 
only  person  ensraged  in  the  proserutioii  of  it.  record  r.i- 

If  the  record  of  the  suit  in  which  the  judj^ment  '/w''  '^^80* 
was  obtained,  shew  that  Outten  was  a  party,  the  rir-  «g..ii',.iwhom 
oult  court  had  authority,  upon   motion,  to   order  the  oraer  o\ 

VeL.  VII.  .St 
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OuTTEM  restitution  of  whatever  sum  official  returns  iipo'ii 
»      ^''  prccetis  issued  on  the  judgment,  shewed  thai  he  had 

-  J_  rereived,  in  virtue  of  the  judgment,  prior  to  its  re- 

restitiition  ii  versal.  But,  unless  he  be  a  party  to  the  original 
"'^^*d  ol^^  record,  or  ujdess,  being  surh  party,  there  be  record 
Boqf-y,  nnd  ^^  official  proof  that  he  had  collected  money  on 
al*othat  he  the  judgment,  a  motion  or  rule  for  restitution  can- 
wai  a  piirty  not  he  sustained,  hut  a  scire  facias^  or  other  suit,  in 
judement'  *'  which  matters  in  pais  might  l>e  tried  and  ascertained 
Whe .  resti.  by  a  jury,  wotdd  lie  tfie  appro|>riate  mode  of  pro* 
tatio..  of  m«-  ceeding— 2nd  Salk.  588— 2nd  Tidd's  Pra. 
dcr  a  judr"'^'^  According  to  a  reasonable  construction  and  appli* 
ment  «r  exe-  cation  of  the  foregoing  rule,  we  are  disposed  to  con- 
eutioD  it  de-  sider  Outten  as  virtually  a  party  when  he  filed  his 
■JJ*^j^'^*^^®  affidavit  in  the  circuit  courl;  that  affidavit  was 
•THnnro  I  :it  mtide  a  part  of  the  record  by  a  bill  of  exceptions. 
the  plaintiff  But  it  does  not  shew  that  he  was  a  beneficial  party 
haircoen»*H  ^rhen  the  judgment  was  rendered,  or  aderwarJs;  he 
eordewideBce  might  at  any  time  after  filing  his  affidavit,  have 
that  fhe  per  parted  with  his  interest,  and  thereby  have  become 
son  who  di^a  stranger  to  the  suit  and  to  the  record.  Whether 
-party^to^i^  **®  continued  to  be  a  beneficial  party,  is  a  fact  which 
jiid^meDt,  the  the  record  does  not  prove,  and  which,  therefore, 
reiiiwi  i?  by  should  be  tried,  not  by  the  record,  but  as  other  mat- 
o?7thV^t  ^rs  in  pais  are  i>roperly  triable, 
in  which  If  the  declaration,   or  any   entry   made   by  the 

m  itt^rs  in  court  on  its  record,  had  shewn  that  the  suit  wat 
?r^"aii(l  ai-  prosecuted  for  Outten's  benefit,  proof  afiutide  might 
««rtaiii«d  bj  not  b^  necessary,  or,  perhaps,  proper.  But  the  af- 
*  J"!*/-  fidavit,  though  a  part  of  the  record,  does  not  shew 

that  the  judgment'  was  obtained  for  his  benefit,  or 
that  he  was  then  so  connected  with  it,  as  to  be  con- 
cluded by  it. 

Wherefore, as  there  was  no  record  proof  that  Out- 
ten was  a  party  to  the  judgment,  a  rule  or  motion 
was  not  a  prop«>r  mode  of  compelling  restitution. 
The  endorsements  made  by  the  clerk  on  the  execu- 
tions do  not  prove  that  the  judgment  1005  obtained  for 
Outten's  benefit,  nor  are  they  conclusive  proof  even 
purchH**        ^***^  ^®  ^^^  entitled  to  the  l>enefit  of  the  executions; 
«uVM,oroth-and,  therefore,  restitution  could  be  coerced  only^by 
•r  property,  scire  facias  or  other  appropriate  suit. 
Sonrth^rub-'     ^^  Outten  purchased  Palmateer's  slaves,  or  other 
sfquent  re-    property,  under  execution,  the  subsequent  reversal 


Digitized  by 


Google 


APRIL,  183j»;  Ii49 

of  the  judgment  did  not  divest  him  of  his  right  to  Outten 

the  property  so  bought   by  him,    unless  the  ^"'y  p^,  J^^ 

cause  of  reversal  had  been  some  irregularity  in  the  "^'^ 

judgment  or  sale  to  which,  as  a  party,  he  had  lieen  yergai  of  ih« 

privy — but  restHution  of  the  price  for  which  the  JJ**^^'"^"*^  ,. 
*  II  iji  -^^L  does    Dot  di- 

projjerty  sold,   would  be  pro|)er  agiuiist  the  proper  ^  .^  him  of 

party:  and  consequently,  if  Outten  had  been  a  pa4ty  his  right  to 

to  the  judi^inent,  it  would  have  been  right  to  order  ^^^  »lave%  or 

him,  as  the  circuit  court  did,  to  restore  the  price  ^^  ^nnleiT^'^ih'o 

for  which  the  slaves  were  sold  to  him  under  execu-  5  1^  caa^e  of 

tion,  as  shewn  by  the  sheriff's  return.     But  even  if  reversal  ne 

he  had  been  a  parly  to  the  judgment,  the  order  for  ;^"??„  •f'**f?^ 

restitution  of  the  amount  of  the  replevm  bond  could  j„dgment  or 

not  have  been  sustained,  unless  the  proper  officer  «ale,  to  which 

bad  returned  on  an  execution  on  the  bond,  that  he  ^  "  V^^J^ 

had  collei^ted  the  amount,  and  paid  it  to  Outten.        otherwrseji^ 

Wlierefore^  for  the  foregoing  reasons,  but  espe-  •"p^  ^a^e,  the 
cially  because  the  circuit  court  had  no  jurisdiction  ^"^ch'^he 
of  the  ca.<e  upon  a  mere  motion  or  rule,  the  order  slares  nr  othr 
for  restitution  is  reversed  and  set  aside.  er  property  - 

/foggrin,  for  plaintiff;- fFtcA:&>  cmd  Wooky,  for  de-  ^^^^JS\,^^^^l 
fendant.  thprirs  re* 

turn)  18  the 
.  proper  sub- 

ject of  resti^ 
ttttioo. 

Glark  vs.  Hunt. 

Chancer^. 

Uppeal  from  the  Chris'ian  Circait;  Shacklsford,  Judge.      nAts  69 

lAen^  bill  to  enforce,     Necessary  parties.  jippjj  jq^ 

#hief  Justice  Robertson,  telivered  the  opinion  of  the  Courts 

Clark  filed  a  bill  to  enforce  an  equit-  Whn  are  ni^ 
able  lien  on  a  tract  of  land  conveyed  by  him  to-cessary  par- 
Crockett,  and  subsequently  conveyed  by  Crocket  to  b^'vend^r^'to 
Hunt..  The  circuit  court  dismissed  his  bill  abso- enforce  an 
lutel'y,  and  he  appealed  to  this  court.  After  deliv-  equitable  Hen 
oring  an  opinion  on  the  case,  we  directed  a  re*ar£u-  °" '"?!!  ??"* 
ment,  which  has  been  fully  heard.  am^  afte/-"' 

On  reconsideration,  our  attention  has  been  called,  warclt  con- 
more  closely  and  minutely  than  heretofore,  to  all  ven^ieeVo  *^" 
the  circumstances  entitled  to  influence  in  determin-  o  h«>r9,  anH  * 
ing  whether  all  the  pro{)er  parties  were  before  the  ("^l''  by  exa^ 


court. 


cot    n  «- 


ffain^t  TCD^sa 

The  bill  alledges  that  the  land  had  been  sold  un- 
der 4  S6ri  faaias,  upon  a  judgment  in  favor  of  the 
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CiMRK  Bank  of  Kentucky  against  Crocket,  and  was  pnr^ 

Huht'  chased  by  Hawkiits,  who  is  made  a  defendant      (i 

>■  — .  also  alleges,  that  the  conveyance  from  Crockett  to 

Hunt,  was  a  contrivance  to  defraud  the  ap])elUnt 

and  other  creditors  of  Crockett,  and  that,  when  it 

was  made,  Hunt  had  notice  of  the  equitable  lien. 

In  his  answer,  Hawkins  disclaims  title,  and  say» 
that  he  purchased  the  land  under  execution,  as  the 
agent  of  the  Bank,  and  for  l&er  benefit. 

Hunt,  in  his  answer,  denies  the  imputed  fraud, 
anif  avers  that  the  conveyance  to  bim  was  made 
bona  fide,  and  for  a  full  and  valuable  consideration^ 
and  there  is  no  proof  tending  to  shew  that  it  was 
merely  colorable,  and  designed  to  defraud  the  cred- 
itors of  Crockett. 

He  also  alleges  that  the  Bank  of  Kentucky  had 
released  to  him  all  her  claim  to  the  land — but  no  re- 
leaae  has  bun  exhibiUd. 

If,  as  charged  in  the  bill,  the  mortgage  to  Hunt 
had  been  fraudulent  and  void  as  to  Crockett's  cred- 
itors, and  the  Bank  was  a  judgment  creditor,  the  land 
was  subject  to  sale  under  her  execution. 

As  there  is  no  proof  of  ffaud,  the  mortgage 
should  be  deemed  (as  between  Clark  and  Bunt)  to 
have  been  made  for  a  valuable  consideration,  and 
without  any  fraudulent  intent.  And  therefore,  if 
Hunt  holds,  as  Hunt  says  h€  dots^  all  the  interest  of 
the  Bank,  she  is  not  a  necessary  party ,^  because,  all 
her  interest  in  the  land,  and  in  the  event  of  this  suit, 
was  extinguished  by  her  release  to  him.  And  in  that 
view  of  the  case,  the  release  by  the  Bank  to  Hunt, 
would  be  of  no  avail  to  him  against  Clark's  pre-ex- 
isting lien,  if  he  bad  notice  of  that  lien,  at  the  date 
of  his  mortgage,  lor,  as  the  legal  title  was  vested  in 
him  prior  to  the  sale  under  the  execution,  it  did 
not  pass  to  Hawkins  or  to  the  Bank,  in  consequence 
of  that  sale,  unless  the  mortgage  had  been  relin- 
quished, and  therefore  void  as  to  the  Bank;  and 
Hunt,  having  denied  that  there  was  any  fraud,  is 
estopped  from  claiming  any  advantage  which  might 
have  resulted  to  the  Bank  from  the  allegation  of 
fraud,  if  she  had  never  released  to  him,  and  had 
been  a  party  to  this  suit.    He  cannot,  therefore,  c^m- 
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plain  that  the  Bank  is  not  a  party,  aDd,  as  between  ^lakk 
nim  and  LJlark,  she  is  not,  according  to  the  allej;a*  h^^^*' 

tiotis  of  the  bill  and  answer,  a  necessary  party.  '. 

But  Hunt's  answer  is  no  proof  against  the  Bank, 
that  she  had  released  her  interest  to  him.  As  the 
Bank  would  not  be  concluded  by  any  decree  which 
could  be  rendered  between  the  present  parties  on  the 
facts  exhibited  by  the  record,  as  it  now  stands,  if  the 
land  should  be  sold  to  enforce  Clark's  lien,  a  pur- 
chaser under  the  decree  might  be  disturbed  by  the 
claim  of  the  Bank — if  she  could  shew,  as  she  might 
do,  notwithstanding  the  decree,  or  any  thing  which 
the  record  now  contains,  that  any  available  interest, 
as  against  Clark,  had  passed  to  her  in  consequence 
of  the  sale  under  her  execution — and  had  never 
been  released  to  Hunt,  then,  is  it  not  the  duty  of  the 
court  to  require  that  the  Bank  be  made  a  party,  be- 
fore any  final  decree  be  rendered,  concluding  the 
merits  of  the  controversy,  so  that,  in  the  event  of  a 
sale  of  the  land  for  Clark's  benefit,  a  purchaser  may 
be  assured  that  he  buys  a  perfect  and  unincumbered 
legal  title,  and  may  not  be  liable  to  any  claim  which 
the  Bank  of  Kentucky  might  ever  be  able  to  assert? 
We  think  it  is;  and  that,  as  the  facts  now  ap|)ear, 
Clark  had  no  right  to  insist  on  a  decree  tu^jecting 
the  land  to  sale  for  his  benefit,  until,  by  making  the 
Bank  a  party,  he  had  shewn  that  all  tlie  title  which 
he  conveyed  to  Crocket,  could  be  assured  to  any 
person  who  might  become  the  purchaser  under  the 
decree. 

Wherefore,  without  intimMing  what  our  opinion 
now  is  on  the  merits  of  the  case,  so  far  as  they  now 
appear,  it  is  decreed  and  ordered,  that  the  former 
opinion  and  mandate  be  revoked  and  held  Sor 
nought — that  the  decree  of  the  circuit  court,  dis- 
missing the  bill  absolutely  be  reversed,  and  that  the  . 
cause  be  remanded  with  instructions  to  allow  rea- 
sonsable  time  for  the  Bank  of  Kentucky  to  be  mad« 
a  party. 

Crittenden^  for  anpellant;  WickHffe^  Wooley  and 
Moreheady  for  appellee. 
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Case  70. 


April  20. 

On  an  indict- 
ment ngainst 
a  tavern 
kreper  for 
permitting 
onlaivful 
(pnniing  in  his 
house,  the  . 
Comnion- 
wealth  has  no 
riffht  o''  per-' 
onptorjr 
c^ali  i.ge  to, 
irenir&  men. 


J.  J.  MARSHALL*S  REPeRTS, 
The  Commonwealth  vs.  Bailey, 

Error  to  the  Bourbtm  Circuit;  French,  J adge. 

Challenge,  peremptory.     CammonweaUh. 

Judge  Nicholas  cJelivereiJ  the  opinion  of  the  Court, 

The  only  question  presentcti  in  thi« 
case  is,  whether  under  an  indictment  against  a  ta- 
vern kee|)er,  for  permitting  unlawful  gaming  in  his 
house,  the  Commonwealth  has  any  right  of  |>eremp- 
tory  challenge,  to  the  venire  men.  The  circuit 
court  decided  that  she  had  not,  and  we  think  cor- 
rectly. The  case  of  Montee  vs.  Commonwealth, 
III  J.  J  Marshall,  149,  to  which  we  have  been  re- 
ferred, does  not  determine  the  existence  of  any  such 
right.  The  18th  section  of  the  act  of  1796,  f.  Dig. 
408,  declares  in  substance,  that  in  no  inquei^t  on  the 
part  of  the  Commonwealth,  shuil  she  be  allowed  a 
peremptory  challenge. 

Judgment  affirmed. 

Moreheady  Momey  Gtneraly  for  Commonwealth. 


Ohanobrt. 
Case  71. 

April  23. 


Ferril  vs.  Combs. 

Err»ir  to  the  Clarke  Circuit;  Frencf},  Judge. 
Lands  of  non-residents.      Lien,     Jurisdiction.     PubK- 


cation. 


Lien. 

J^isi  decree. 


Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 
Combs  filed  a  bill  in  chancery  against. 
Ferril,  for  enforcing  an  equitable  lien  on  a  tract  of 
land,  in  Clarke  county,  which  he  had  sold  to  Fer- 
ril, but  had  not  conveyed,  and  for  which  a  part  of 
the  consiileration  remained  (as  he  alleged,)  due  and 
unpaid.  An  amended  bill,  prayed  for  the  subjec- 
tion also,  of  another  tract  of  land,  in  the  same  coun- 
ty, owned  by  Ferril,  but  upon  which  Combs  held  no 
lien. 

Upon  a  certificate  of  publication  against  Ferril, 
as  a  nonresident,  the  circuit  court  made  a  nisi  inter- 
locutory decree,  for  the  payment  of  a  certain  sum  of 
money,  by  Ferril  to  Combs,  on  or  before  lh«  fii^t 
day  of  the  next  term  of  that  eeorl. 
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'  The  record  states  that,  at  the  next  term,  tlie  par-  p««R". 
ties  appeared,  bv  their  attorneys,  and  '^argued  and  Combs.* 
submiUed  the  cause  for  a  r/ecrcfc:"  whemipon  the  court 


decreed  the  sale,  first  of  the  land  sold  bv  Combs  to  J;'* '"^;.^J'?r 

Perril,  and  then  of  the  other  tract  mentioned  in  the  ,ionin  rfm," 

amended  bill.  indiprntitnt- 

If  the  last  decree  had  been  interlocutory  merely,  j^,  "^  ?" ^ub-' 
there  would  -have  been  no  error  in  so  much  of  it  as  jcot  thr  land 
applied  to  the  equitable  lien;  to  that  extent  the  chan-  of  «  fonre- 
cellor  had  jurisdiction  in  revny  independently  of  any  J^  the  sViis.'^' 
statutory  authority;  and   though  the  certificate  of  fnction  of  tha 
publication,  (the  order  not  bein?  attached  to  it,)  equitable  lien 
does  not  prove  that  the  order  made  by  the  court  had  Jj^^n{*of^tho 
been  published,  nevertheless,  the  subsequent  af)])ear-  purchase 
ance  and  submission  of  the  case  for  a  decree,  must  money  for  ih« 
be  deemed  a  waiver  of  the  right  to  file  an  answer,  ["'"{jg^^te 
and  therefore,  at  that  term,  the  orijofinal  bill  might  of^publica- 
have  been  taken  for  confessed:  but  then,  as  the  in-  tion  to  whicfc 
terlocutory  decree  was  premature  and  irregular,  for  ^^^^  ouier  i« 
want  of  sufficient  proof  of  constructive  service,  the  Soe 'i!ot^  *^  * 
decree  rendered  after  the  ap{)earance,  should  have  prove  that 

![iven  day  for  the  payment  of  the  money,  and  not  the  order 
laving  done  so  is  erroneous.  ^'J^  ^^s'  * 

The  circuit  court  had  no  authority  to  decree  the  ^f^^"  po^Hsh 
sale  of  the  land  mentioned  in  the  amended  bill.     As  ther°efon»'in. 
there  was  no  lien  on  that  tract,  the  court  had  not,  so  gnfficient 
far  «8  that  was  concerned,  anv  other  jurisdiction  proof  of  con* 
than  tbat  conferred  by  an  act  of  IS^T;  Session  acts,  ^^crof^ro-" 
168.     According  to  that  act,  no  decree  was  projjer,  ^p^g. 
unless  Combs  had  sworn  to  the  ^legations  of  his  On  a  bill  by 
bill;  had  averred  that  Ferril  had  not  sufficient  per-  ^J^et^hil^eS 
sonal  estate,  within  the  jurisdiction  of  the  court,  JninndVor 
to  satisfy  his  demand;  had  proved  the  allegations  of  the  payment 
his  bill,  and  had  filed  a  bond  for  indemnifying  Fer-  ^^  **^*  P"""* 
ril;  and  none  of  these  prerequisites  to  a  decree,  sub-  thronli'sslon* 
jecting  the  land,  appeared  in  this  case.  to  give  a  day 

Wherefore,  the  decree  of  the  circuit  court  is  re-  i^f'fj^^ee)^ 
versed,  and  the  cau^  is  remanded  for  such  further  for  the  pay 
proceedings  and  decree  as  shall  be  right  and  proper,  nif^m  of  th© 
according  to  this  opinion.  money  is 

Hanson^  for  plaintiff. 
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M.,.L  cA«.  Hamilton  vs.  Adams. 

Case  71.  Error  to  fho  Oliiham  county  court. 

MUls.     Record.     Error. 
April  2S.  Juclj^e  Underwooh,  dMivprod  ♦h**  Opinion  of  the  Court. 

The  Lei^islature  have  thoaghi  proper 
Apolicant  for*^  *'^*"^*  *'*®  P'''^''®ff®  of  erecting  mill  dams  and 
leave  to  erect  dams  for  other  water  works,  to  those  who  own  the 
a  mill  clam  land  on  one  or  hoth  sides  of  the  stream  where  it  is 
»wDrthe^lan(i  P^'^posed  to  erect  the  dam.  The  applicant  for  leave 
on  one  side  of  to  erect  a  mill  dam,  must  likewise  own  the  bed  of 
'he  stream      the  Stream,  where  he  owns  the  land  on  one«ide  only, 

own 'iJTeVed  ^^  ^^^  *'^'^  ^^  '*  '""^*  ^^  '"  ^^^  Commonwealth, 
of  the  sfrenm  The  rerord  of  the  county  court  must  show  that  the 
or  the  title  to  applirant  had  such  title  as  authorized  the  erection  of 
th™rommon.  t**®^*"^'  »"^  '^  '*  ^^  "°^  '^  ^^  error.  Hamilton  was 
wealthr  ^'^  summoned  to  show  cause  ascainst  the  erection  of  the 
Record  of  the  dam,  the  inquest  returned  having  stated  that  he 
county  court  virould  sustain  a  trifling  injury.  He  appeared  and 
that  a'pplu  objected  to  the  erection  of  the  dam,  because  Adams 
cant  for  had  no  title.     The  court,   notwithstanding  his  ob- 

*^'-1?d**"  h^  ejections,  gave  leave  to  erect  the  dam,  without  re- 
■uoh  t?tTe  to'  quiring  Adams  to  exhibit  any  title.     In  this  the  court 
the  land  on     erred.     If  Adams  failed  to  exhibit  a  title  in  fee,  as 
which  the       required  by  law,  his  application  should  have  been 
po«™d  to  "be     rejected.     It  is  stated  in  the  Qrder  j^rantinj^  the  writ 
erected  at       of  ad  quod  damnum^  that  Adams  was  the  owner  of 
the  law  re-     the  lands  on  both  sides  of  the  run  on  which  il  was 
Sale*'  *^*"*  *^  proposed  to  erect  the  dam.    But  as  this  order  was 
expartei  and  made  before  Hamilton  was  suntHnoned 
to  show  cause,  it  could  not  include  him.     Upon  his 
appearance  he  had  a  right  to  call  in  question  the 
title  of  Adams.     This  he  did,  and  it  seems  the  court, 
without  investigating  the  title,  gave  leave  to  build 
the  dam.     For  this  cause  the  order  and  judgment 
of  the  county  court,  granting  leave  to  erect  the  mill 
dam,  is  reversed  and  set  aside,  and  the  cause  is  re« 
manded  for  new  proceedings,  upon  the  inauest  al- 
ready before  the  coimty  court.     If  it  shall  appear 
that  Adams  hath  title  to  the  lands  on  both  sides  of 
the  stream,  the  county  court  will  then  give  leave  to 
erect  the  dam      Should  this  be  the  conclusion  of 
the  court,  they  should  state  in  the  order  granting 
leave  to  erect  the  dam,  that  it  was  proved,  that  Ad-  , 
ams  had  title  in  fee  to  the  lands  on  both  sides  of  the 
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fttream.    If  iheir  opinion  is  agnin  exceptedto,  they  WisniAN't 
«hoii|(l  cause  the  title  papers  to  be  incorporated  in      **"** 
the  bill  of  exceptions,  together  with  all  other  evi-  aMoT*' 
•dence  given  by  either  of  the  parties.  ■■ 

Hamilton  must  recover  his  costs  in  this  court. 

Mmroej  for  plaintiff;  CriUendeUy  for  defendant. 


Wiseman's  Heirs  vs.  Reid.  chawcikv. 

£rror  to  the  ttarrani  Circuit;  Bridges,  jud^e.  Ca^e  73» 

yendar.     Lien. 
Judge  Nicholas  deli TMrmlthp  opinion  of  Ihe  Court.  April  9t. 

Reid  sold  to  Wiseman  a  tract  of  land, 
and  assigned  to  him  the  bond  of  Hendricks  for  Ihe 
title.  A  balance  of  the  purchase  money  remained 
due  and  unpaid,  and  bein^  unable  to  make  it  out  of 
the  administrator  of  Wiseman^  he  filed  his  biH 
against  the  widow  and  heirs  of  Wiseman,  and  the 
heirs  of  Hendricks,  in  order  to  ohtain  satisfaction 
by  a  sale  of  the  land.  The  circuit  court  decreed  tiie 
relief  sought. 

it  is  objected  •n  the  part  of  the  plaintiff  in  error,  Fenoa  who 
that  Held  had  no  lien  on  the  land  for  the  purchase  ^^jilhT '^"^ 
money.    We  think  otherwise.     We  can  fierceive  no  for  We  cun- 
reason  for  the  principle  which   allows  the  vendor  a  Tejrance  of 
lien  on  the  land  for  the  purchase  money,  where  he  Jan<l^n<l  ''^yi 
conveys  by  deed,  thitt  does  not  equaHy  apply  to  this  atrignf'Iho 
-case,  nor  can  we  discern  the  suffitieiicy  joi  the  ob*  titir  bond, 
lections  urged  against  its  allowance.  retains  a  liea 

"^  ®         ^       .  on  the  land 

We  do  not  deem  it  necessary  to  notice  the  t>ther  ft>r  the  pay- 
assignments  of  error  id  detail;  but  will  only  observe,  ™  "Ji'*[  ^^  , 
that  the  proof  is  abundant  to  show  the  mistake  in  m°*aey  ia 
not  excepting  in  the  attsignment   of  the  bond,   the  '*ame  manner 
twenty  three  acres  sold  to  Robert  Reid;  that,  the  *"J^ '®  "*'?J? 
widow  of  Wiseman  has  an  impoitam  interest  in  th£  he'had  Voi 
land  sought  to ^  syhjected to  sale,  and  that  there-  veyedtie 
fore  she  was  a  necessary  party;  that  the  personal  re-  ^^^  *>>  <*««^- 
presentatives  of  Hendricks  were  not  necessary  par- 
iies;  that  from  the  record  as  now  amended,  all  the 
proper  parties  apf>ear  to  have  been  regularly  hefi>re 
ihe  court;  that  the  decree,  though,  not  as  precise  io 

yet.  VII.  31 
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M^ni,  *c.    if  dUeription  of  the  lani  to  be  sold,  nor  as Jormrf 
^•-    ^     in  other  respects,  as  it  might  have  ^««?\  >^J /.  " 
!:!ll:i*'  substantialirgood  and  no  way  prejudicial  to  the 
*  rights  of  the  plaintiffs  in  error. 
Decree  affirmed  with  costs. 
Turner,  for  plaintiffs;  Breck  and  Caperkmy  for  de^ 
fendants. 


lo  i34^^«c««»»'  Myers  &c.  vs.  Buford  &c. 

«aie  74.  Error  to  the  Lincoln  Circuit ;  Bridges,  Judare. 

Momment.     Limilationy  sUUtUe  of.     Seven  years  Kmit. 
(Uien. 
April  23.  ^^^^  Nicholas,  delivered  the  opinion  of  the  court. 

This  ^as  an  action  of  ejectment,  brought 
by  the  plaintiffs  in  error,  wherein   Buford  was  ad- 
mitted to  defend  with  the  tenants  in  possession,  and 
on  the  trial,  a  verdict  and  judgment  were  rendered 
in  favor  of  the  defendants. 
p6rton  who        ^j^^j.  ^1^^  exhibition  of  a  patent  to  the  plaintiffs, 
hSwrJlnd  by  and  of  another  to  Buford,  of  later  date,  for  the  land 
executory       jn  contest,  testimony  was  given,  conducing  to  shew 
contract  and   .    .  Woodson,  one  of  the  defendants,  who  had  enter- 
ir^o,";  b^'  ed  under  Buford.  whiUt  hoWine  »^^J ^^'f^'^^^J^^ 
giTin«  him     ecutorv  contract  and  lease,  disclaimed  Buford  «  ""«> 
notice  that       -.jfieJl  him  of  his  intention  no  longer  to  hold  un- 
?o^W  an'v    derhim,and  that  he  had  or  would  purchase  from 
lo°„S  a'Xr  J;;  hold  under  the  plaintiffs:  that  he  accordingly 
bim,  «nd  th«t  ^^^^^   ^y  executory  contract,  agree  to  purchase  Irom 
he  hR«  oyr.  '  ^^, ,    ^jg^  ,(,ero,  has  ever  since  claimed  to  hold 

t^uirJ.'^r  3er  them,  hut  never  surrendered  to  Buford  the 
hold  under      possession  originally  acquired  under  him. 

thereby '«top  The  plaintiffs  moved  the  court  to  instruct  the 
tHe  watute  of .  j^,  gubstance,  that  the  statute  of  limitations 

lJrm'';i^rmngieaLd  to  run  ai^ainst  them,  fro.ii  the  time  i^^ood^n 
a^ainit  the  agreed  to  purchase  from  and  claimed  to  hold  under 
claim  nnder  ^^  j^„d  ^hat  he  was  estopped  to  deny  their  title. 
rt^llmptS  to"'  The  court  refused  to  instruct  the  jury  as  asked,  and 
ihieid  hiawelf  we  think  properly. 
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If  the  contest  had  been  exclusively  between  the  Mters,  &c. 
plaintiffs  and  Woodson,  the  instruction  might  have  uu^J^p   ^^^ 

been  given,  hut  as  again>t  Buford^  defending  a  posses- *  ..  .* 

sion  originally  acquired  under  him,  it  could  not.    It  from  the 
is  contended,  on  the  part  of  the  plaintiffs,  that  Wood-  JjfIl.^["**"J,i, 
ton's   purchase  from,  and  claiming  to  hold  under  ]ancjll«rd. 
them,  accompanied  with  a  disclaimer  of  Buford's  tL» 
tie,  destroyed  the  adversary  character  of  his  postteg- 
sion,  and  was  equivalent  to  an  actual  entry  by  them. 
This  effect  could  be  given  to  his  acts,  only  by  con- 
struing his   possession   as  their    possession,    which 
could  not  be  done  but  by  admitting  a  valid  attorn-* 
ment  from  him  to  them.     This  we  cannot  concede. 
The  case  falls  completely  within  the  statute,  avoid- 
ing the  attornments  from  tenants  to  strangers.  To  al- 
low the  validity  of  this  attornment  would  take  from 
the  statute  all  its  efficacy.     His  disclaiming  to  hold 
under  Buford's  title,  and  notice   of  his  intention  to 

Purchase  and  hold  under  plaintiffs,  did  not  authorize 
im  to  transfer  the  possession,  so  as  to  make  its  sub- 
sequent continuance  enure  to  the  benefit  of  plain- 
tiffs, and  prejudice  of  Buford's  title.  To  have  ena- 
bled him  to  do  so,  he  sfhould  have  first  surrendered 
to  Buford  the  possession  acquired  fro^m  him. 

The  court  y  at  the  ins«tance  of  th^  defendants,  in  Seven  yeaei 
substance,  instructed  the  jury,  that  continued  occw- ®c<5«P"®J  ^^ 
paney  by  the  defendants  for  seven  years,  would  bar  bar'**muit  * 
the  plaintiffs.      This  instruction   was  improperly,  have  been  acr 
and,  as  we  suppose,  inadvertently  worded,  so  as  not  ^^^^  ^"^ 
to  require  that  the  occupancy  should  have  been  ac-  ^^f  geitj^iej"" 
quired,   and  held  by  actual  aeUUment  on  the  land. 
See  Smith  vs.  Noweils,  2  Lilt.  160. 

There  is  a  similar  inaccuracy  in  the  instruction 
given,  to  brin^ir  the  case  within  the  firt^t  section  of 
the  act  of  1809.  The  jury  should  have  been  re- 
quired to  believe,  that  Bum  h  settled  on  the  land^ 
havingr  title  deducible  of  record  from  the  Common^ 
wealth,  instead  of  ^^claiming  title  by  matter  of  re- 
cord,'' &c.  as  the  instruction  is  worded. 

The  plaintiffs  moved  the  court  for  leave  to  dis- 
miss their  suit  as  to  Buford,  which  the  court  refus- 
ed to  permit.  This  also  is  assi^^ned  for  error.  We~ 
tliinkjiaford  was  elearly  entitled  to  be  made  a  de- 
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VS 

Boucher. 


WitxiAvsoN  fendant,  and  if  so,  we  cannot  perceive  with  what 
^  propriety  it  can  be  contended  th:it  the  court  should 
have  allowed  piaintifik  to  diitmiM  their  suit  as  to 
hitn* 

We  can  see  no  greater  force  in  the  objection^  thai 
the  judgment  for  costs  is  rendered  against  the  les- 
sors of  the  plaintiff. 

.The  objection  as  to  the  validity  of  Buford's  pat- 
ent, IS  completely  answered  by  the  case  of  Wood- 
son vs.  Bntord,  7  Monroe. 

For  the  errors^  alluded  to,  in  the  instructions  giv- 
en at  the  instance  of  the  defendants,  the  judgment 
must  be  reversed^  and  the  cause  remanded  for  fur- 
ther proceedings. 

Owahy^  for  plaintiffs;  CriUendeny  Hoggin  and  Mim* 
ro$y  for  defendants. 


TRATBRtC. 

daie  75. 
April  24. 


Af*<*ra  frn. 
irer««  to  the 
ctr-  lilt  o*  ar 
inquintion  oi 
forcible  eiw 
try,  it  is  too 
Ifttr  to  objVct 
to  anv  irregij- 
Uritj  to   ths 


Williamson  vs.  Boucher. 

Error  to  tbii  briickeii  Cir  uit;  Ropbr,  Judfcc 
Fm-cibU  entry.  Trat>eru.  Irregulariiy. 
Chief  Juatice  Robertson,  dvlire'-ea  the  Opinion  of  the  Coort. 
In  this  case,  the  circuit  court,  on  a 
traverse  to  an  inquisition  finding  the  traverser  guilty 
of  a  forcible  entry,  charged  in  a  warrant  against 
hiin,  quashed  the  warrant  and  set  aside  the  proceed- 
ings in  the  country,  on  the  motion  of  the  traverser, 
af(er  issue  had  been  made  up  on  the  truth  of  the  in- 
q  lisition.  The  only  reason  assigned  or  perceived  for 
auoh  a  judgment,  by  the  circuit  court,  is,  that  the 
time  for  holding  the  inquisition  was  left  blank  in 
the  warrant,  and  that  it  was  held  on  the  firs  of 
March,  although  the  warrant  directed  the  officer  to 
hold  it  some  time  in  February. 

As  the  party,  against  whom  the  warrant  had  lieen 
i<8'ied,  appeared  'l>efore  the  justice  and  traversed 
the  truth  of  tl  e  inquisition,  he  could  not  take 
ailvantage,  afterwards,  of  any  prior  irregularity : 
all  such^  irregularity  in  the  preparatory  proceed* 
ini^s  was  waived  by  the  traverse  to  the  circuit  court. 
It  wa0)  therefoie,  too  late  (after  the  traverse,  and 
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especially  after  an  issue  as  to  it^  truth  or  falsehood  Withfrs 
hi<i  ^)eeii  coiK  liided,)  to  object  o  iny  inegnlaritv  in  ^  ^^^^^^A  ,j 
the  warrant,  even  if  any  siuh  a^>|M)ared;  II.  Bibb,  ^ 


431;  III.  Monioe,  363;  IV.  Bibb,  dOf ;  I.  J.  J.  Mar-  w  rr^n  or 

Judgment  reversed,  and  cause  remanded  for  fur-  ceetiings." 
ther  proceedings. 

Mfrekead  and  Brown^  for  plaintiff;  CriiUnden,  for 
defendant. 


Withers  vs.  Curd  et  al. 

*.  ^.  «-  ,    ,  *       Motion. 

Error  tu  tht  Jenamine  Ci'-coit:  Ki-.LLGr,  Judge. 

Special  baiU     Petition  and  Summons.  ^ai^e  76. 

ChierJusticeR(»GRTBON  delivered  the  Opinion  of  the  Court  ^    .j  ^^ 

Withers,  having  ^ued  J.  B.  Curd  by  ^ 
petition  and  summons,  procured  from  a  justice  of 
the  |)eace,  u|M>n  affidavit,  an  order  requiring  special 
b«il;  Wil]is  Curd  and  others  entered  into  a  recog- 
niziuoe  as  special  bail;  and,  on  their  motion,  the 
c  tuit  court  quashed  heir  reco;f;nizance  because,  in 
the  opinion  of  that  court,  the  requisition  of  bail,  in 
such  a  case,  was  illegal. 

We  concur  with  the  circuit  court. 

Prior  to  the  abolition  of  the  ca  sa  in  1821,  spe- 
cial bail  was  required  by  law  in  certain  actions  of 
debt,  and  in  covenant  and  detinue,  and  mi^ht  have 
been  required  by  order  of  a  judge  upon  a  pro|ier  af- 
fidavit of  the  plant  iff,  in  otiier  actions  in  which  a 
capias  ad  respondendum,  issued  for  arresting  the  de- 
fendant. 

But  a  defendant,  in  a  petition  and  summons, 
could  not  have  been  held  to  bail  upon  affidavit  or 
otherwise,  by  any  requisition  of  a  common  law 
judge.  A^  the  summons  did  not  authorize  an  arrest, 
iiie  plaintiff,  by  electing  that  mode  of  action,  waiv- 
ed his  legal  right  to  require  special  bail. 

The  «cond  section  of  the  aC  of  1821    (Irt  Di^t   °"d  fn'S. 
503)  declares,  that  special  bad  shall  not  be  required,  the  lietendnnt 
in  any  c(ue,  without  a  prescribed  affidavit.     That  ^^*"^"*  ^" 
suiute  cannot  be  construed  as  extending  the  pre-exis-  Z^^J*I^}lVLj^^ 
tent  right  of  requiruig  bad,  or  as  giving  it  in  a  pe-  bail. 
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Wills  tt  a/,  tition  and  summons,  in  nv^hich  there  can  be  no  arrest, 
Sal*:!'  '  *"^  *"  which  no  Special  bail  could  have  been  requir- 
1 ed  according  to  any  law  in  force  prior  to  18S1.  The 

act  is  restrictive  and  negative  in  its  object  and  effect. 
Judgment  affirmed. 

>    H$tBiUy  for  plaintiff;  (hnky^  for  defendant. 


»*»^-  Mills  et  al.  vs.  Sale. 

Q^^^IY  Error  to  tlieJefierion  Circuit;  Pirtlk,  Judge. 

S^  against  heirs.     Declaration. 

April  94.  Ju'fge  Underwood  delivered  the  opinion  of  the  court, 

fa  suit  a-  The  only  question  in  this  case  Is,  did 

gainst  hcirt,  |he  circuit  court  err  in  sustaining  the  demurrer  to 
menXi  been  ^^^  declaration  ?  The  appellants  instituted  an  action 
obtained  a-  of  debt  against  Sale  and  others,  as  heirs  of  Charles 
gainst  the  ex-  Scoggin,  for  the  purpose  of  collecting  from  them 
mmistr^o*'*'  the  amount  of  a  judgment  which  the  declaration 
the  'decinra-  Avers  had  been  obtained  against  the  said  Charles  in 
tion  inu*»t  his  life  time.  After  setting  forth  the  judgment 
shew  that  against  Scoggin,  the  declaration  avers  that  it  v^as 
Kave*^been  ta.  ^'revived  against  l^arius  Hansbrough,  the  admin- 
ken  against  istrator,  and  yet  remains  unpaid  and  unsatisfied. 
the  execiiior  Nevertheless,  said  defendants,   or  either   of  them, 

traior,  a^*"  ^^®  **"*  ^®^^»  ^^  *">'  P*^**^  thereof,  to  the  said  plain- 
that  they      tiff  have  not  paid,  &c." 

ttjii  a  jtidg.        .I'he  proceedings,  on  the  part  of  the  appellants, 

meni  «>f  n-     were  evidently  intended  to  subject  the  heirs  to  the 

cord  ora  re- pjjyiif^gnt  of  the  debt  of  their  ancestor,  under  the 

proper  offi-     prbvi.-ions  of  the  act   of  1819,   (I  Dig.  652.)     It  is 

cer,'*  mai.i.>  our  ojiinion  that  the  averments  of  the  declaration 

festinga  wautare  not  sufficient  to  bring  the  case  of  the  appellants 

tL'^'dS^effJJ^'^  **'*^*""   the  operation  of  that  statute.     The  statute 

in^'tbe  hands  does   not  allow  the   institution  of  suit  against  the 

of  his  person-  hcirs,  after  judgment  has  been  obtained  against  the 

ni  '®'J®"^^'J^*J2  executor  or  administrator,  upon  the  contract  of  the 

fj^fhe  deb*t.*  '  «inc«ster,  unless  **it  shall  appear  by  a  judgment  of  re-, 

cord,  or  by  the  return  of  the  proper  officer,  that 

there  is  not  property  of  the  deceased  in  the  hands 

of  the  executor   or  administrator   to   satisfy    the 

judgment."     I  he  declaration  in  this  case  does  not 

aver  that  there  was  no  property  of  th0  deceased  jui^ 
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the  hands  of  Hansbrongh,  the  adminifitrator,  to  sat-         ^g. 
jsfy  the  judgment;  and  that  snrh  appeared  to  be  the  Bruges. 

fact  from  a  judgment  of  record,  or  bv  the  return  of ' 

the  proper  officer.  The  statement  that  the  judg- 
ment against  the  administrator  remained^  ^^unpaid 
and  unsatisjied^^^  is  not  sufficient.  That  may  be  true, 
and  yet  there  may  be  property  enough  in  the  hands 
of  the  administrator  with  which  to  pay  it.  No  ex- 
ecution may  have  been  taken  out  against  him  Be- 
fore the  heirs  can  be  rendered  liable,  the  declaration 
must  shew  that  proper  steps  have  been  taken  against 
the  executor  or  administrator,  and  that  they  have 
resulted  ^^in  a  judgment  of  record  or  a  return  of  the 
proper  officer,"  manifesting  a  want  of  pro|)erty  of 
the  deceawd  in  the  hands  of  his  personal  represen- 
tative to  satisfy  the  debt.  This  has  not  been  done. 
The  judgment  of  the  court  upon  the  demurrer,  is 
therefore  affirmed  with  costs. 
Dennyy  for  appellant. 


Crouch  vs.  Briles.  AssuMPsir, 

Error  to  the  Washinjcton  Circuft ;  Kkllict,  Judge,  ^^*^  ''®' 

Assumpsit  for  use  and  occupation. 

Judge  Urderwood  Helivfrert  Ihp  opinion  of  the  court. 

Crouch  sued  Briles  in  as^^umpsit.  The 
declaration  contains  four  counts.  Demurrers  to  eacji 
were  sustained  by  the  court.  The  questions  for  con- 
sideration relate  to  the  sufficiency  of  the  counts. 

The  first  count,  in  substance,  avers  that  the  plain- 
tiff, Crouch,  rented  to  the  defendant,  Briles,  a 
smith's  shop  in  Springfield,  and  put  the  defendant 
in  possession  thereof  as  the  plaintifi^s  tenantfrom 
year  to  year.  In  consideration  whereof,  the  defend- 
ant undertook  and  promised  to  pay  the  plaintiff  for 
the  use,  occupation  and  rent,  of  said  shop,  the  sum 
of  j^O  a  year  in  Commonwealth's  paper,  at  the  end 
of  the  year.  The  plaintiff  averred  a  continuation 
of  the  possession  in  the  defendant,  under  this  agree- 
ment, for  five  years,  during  which  time  he  used  and 
enjoyed  the  premises. 
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Crouch  The  second  count   aver?,  in  substance,  that  the 

Briles.         plaintiflT,  at  the  s])ecia]  request  of  the  defendant,  per- 

'. mitted    him   to   use,   occupy   and  enjoy,    another 

smithes  shop  in  Springfield;  and  put  hiin  in  pos^^s- 
«ion  thereof,  as  a  tenant  from  year  to  year.  In  con* 
sideration  whereof,  the  defendant  promisted  to  pay 
the  plaintiff  for  the  use  and  ficcupation  aforesaid,  at 
the  end  of  each  year,  so  much  money  as  he«  the 
plaintiff,  reasonably  deserved  to  have  therefor.  It 
18  then  averred,  that  the  defendant's  pos^sesston  con« 
tinned  five  years,  and  that  the  plaintiff  reasonably 
deserved  to  have,  for  the  use  and  occupation,  $S0 
yearly,  amounting  in  the  whole  to  $150,  of  which 
the  defendant  had  due  notice,  and  thereupon  prom* 
i8e<l  to  pay,  /Ice. 

The  third  count  states,  that  the  plaintiff,  at  the 
special  request  of  the  defendant,  on  the  11th  April, 
1825,  did  verbally  lease,  rent  and  demise,  to  the  de- 
fendant for  one  year  another  smith's  shop  in  Spring* 
field,  and  did  then  and  there  put  the  defendant  m 
possession  thereof.  In  consideration  whereof,  the 
ttefendant  then  and  there  promised  to  pay  the  plain- 
tiff therefor  $30  in  Commonwealth's  paper,  to  be 
discharged  in  blacksmith's  work  during  or  at  the 
end  of  the  term.       ^ 

The  fourth  count  states,  that  on  the  llth  April, 
1830,  the  defendant  having  before  that  time  entered 
and  enjoyed  the  shop»  as  stated  in  the  third  county 
and  also  having  held,  used  and  occupied  said  shop 
for  a  long  time:  towit,  from  the  llth  April,  1826,  to 
the  day  of  did,  in  consideration  of 

holding  over,  occupying  and  enjoying  said  shop, 
promise  to  pay  the  plaintiff  for  such  holding  over, 
&c.  so  much  money  as  the  same  was  worth,  when- 
ever thereafter  he  should  be  thereunto  requested. 
This  count  concludes  by  averring  that  the  holding 
over,  &:.  was  worth  $120,  of  which  tJie  defendant 
had  due  notice. 

The  non-performance  of  the  promises  contained 
in  the  several  counts,  is  sufficiently  and  in  apt  form 
aileeed.  The  plaintiff  is  entitled  to  recover,  if  the 
assumpsit,  as  set  out  in  any  of  his  counts,  shews  a 
ffood  cause  of  action.  The  judgment  should  at  least 
have  been  for  him  upon  the  demurrer  to  such  count' 
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It  is  rontenclpd  that  the  severni  roimts  are  bad,  be-  Crouch 
cause  the  promisefs  they  contain  are  parol  and  not  t<R,,,;8,' 

written,  and  therefore  come  within  the  operation  of 

the  statute  of  frauds.  This  ohJ4*ction  to  the  declar- 
ation  cannot  prpvail.  The  case  of  Kibby  vs.  Chit- 
wood's  admr's.  IV  Monroe,  91,  is  a  complete  answer 
to  it.  There  mav  be  written  evidence  in  support 
of  each  count,  signed  by  the  defendant,  and  yet 
such  writings  may  not  constitute  a  valid  foundation 
upon  which  to  sustain  an  action  of  covenant,  under 
the  operation  of  the  act  of  ^S\2,  raising:  unsealed 
writingrs  to  the  grade  of  sealed  instruments.  The 
question  whether  the  statute  of  frauds  applies,  can- 
not, therefore,  be  considered  upon  demurrer.  As, 
therefore,  each  coimt  sets  out  a  promise  founded  up- 
on sufficient  consideration,  we  are  of  opinion  that 
the  demurrers  should  have  been  overruled. 

It  is  possible  that  the  circuit  court  may  have  act-  wtn^rp  a  per- 
ed  upon  the  opinion,  that  assumpsit  for  the  use  and  >o'<  take*  p  >?. 
occupation  of  lands,  cannot  be  maintained  upon  the  «®««oii,  uset 
principles  of  the  common  law;  anrl  that  this  consid-  ra"nd,^*ir"en-' 
eration,  together  with  the  belief  that  the  statute  of  Antumlrr  ao- 
frauds   applied,  influenced  the  decisions  upon   the  '>thpr,  the 
several  demurrers.     Such  an  idea,  if  entertained,  is  r!?^'?**" 
certainly  erroneous.    Where  a  man  takes  possession,  a$$umpfU  to  • 
uses  and  occupies  land  as  tenant  under  another,  the  n^y  f'>r  the 
common  law  raises  an  assumpsit  to  pay  for  the  use  pn^*",  °^^^* 
and  occupation.     This  position  is  fully  sustained  by  The  fiction 
the  cases  of  Roberts  vs.  Tennel,  III.  Monroe  253,  and  f  r  use  nnd 
Eppe'sexVs.  vs.  Cole  and  ux.  Hen.  IV.  and  Mun.  161.  j'gTf  "'^^''^j^ 
In  the  last  case.  Judge  Tucker  reviews  the  English  ;^^  and"^^ 
adjudications  on  the  subject,  and  shews  satisfactori-  of  statutory, 
ly,  that  the  action  for  use  and  occupation  is  of  com-  ongin. 

on  law,  and  not  statutory,  origin. 

herefore,  the  judgnnent  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  instructions 
to  overrule  the  demurrer  to  each  count,  and  for  such  . 
other  proceedings  as  are  not  inconsistent  with  this 
opinion,  and  may  be  necessary  to  decide  the  cause 
on  its  merits.  The  defendant  must  be  allowed  to 
withdraw  his  demurrers,  and  plead  if  he  asks  leave 
iQ  do  so. 
Vol,.  VII.  S3 
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Weit  The  plaintiff  in  error  must  recover  his  costs  in 

^^      jjf;  j)^  McHenry^  for  plaintiff. 


CoTEKAwr.  West  VS.  Hart,  &c.  - 

Case  79.  Error  to  the  Mason  Circuit;  Roper,  Judges 

LeoiCy  covenant  in.     Covenant  to  keep  in  repair^ 
April  24.  Judge  Nichulah  delivered  the  oinnionof  the  court. 

This  cai«e  depends  upon  the  const ruc- 
C  na  t  "I  *'^"  *^  ^  ff'v*"?  ^^  ^he  following  covenant  in  a  lease: 
keejT^he  farm  *'To  keep  the  farm  and  buildings  in  good  re|>air,  and 
and  buildings  leave  them  in  the  same  good  order,  at  the  end  of 
in  good  re-      g^id  term  of  three  years." 

leave  ihem  in      It   IS  contended  in   l)ehalf  of  plaintiff  in  error, 
****(/""d'        ^^*^  ^^^®  covenant  bound  the  defendants  to  put  the 
at  the' end  of  f^^^  &nd  buildings  in  good  repair,  and  to  leave  them 
•aid  term  of    in  actual  good  repair  at  the  end  of  the  lease,  with- 
three  ve»irs^  om  reference  to  their  condition  at  the  date  of  the 
ibTt^lnt,     *«*^8«-     W«  '^^^^  ^^^  referred  to  the  cas^e  of  Bra- 
eith^toput    shear  Vs.  Chandler,  VI.  Mop.  150,   as  ruling  this  to 
or  iftHve  the    be  the  true  construction:     That  case  is  not  like  this. 
Seit^r'repair    '^^^'^^^  ^^^  covenant  was,  to  dtUver  the  farm,  at   the 
thiln  they        ^nd  of  the  lease,  in  good  tenantable  repair  in  every  respect^ 
were  at  date   and  it  was  properly  construed  into  a  stipulation  for 
nant**  *'*^*"    putting  the  farm  into  repair,  whatever  its  situation 
might  have  been  when  rented.     It  is  said   in  that 
case,  that,  a  covenant  simply  to  repair,  may  be  con- 
strued to  embrace  only  the  makinif  good  what  may 
be  damaged,  ad  interim,  but  that  the  stipulation  tp 
deliver  in  good  repair  in  every  respect^  left  no  room 
for  limiting  it  into  a  covenant  merely  to  repair,  ac- 
cording to  the  original  condition  of  the  farm      The 
word  keep,  seems  to  us,  to  have  direct  reference  to 
the   condition  of  fhe  premises  at  the  time  of  the 
lease,  and  that  the  then  state  of  repair  must  be  taken 
to   be,   what   the   parties  meant  by  good   repair. 
There  is  so  broad  and  palpable  a  disttnction,  bc'^ 
tween  a  promise,  to  pttf  into  repair,  and  one  to  keep 
in  repair,  that  it  is  almost   impossible  to  believe  the 
parties  meant  the  former,  when  they  u$^d  the  latter 
expression.     A  covenant  to  keq^  in  repair ^  is  certain- 
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ly  no  broader  than  a  covenant  to  repair^  and  if  the  Bbahsom 
latter  obliges  only  to  make  good  the  damage  ad  in*  p^^ofTe/  ol 
terimy  no  greater  stress  can  be  laid  on  the  promise  to  '- 

keep  in  repair. 

The  last  clause  ^^to  leotrs  m  (he  same  good  order ^^^ 
gives  no  aid  to  the  construction,  one  way  or  the 
other.  Its  obvious  meaning  is,  that  the  premises 
were  to  be  left  as  they  had  to  be  kept. 

The  court  below  gave  the  same  construction  to 
the  covenant  that  we  have  done.  Wherefore,  judg- 
ment affirmed  with  costs. 

Tripktt  and  liord^  for  plaintiff;  Mar$hiad  and 
DrowUy  for  defendants.  ■ 


Bransom  vs.  Bacon  et  gl.  trespam- 

Error  to  the  Franklin  Circiiit;  Todd,  Jadge.  C9>m^  80. 

Distress.     Exeeution  laws. 
JuOge  Nicholas  d  livercd  the  opinion  of  the  conrL  April  24. 

In  an  action  of  trespass  de  bonis  aspor^ 
tatis^  brought  by  the  plaintiff  acrainst  the  defigndant^ 
in  error,  it  was  proved  that  M^Quiddy,  as  constable, 
by  direction  of  Bacon,  nnder  a  distress  warrant  in 
favor  of  Bacon,  against  Bransom,  seized  and  carried 
away,  among  other  things,  all  Bransom's  beds  and 
bedding,  and  the  wearing  apparel  of  his  wife  and 
children,  which  were  of  the  household  and  domes- 
tic manufacture  of  the  wife. 

The  court,  at  the  instance  of  the  defendants,  in- 
slrucled  the  jury,  that  all  the  statutes,  prior  to  the 
acts  of  1828,  exempting  certain  property  from  sale 
uniler  execution  or  distress  warrant,  had  been  re- 
pealed by  that  act,  so  far  as  related  to  distress  for . 
rent,  and  that  no  property  was  exempted  by  that 
act  from  seizure  and  sale  by  distress  tor  rent,  and 
therefore  all  the  property  mentioned  was  subject  to 
the  warrant,  and  the  defendants  were  justifiable  in 
taking  it. 

After  an  attentive  examination  of  the  act  referred 
to,  we  have  found  nothing  whatever  to  authorize 
the  iDterprtiation  given  to  it  by  the  circuit  court. 
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Price  etml. 

Mb«iedtttt. 


Statutes  of 
It)l>an'130, 
which  ex- 
empt certain 
property  ^rom 
U«tress,  have 
lot  been  re< 
penlf^d  by  the 
•Xf'Ciifi  >n 
law  or  18^8. 


It  \%  true,  that,  it  is  entitled  -^an  act,  to  reduce  inta 
one  the  execution  la  wis  of  the  slate;''  tliat,  a  |>i*oviso 
in  its  13th  section  enutneraies  certain  articles  oi  ^yro* 
perty  that  shall  ite  exempt  from  execution;  that  it 
repeals  all  acts  coming;  within  its  purview;  but, 
these  features,  cannot  be  considered  as  producing 
the  effect  imputed  to  the  act.  It  no  where  pres- 
cribes the  mode  of  proceedins:  under  distress  for 
rent,  and  it  could  with  equal,  if  not  greater  propri- 
ety, be  construed  to  repeul  all  laws,  authorising  the 
collection  of  rent  by  distress.  There  is  in  truth  no 
just  ground  for  either  construction.  In  most  if  not 
all  our  legislation,  the  rules  of  proceeding  under 
execution,  and  under  distre.«s  warrants  have  been 
kept  separate  and  distim-t,  and  the  two  subjects  Je* 
crislated  upon  apart  from  each  other.  1  he  acts  of 
1815,  and  1820,  I.  Digest  498,  so  far  as  they  exempt 
certain  pfoi^rty  froia  distress,  are  still  in  force,  and 
no  way  repealed  by  either  the  letter' or  spirit  of  the 
general  execution  act  of  18:;^8. 

For  the  error  committed  by  the  court  in  the  in- 
struction sivcn  to  the  jury,  the  judgment  is  revers- 
ed, and  cause  remanded  for  further  [iroceedings,  cod- 
sistent  with  this  opinion. 

Plaintiff  in  error  to  recover  costs. 

Monroe  and  Sanders^  for  plaintiff;  Richardson^  for 
defendants. 


Chancery. 
Case  61. 

April  ^. 
Vide  case. 


Price  ct  al.  vs.  Meredith. 

Error  to  the  VVurrcn  Cir<:ui(;  i^aosfiAX,  Judge. 

Usury, 

Chief  Justice  Robertson  tU'livcrel  the  O'  inion  of  the  court. 

Johnson,  as  assignee  of  Price,  having 
obtained  a  judament  against  >ieredith,  on  a  note  for 
|700  ill  Commonwealth  paper,  Meredith  and  his 
replevin  sureties  injoined  the  judgment  for  alleged 
itsurions  exactions,  prior  to  the  date  of  the  note, 
which  was  a  continuation  of  a  series  of  notes  of 
different  amonnts,  whit  h,  during  that  and  the  pre- 
ceeding  year,  had  been  given  by  Meredith  to  Price. 
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On  the  final  hearing,  the  ciriruit  court  pftrpetnate^.l  Prtcc  et  ai- 
the  iijuiiction  to   the  entire  jnilg:ne  it;  ami  tiie  ap-  yi^^H^]   .^, 

pellaiits  now  coin  plain,  th  it  the  circnit  court  erred  ^.1..^ ....^ 

jn  not  dissolving  the  injunction  for  Koineparl  of  the 
judgment. 

The  case  was  loosely  prepared,  and  it  is  impos- 
sible to  ascertain  with  satisfactory  certainty,  from 
the  bills,  answers,  and  proofs,  wnat  would  he  the 
precise  state  of  case  between  the  parties,  if  it  could 
be  adjusted,  by  any  certain  data,  according  to  the 
principles  of  e(|uity.  Enough,  however,  is  disclos- 
ed to  prove  that  outrageous  exactions  of  interest 
have  been  made  by  Price  of  Meredith,  amounting, 
sometimes,  to  as  much  as  five  |)er  cent,  a  month. 

The  answers  oi  Pri(«,  (especially  the  first)  are 
replete  with  evasions  and  ansrepresentations.  But 
the  exact  amounts  and  dates  of  all  the  various  loans 
do  not  ap)>ear.  And  putting  upon  all  the  facts  a 
construction  the  most  unfavorable  to  Price,  this 
court  cannot,  without  venturing  upon  the  vaguest 
kind  of  guessinsr,  conclude  with  tlie  circuit  court, 
that  Meredith  owes  nothing.  ] 

After  scrutinizing  all  the  facts,  and  analysing  every 
circuin^tance  that  can  operate  kgitimately,  or  furnish 
any  rational  clue,  we  are  of  opinion  tiiat  about  $1 10 

iin  Commonwealth  jraper)  at  leat^t,  were  i\uc  to 
Vice,  at  the  date  of  the  note  sued  on.  We  aie  not 
authorized  to  determine,  jvdicialhjy  that  he  was  en- 
titled to  less  or  to  noticing,  and  we  are  willing  to  s^iy 
that,  according  to  such  an  interpretation  of  the  facts 
as  hU  awn  conduct  vill  justify y  he  was  not  entitled  to 
more.  As  the  facts  are  minute  and  volnmiyous,  we 
will  not  unnecessarily  swell  this  opinion  by  advert- 
ing to  them. 

The  assignment  to  Johnson  was  evidently  merely 
colorable. 

The  contract  was  for  Commonwealth  notes,  and 
the  executFon  was  endorsed  for  such  notes.  There-  * 
fore  the  circuit  court  ought,  in  our  opinion,  to  have 
dissolved  the  injunction  for  $110,  and  the  legal  in- 
tere!»t  thereon,  for  which  the  judgment  was  ren- 
dered. 
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Vali.an- 

DI^OHAM 

Duval  kr. 


Wherefore,  the  decree  is  reversed  and  the  cause 
remanded,  with  instructions  to  render  a  decree  con- 
formable to  this  opinion. 

The  appellants  must  have  their  costs  in  this  court, 
but  shouid  pay  costs  in  the  circuit  court. 

Jas.  and  Chs.  Moreliead,  for  appellants;  Ewing^  for 
appellees. 


Assumpsit. 
April  25. 


To  o  joint 
'  dccliiration 
ngainat  part- 
ners, n  plea 
b\  iMe^  'hat 
theyi\u\  not 
assume  with- 
in five  \c]irs 
pT'u»  to  the 
insii  iiticin  of 
the  Fiiit,  is  a 
good  pica* 


Vallandingham  vs.  Duval,  &c. 

Error  lo  tlie  MuhJir-nburg  Circuit;  M'Lbah,  Judge. 
Pleas.  Partners,  •Assumpsit, 
Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 
The  only  question  presented  in  this 
case  is^  wliether,  in  an  action  of  assumpsit  against 
partners,  a  plea  by  one  of  them,  averring  that  ihey^ 
did  not  assume  within  five  years  prior  to  the  instr- 
tution  of  the  suit  is  a  good  defence? 

Each  defendant,  in  such  a  suit  as  well  as  in  any^ 
other,  against  a  plurality  of  persons,  has  a  right  to 
sever  in  pleading  and  may,  of  course,  plead  any 
matter  which  may  bar  or  abate  the  action  as  to  him* 
self;  and,  as  no  one  partner  is  under  any  legal  obli- 
gation to  pay,  or  contribute  to  the  payment  of  a 
partnership  debt  barred  by  time,  the  statute  of  lim- 
itations must  be  an  available  defence  for  each  or  for 
all  of  them. 

When  one  partner  pleads  the  statute  of  limitations 
in  bar  of  a  joint  suit  against  all  the  partners,  he 
should  aver  that  the  partners  did  not  assume  within 
five  years;  as  the  plea  does  not  deny  the  partner- 
ship, nor  the  joint  assumpsit  as  charged  in  the  decla- 
ration, it  would  not  be  good  if  it  averred  only  that 
the  party  filing  it  had  not  assumed  within  five  years, 
because  an  assumpsit,  within  that  time,  by  any  one 
of  the  copartners,  might  be  the  assumpsit  of  all,  and 
might  be  obligatory  on  all  of  them;  and  a  plea  that 
one  of  them  had  not  assumed  within  five  years, 
would  not  be  responsive  to  the  declaration.  There- 
fore, as  one  of  the  plaintiffs  in  error  (sued  as  part- 
ners) pleaded  that  tk^  had  not  assumed  within  five 
years  next  preceding  the  impetration  of  the  writ, 
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\ht  circuit  court  erred  in  sustaining  a  demurrer  to  Hopkinb 
h^M^Iea.  Smith";**/- 

It  would  be  premature  now  to  decide  whether,  if — 

the  plea  be  sustained,  the  whole  action  would  be  de- 
feated, or  whether  it  would  be  barred  only  as  to  the 
partner  pleading  the  statute.  That  question  does 
not  arise  on  the  demurrer  to  the  plea,  l)ecause  the 
plea  is  a  legal  defence  to  the  action  by  the  partner 
who  filed  It,  whether  it  may  exonerate  himself  only, 
or  may  bar  the  whole  action. 

Judgment  reversed,  and  cause  remanded  with  in- 
structions to  overrule  the  demurrer. 

JWHenry^  (or  plaintiff:^. 


Hopkins  vs.  Smith  et  at  trov«r. 

Error  to  the  Munt^omerj  Circyit;  RoBBIIli^,  Judge.  Case  83. 

Eoidtnct,     Witness,     Levy.     Plaintiff  in  txtcrUion. 
Chief  Justice  Robbrtsor  delivered  the  opmioD  of  the  court.      April  25» 

This  was  an  action  of  trover,  brought 
by  the  defendants  in  error,  against  the  plaintiff,  for 
some  cattle  soUl  by  a  constaldc  under  execution,  in 
favor  of  the  plaintiff  against  one  Garret,  for  whose 
wife  the  defendants,  as  her  trustees,  claimed  the 
cattle. 

The  jury  found  a  verdict  for  $15  in  damages,  and 
the  court  refused  to  award  a  new  trial. 

Whether  there  was  sufficient  proof  to  show   that  i^  trover  br 
the  plaintiff  in  the  action   had  a  legal  right  to  the  trustee  of 
cattle,  we  shall  not  now   consider.     For  if  there  wife,  for  con- 
was,  Garret,  the  husband  of  the  ctsiui  que  trwt^  was  trust**"© ^rt 
not  a  competent  witness  for  the  trustees,  and  there-  of  wi'fel'the^ 
fore  the  circuit  court,  in  that  view  of  the  case,  erred  huvband  is 
in  deciding  that  he  was  competent,  ami  if  there  was  "®*  ^  pompc^ 
not  sufficient  proof  of  the  title  of  the  trustees  to  the  fortrTstceJ! 
cattle  sued  for  by  them,  the  verdict  could  not  he 
sustained;  and,  in  either  event,  the  judgment  would 
be  erroneous;  and  whatever  may  be  the  effect  of  the 
proof,  as  to  the  title  of  the  trustees,  we  are  of  opin- 
ion that  there  was  not  sufficient  proof  of  a  conver- 
sion by  the  plaintiff  in  error.     As  creditor  in  the 
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Davis     -       execution,  he  was  not  liable  for  conversion  by  the 
T      ATscfol^^"**^'*^®'  unless  he  liail,  in  some  way*   been  ini^truo 

" mental  in  ttie   sale  of  the   cattle.     The  only  fact, 

p  anil  ff  in      tending  in  any  degree  to  show  any  such  agency,  is 

^^onlable  far  ^^'*^'  when  he  delivered  the  execution  to  the  consta- 

\\\9zvi\  levy      ^1^1  the  plaintiff  said,   ''levy  it  on   Garrel^s  cattle,'^^ 

of  officer,  un-  There  is  no  proof  tliat  he  directed  the  levy  to  be 

les"  he  direct- ,Qj|(jg  Qn  the  cattle  which  were  levied  on   by  the 

Htriimont*al"rn  constable,  or  that  he  advised  or  sanctioned  the  levy 

the  levy.        as  made,  or  intended  to  direct  a  levy  on  any. other 

cattle  tlian  such  as  i>elonged  to  garret:  there  is  not 

even  any  proof  that  Garret  was  in  the  possession  of 

the  cattle  levied  on,  at  the  time  the  instruction   was 

given  by  the  plaintiff,  or  that  he  had  no  other  cattle. 

Wherefore,    the  judgment    is   reversed,  and   the 

cause  remanded  for  a  new  trial,   which  the  circuit 

court  erred   in   refusing  to  award,  on  the  motion  of 

the  plaintiff  in  error. 

Jos.  Trimbky  for  plaintiff. 


©ovENANT.  Davis  VS.  Tibbats  et  ah 

Case  84.  Error  to  the  Fayette  circuit ;  HiCKsy,  Judge. 

Indemnity^  bond  of.     Sheriff. 

April  26.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

This  is  an  action  of  covenant  institut- 
ed by  James  E.  Davis,  against  Thomas  I  ibbats  and 
Charles  Humphreys,  on  the  following  covenant. 

^'Know  all  men  by  these  presents,  that  we,  Thomas 
Tibbats  and  Charles  Humphreys,  are  held  and  firm- 
ly bound  unto  Robert  Russel,  sheriff  of  Fayette 
county,  and  James  £.  Davis,  D.  S.  for  R.  Russel  S. 
F.  C.  in  the  just  and  full  sum  of  $500,^'  &c.  &c. 
(dated  7th  June  1819.) 

''The  condition  of  the  above  obligation  is  such, 
that  whereas  T.  Tibbats  recovered  judi^ment  in  the 
Fnvette  circuit  court,  against  Chs.  Edwards  for 
$131  S2l  &c.  &c.  and  whereas  the  said  Tilibats  issued 
an  execution  on  said  judgment,  which  execution  was 
duly  received  by  James  E.  Davis,  D.  S.  for  said 
Russel,   and  levied  on  the  household  and  Kitchen 
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larnifiire  of  said  Edwards,  and  mid  Davis,  D.  S.  ^^^* 
ndrertined  the  same  for  sale  on   the  ^th  of  June,  TiBBArse^ii/ 
1819,  now  if  the  said  T.  Tibbats  and  Charles  Hum 

Shreys  shall  well  and  truly  indemnify  and  save 
armless  the  said  R.  Russel,  S.  F.  C.  and  the  said 
James  E.  Davis,  D.  S.  from  all  suits,  damages,  and 
costs  to  be  recovered  and  sustained  in  consequence 
of  ^aid  levy  and  sale,  and  pay  the  same  as  soon  as 
ihey  shall  he  recovered  against  said  Russel  or  Davis, 
as  sheriff  or.  otherwise,  then  the  above  obligation  to 
be  void,  else  to  remain  in  full  force  and  virtue." 
VHOMi^S  TIBBATS,  Seal. 
CH.  HUMPHREYS,     Seal. 

The  declaration  avers  that  Davis,  in  consequence 
of  the  forefiroinir  covenant  for  his  indemnity,  sold 
the  property  therein  referred  to,  and  that,  after- 
wards. Combs  and  Shrieve,  (strani^rs  to  the  execu- 
tion) who  claimed  the  property  as  belonging:  to 
them,  and  not  to  Edwards,  sued  him  ( Davis)  in  tro- 
ver and  conversion,  and  recovered  a  judgment  for 
$406  ^damages  and  $37  2  cts  costs. 

The  circuit  court  sustained  a  demurrer  to  the  de- 
claration. 

We  cannot  perceive  any  sufficient  reason  for  sus- 
taining the  demnrrer,  unless  the  covenant  be  deemed 
illegal,  or  unless  it  was  necessarv  that  Russel  should 
have  united  as  co-plaintiff  in  tfie  action.  But  nei- 
ther of  these  positions  can  be  maintained. 

Ist.  There  is  nothing  in  the  condition  or  conside- 
ration of  the  covenant  incompatible  with  public  po- 
licy, or  good  morals,  or  any  statutory  provision,  or 
any  principle  of  the  common  law.  If  the  property 
on  which  the  executioo  had  been  levied  was  not  sub- 
ject to  sale,  the  officer  was  not  bound  to  sell  it;  and 
had  a  moral  as  well  as  legal  right  to  require  from 
the  creditor  an  indemnity.  It  is  true  that  the  sale 
of  the  property  by  the  officer,  was  an  unlawful  act; 
and  it  is  also  true,  as  a  general  proposition,  that  if 
either  the  undertaking  of  a  party,  or  the  considera- 
tion therefor,  be  unlawful,  the  contract  is  void  ac- 
cording to  the  principles  of  the  common  law.  But  A  bond  of 
a  promise  to  indemnify  a  sheriff  for  taking  property  ^^^iTto/ 
under  a  fieri  fSM^ias,  not  subject  to  the  writ,  has  been  shcriflT  for 

Voh.  VIL  34 
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SopusKY        excepted  from  theo|)eration  of  the  general  rule,  and 
McGeb.         "'^-^  therefore  be  valul;  Cro.  Ja.  652.     Thitiexcep* 

'. tion  i$  the  more  reasonable  when  the  sheriff  acted 

takiijg  |.ro-     in  good  faith  without  a  knowledge  of  the  fact  that 
Tfi' fao"**^'  the  property  was  not  liable. 

which  was  According  to  the  established   construction  of  a 

the  writ*  ma''  »***"*?  ®^  ♦•»"»  ^tate,  it  is  the  duty  of  a  sheriff,  if  in- 
be  valid. "^  ^  demnified,  to  sell  property,  even  after  a  jury  empan- 
nelled  to  try  the  right,  shall  have  decided  that  it  is 
not  subject  to  sale  under  the  fieri  facias  which  he 
had  levied  upon  it.  Then  wl»y  may  he  not  take  a 
bond  of  indemnity  for  selling  property  which  had 
never  been  ascertained  not  to  be  liable,  but  which  in 
fact,  was  not  liable?  Justice  and  sound  policy  re- 
quire that  such  bonds,  when  in  other  respects  fair 
and  legal,  should  be  valid;  and  hence  they  have  been 
declared  to  be  so. 

Sd.  Although  there-are  two  covenantees  the  cove- 
nant to  each  is  several,  and  Davis  alone  has  a  right 
to  complain  of  the  breach  charged  in  the  declara- 
tion. Russel  has  sustained  no  loss  or  damage  what- 
ever, and  would  have  no  right  to  sue  on  the  cove- 
nant. 

Wherefore,  as  the  declaration  contains  averments 
sufficient  to  maintain  the  action,  the  circuit  court 
erred  in  sustaining  the  demurrer  to  it. 

Judgment  reversed  and  cause  remanded  with  in- 
structions to  overrule  the  demurrer. 

Brovon  and  Morehead^  for  plaintiff;  Chinn  and 
Hoggin^  for  defendants. 


TRMFA88.  Sodusky  vs.  McGee. 

Case  85-  Error  to  the  Jetsamiiie  Circuit;  Ksllet,  Judge. 

Evidence.     Confession. 
April  96.  Chief  Justice  RnBERTson  delivered  the  opinion  of  the  Court. 

John  McGke  sued  John  Johnson,  James 

I  Tjmsm         Sodusky,  and  several  others,  for  an  assault  and  bat- 

''— -S         tery.     On  the  trial,  as  there  was  no  proof  that  ail 

the  persons  jointly  sued  had  actually  assaulted  or 

beaten  the  defendant  in  error,  the  court  permitted 
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McGee  to  prove  by  one  Singleton,  that  he  (the  wit-  SoDu«r 
nessj  ''«fter  the  light,  heard  James  Sodusky  and  j^^jQ^*^' 
John  Johnson  taliiing — Sodusky  said  he  came  there       . 

to  ivhip  the  d d  rascai-^and  Johnson  said  it  wm 

a  plot  to  do  80^ 

The  plaintiff  in  error  then  moved  the  following 
instruction — ^uhat  the  confession  or  statement  of 
one  of  the  delendantift,  Johnson,  is  not  evidence 
against  any  of  his  co-detendaiits — ^to  prove  a  congfi^ 
racy  between  thetn^' — But  the  motion  was  overruled, 
and  we  think,  improperly. 

If  a  combination  had  been  proved,  an  acknow* 
ledgment,  by  any  one  of  the  confederates,  of  any 
fact  concerning  the  trespass,  would  have  been  ad- 
missible evidence  against  all  of  his  associates.     But 
a  declaration  or  confession  by  one,  is  not  competent^ 
to  prove  that  others  had  been  combined  with  him. 
The  admission  of  such  testimony,  for  such  a.  pur- 
pose, would  be  inconsistent  with  the  first  principles 
of  pr6of  in   courts  of  justice.     The  conliession  of  T**®  ^onfes- 
one  defendant  cannot  prove  that  a  co-defendant  had  d«roDdant^iD 
aided  or  abetted  him  in  the  perpetration  of  an  im-  an  action 'of 
puted  wrong.     Johnson  did  not  even  state  who  had  made  asaauH  nnd 

The  declaration  made  by  Johnson,  was  legitimate  5**"**  *  ^^^ 
evidence  against  himself  and  James  Sodusky  with  <^efendunt. 
whom  he  was  conversing,  and  who  did  not  deny 
the  '^p(ot;"  and  therefore,  if  the  instruction,  as  pro- 
posed, could  t>e  construed  to  import  only  that  John- 
son's statement  was  not  legal  evidence  against  any 
one  of  tiie  defendants,  there  would  have  been  no  er- 
ror m  refusing  to  give  it. 

But  it  means  more:  1  he  expressions — ('4s  not  ev- 
idence against  any  of  his  co-defendants  to  prove  a 
confederacy  between  t/iem")  mu>t  be  understood  to 
mean  that  Jonnson  s  statement  was  not  admissible  to 
prove  a  conlederacy  by  l/ie  defendants^  that  is,  all  the 
defendants  in  tue  action.  And,  consequently,  the 
circuit  ctHurt  erred  in  not  givitig  the  instruction. 
(See  Metcaife  vs.  Conner,  SeL  ca.  49*7-8.) 

All  the  otiier  points  embraced  in  the  assignment 
of  errors,  have  been  hitherto  virtually  settled  be- 
tween the  present  plaintiffs  in  error,  and  other  par- 
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Williams 

Hudson,  xt 
ux. 


ties,  and  will  not,  therefore,  be  now  again  noticecf. 
The  error  which  has  been  noticed  is  the  only  one 
perceived  in  this  record,  and  was  not  {>re8ented  in 
*  any  one  of  the  former  cases  to  which  allusion  has 
been  made. 

Wherefore,  for  the  error  of  the  circait  court  in- 
refusing  to  give  the  instruction  proposed  as  to  John- 
son's statement,  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Chinn  and  Sanding  for  plaintiff;  Hmritt,  for  de- 
fendant. 


TacspA&a. 
Case  88. 

April  36. 


Tb  trespass  by 
hiisbatid   and 
wife,    declar- 
ation con- 
tains two 
C9unts,  one 
for  an  assuuU 
and   battery 
of  the  wife, 
ai  d  one  de 
bonis  aspor- 
tatis  '*ihc 
property  of 
the  plHiii- 
tifr»,"  and 
verdict  for 
plain tilTs,  ob- 


Williams  vs.  Hudson  et  ux. 

Error  to  the  Green  Ciicuit;  Mo^Rl)E,  Judge. 
Misjoinder.     Husband  andmfe. 
Judge  NicHOi^As  iielivere<l  the  opinion  of  the  Court. 

This  was  an  action  of  trespass  brought- 
by  Hudson  and  wife,  in  which,  after  a  trial  on  the 
general  issue,  they  obtained  a  verdict  and  judgment. 

The  assignment  of  errors  questions  the  sufficiea- 
cy  of  the  declaration.  The  first  and  second  counts 
are  for  an  assault  and  battery  of  tlie  wife  The 
third  is,  that  the  defendant  did,  with  feet,  hands, 
clubs,  &.C.  and  with  force,  seize,  take  and  carry 
away  from  out  of  the  possession  of  plaintiff,  money, 
one  tbou^and  dollars,  the  proiierty  of  the  plaintiff, 
which  he  still  keeps,  &c. 

The  objection  is,  that  there  is  a  mi^oindcr  of 
causes  of  action;  that  the  declaration  contains  a 
cause  of  action  in  favor  of  the  husband  alone,  to- 
gether with  one  in  iavor  of  the  husband  and  wife. 
The  declaration  is  undoubtedly  defective,  if  it  be 
liable  to  this  objection. 

It  is  contended,  that  the  wife's  possession,  is  the 
husband's  possession.  That  the  wife  cannot  have  a 
joint  pro|)erty  with  her  husband  in  money,  which 
is  in  the  possession  of  either.  That  the  third  count 
contains  no  charge  of  an  assault,  on  the  wile,  or  any 
allegation  that  would  admit  proof  of  an  assault. 
That  it  is  merely  a  count  for  taking  and  carrying 
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fliway  money,  the  whole  or  a  part  of  wliich  must  be  William* 
considered  as  belonging  exclusively  to  the  husband.  q^^J^n  et 

On  the  other  hand,  it  is  insisted,  that  the  wife         ^^- 

could  have  no  constructive  po»i>ession  of  money  be«  jeoted  that 
longing  to  the  husband,  and  therefore  it  must  be  tbera  wa^  a 
held,  that  the  money  was  in  her  actual  possession,  misjoinder 
within  her  corporal  touch;  and  an  assault  on  her  actioh'thutw 
person  necessarily  inferred  to  have  happened  in  the  o>.e  in 'favour 
seizmg,  ta'king  and  carrying  it  away,  and  that  after  «»f  ^*je  ^^^ 
verdict,  we  should  infer  that  damages  was  given  for  ^*[?f  ^^  ^^^ 
the  assault  alone.  in  fa\or  of 

The  basis  of  both  these  arguments,  it  will  be  per-  alone,  "d^ 
ceived,  is,  that  it  must  be  taken,  that  the  money  was  cided  ihat, 
exclusively  the  property  of  the  husband.     Our  re-  ^'  *J®  ^T'c 
flections  have  led  us  to  a  different  conclusion;  and  aa^ht^'beforc 
we  shall  not,  therefore,  stop  to  inquire  into  the  rela-  coverture, 
tive  merit  of  the  two  arguments,  based,  as  we  con-  ^^y^  ^^^  *^ 
ceivethem  both  to  be,  upon  an  erroneous  assump-'^^j^^'g^^^g^^^^ 
tion  of  fact.  keu,  th<>  court 

The  money  was  not  necessarily  the  exclusive  pro-  JJ^*^*  [^^  ^"J' 
perty  of  the  husband.     I'he  wife  might  have  had  dicti  prof>uino 
a  joiht  property  with  him  in  it,  and  a  joint  right  of  tUatihe  tak- 
action  for  the  taking  and  carrying  it  away.     They  ^^fj^^^^^l 
could  have  had  a  joint  property  in  it  before  cover-  ture,   and 
ture;  and  in  the  absence  of  allegation  to  the  contra-  therefore  the 
ry,  we  feel  bound,  in  support  of  the  verdict,  to  pre-  ^.'*""®  ^^^t^^ 
sume  that  the  taking  and  carrying  away  occurred  '     -^  '    * 
before  coverture,  which  would  give  a  clear  joint 
right  of  action  after  the  marriage.     In  this  opinion, 
we  feel  strongly  fortiiied,  by  an  authority  we  have 
met  with,  in  a  note  to  Evans' edition  of  balkeld,  pa. 
114,  which  is  this.     In  replevin  by  baron  and  feme 
for  taking  their  goods,  after  avowry  for  rent,  non 
denUsU  pleaded  in  bar  to  the  avowry  and  verdict  for 
plaintiffs;  it  was  excepted  in  arrest  of  judgment  that 
they    could  not  join.     Lord  Hardwicke  said,  the 
exception  stands  on  this  foundation,  that  husband 
and  wife  cannot  have  a  joint  projierty  in  chattels, 
and  in  general  that  is  true>  because  marriage  is  a  gift 
of  all  the  chattels  to  the  husband;  but  in  this  case 
it  does  not  appear  that  the  taking  was  during  the 
coverture,  nor  can  we  presume  it  was.     The  plain- 
tiffs, for  ought  that  appears,  might  be  jointly  po$- 
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•NcsBiT  sessed  of  these  goods  before  marriage,  and  if  that 

GreJory       ^'^^  ^^^  ^^^'  *"^  ^''^y   were  taken  before  marriage, 

! Ihey  might,  after  coverture,  join  in  the  replevin, 

and  declare  for  taking  the  goods  of  husband  and 
wife;  and  if  there  can  be  such  case,  we  must  take  it 
to  be  so  here,  because  the  avowry  allows  a  pro|>erty 
in  them  both. 

Judgment  affirmed  with  damages  and  costs. 

Monroe  and  Brents^  for   (ilaintifT;   M9rthead  and 
BrowHy  for  defendants. 


^j^cruiLf^r'  Nesbit  vs,  Gregory. 

Case  87.  Error  to  iho  Bourbon  Circuit;  French,  Judge. 

Deed  made  by  a  eommisnomr,     l^atutory  deeds. 
April  27.  Chief  Justice  Robertson,  rielivered  the  opinion  of  the  C«<urt. 

This  is  an  action  of  ejectment  in  which 
it  will  be  necessary  to  consider  only  two  questions. 
1st.  Did  the  circuit  court  err  in  permitting  the  les- 
sor of  the  plaintiff  to  read  on  the  trial  a  deed  made 
to  him,  in  the  names  of  the  guarrantee^s  heii^,  by  a 
commissioner,  under  a  decree  rendered  in  a  suit  in 
chancery   against   the   said   heirs  as  non-residents? 
2nd.  Was  there  error  in  the  refusal  of  the  court  to 
instruct  the  jury  to  disregard  a  paper  marked  A,  re- 
ferred to  in  a  deposition  read  by  the  defendant  in 
the  action,  plaintiff  here,  and  which  he  moved  the 
court  to  exclude,  or  to  instruct  the  jury  to  disregard, 
because  it  was,  in  his  opinion,  irreievaut  and  was 
introduced  by  the  lessor  on  cross  examination  of  the 
witness? 
Deed  made         1.  The  deed  Was  objected  to  as  inoperative  and 
bj  a  comuiif.  ^I^erefore  irrelevant  for  two  reasons — ls(.  because 
▼e^Tng^he'ti-*^^  decree  under  which  it  was  made  has  not  allow- 
tleof.on-rps-ed  the  heirs  time  to  make  it  in  their  own  proper 
ident  h»irs  to  persons — 2nd,  because  the  deed  was  not  executed  by 
void  "altho'  ^^®  commissioner,  in  his  own  name,  but  the  names  of 
the  decree      the  heirs,  instead  of  his  own  name,  had  been  sub- 
under  which  scribed  to  it  by  him.  The  first  objection  to  the  deed 
d^icTnot  mHow  ^^"l^'  ^c  formidable  in  a  direct  proceeding  for  re- 
the  heirs  time  versing  the  decree.     But  it  cannot  prevail  when 
to  make  the  made,  as  in  this  case,  incidentally  or  collaterally 
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It  may  fhew  that  the  decree  was  erroneous,  but  it  Nesbit 
does  not  prove  that  the  decree  was  void.     If  the  par-  Gregorf. 

tics  were  properly  before  the  court,  the  chancellor '■ — ' 

had  jurisdiction,  and  his  decree,  however  prema-  ^^^^  '"  ^*»®'' 
tnre  or  irregular,  is  not  void.  A  statutory  deed  will  per^w*!^^' 
be  ineffectual,  unless  it  be  made  in  the  manner  pre- 
scribed by  the  statute — such^  for  example,  is  a  deed  \  statutory 
made    by  commissioners   appointed   by   a  county  Heed  is  inef- 
court.     In  such  a  case,  the  county  court,  acts  minis-  'actual, unlesi 
terially — its  only  power  is  derived  from  the  statute,  mminer  prct 
and  therefore  its  acts  will  be  void  if  they  be  not  con-  scdbeM  b>  (he 
formable  to  the  requisitions  of  the  statute.     But  the  **»J«te- 
deed,  in  this  case,  is  not  a  statutorv  conveyance,  by  comm?gl  * 
The  chancellor  had  jurisdiction,  independently  of  ^ioDPr^  ai)- 
any  statute,  to  compel  the  holders  of  the  le/g^al  title  "o»nted  bv  fi 
to  convey  it.     The  statute  only  authorized  the  sub-  .^""Vatu'Ior*; 
stitution  of  a  commissioner  on  a  certain  contingency*  deed. 
The  power  of  the  chanceller  to  coerce  a  conveyance, 
being    original  and  judicial,  his   decree  cannot  be 
void  merely,  because,  in  the  exercise  of  that  power, 
he  has  taken  hold  of  statutory  aid,  irregularly  or  pre- 
maturely.    Such  irregularity  or  precipitancy  might 
be  sufficient  for  reversing  the  decree,  but  neverthe- 
less, until  reversed,  it  must  he  deemed  valid,  if  the 
heirs  were  regularly  in  court  when  it  was  rendered: 
and  we  canuot  presume  that  they  were  not  before 
the  court  by  regular  constructive  service  of  process, 
but  should  rather  presume  the  contrary,  as  the  whole 
record,  in  the  chancery  suit,  has  not  been  exhibited. 

2.  The  other  objection  to  the  deed  is  novel  if  not  Deed  made 
fatal.     It  presents  a  point  which  has  never  been  by  a  commis* 
directly  decided  by  this  court.    Shall  a  commission-  d!^°ree"ii*l*L- 
er  subscribe  his  own  name,  or  that  of  the  party  for  id,^whother  ~ 
whom  he  acts.^    What  is  the  question  now  raised.^  be  subscribe 
Our  answer  is  that  the  validity  of  such  a  judicial  *"  **  hisown 
conveyance  does  not  depend  emntiaUy  on  the  mode  ^"i^^ner!*^^ 
of  signing  it.     It  is  the  decree  directing  the  convey  that  or  the 
ance,  and  afterwards  approving  of  it,  which  gives  *!*^®  whose 
legal  operation  and  effect  to  it.     If  tlie  commission-  ^'^^'^  ^^  ^^^'^ 
er  subscribe  his  own  name  to  the  deed,  he  does  it  for 
the  party  whose  title  is  conveyed,  and  the  decree, 
directing  the  conveyance  will  then  pass  the  title.    If 
the  commissioner  subscribe  the  name  of  the  fiarty 
holding  the  title,  will  not  the  decree  give  the  con- 
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BANKopTHfi  treyance  all  the  effect  which  the  signature  of  the  par- 

oMM^ri  TH.  ^^  himself  conW  have  imparted  to  it?     In  each  forili 

Rat  &c.         of  conveyance  the  commissioner  acts  merely  as  the 

instrument  of  the  court,  and  agent  of  the  party;  and 

a  conveyance  in  either  form,  is  a  conveyance  by  the 
party  of  all  his  risjrht,  as  long  as  the  decree  shall 
stand.  The  decree  directs  the  commissioner  to  con- 
vey the  title  of  the  party — and  whether  he  puts  his 
own  nnme  or  that  of  the  party  to  the  deed,  he  does, 
by  his  conveyance)  in  execution  of  his  deleirated 
power,  transfer  all  the  right  which  the  court,  by  its 
decree,  coul<l  transfer — and  conveys  the  title  of  the 
party^  and  for  the  party,  as  far  as  the  court  had 
power  to  pass  it. 

But  the  detnise  was  laid  on  the  first  of  September^ 

1828,  and  the  deed  was  not  made  until  November 

the  25th,   1828      Vl^herefore,  as  the  deed  did  not 

tend  to  show  title  at  the  date  of  the  demise,  it  was 

^    inadmi!««iKle  evidence. 

I   ele  ant  a-     ^^'  The  Circuit  court  erred  in  not  excluding  paper 

per  shoulti  be  A  from  the  jiiry.     Its  relevance  cannot  be  perceived. 

enciuiied        It  was  introduced  by  the  lessor — and  the  only  pro- 

<rom  the jnrjr.  .jg,.    mode  of  avoiding  any  effec{  which  it  mijrht 

nave  had  on  the  jury,    was  that  adopted   by  the 

plaintiff  in  error — that  is,  to  move  the  court  to  ex« 

elude  it,  and  to  instruct  the  jury  to  disregard  so 

murh  of  the  deposition  as  related  to  it. 

Wherefore,  the  judgment   is  reversed,  and  the 
cause  remanded  for  a  new  trial. 
John  TrimbUy  for  plaintiff;  Brawn^  defendant. 


Bank   of  the  Commonwealth  vs. 
Ray  &c. 

Ottse  8i.  Krror  to  the  Breckpiiridfre  Circuit;  M^LcA!V,  Judge. 

Renetcal  of  notes  in  Bank. 

h.     •!  »^  Jutlee  Nicholas  'Io'itpfp'?  the  opinion  of  the  cou't* 

^P"''^^-  The   Bank  sued  Ray,   Hascall,  and 

Basham,  on  a  note  executed  by  them  to  the  Bank, 
as  sureties,  with  Absalom  Carr  as  principal. 

It  appeared  in  evidence,  that  after  the  fallinfir  due 
of  this  note,  a  note  signed  by  Hascall  and  one  John 
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€apr,an(1  purporting  to  be  signed  by  Ray,  wag  pre-  Bawl  af  the 
senteil  at  Buik,  to  take  up  tUe  note  sued  on,  that  it  C<>mm<>«'th« 
was  received  and  the  note  sued  on  marked  in  the  Rat&o. 
books  of  the  hank  as   renewed  by  the  other.     In  a  ■   ■* 

suit  brought  by  the  bank  on  the  second  note,  it  was 
abated  as  to  John  Carr,  the  defendant  Ray  discharg- 
ed on  the  plea  of  nan  est  facinm,  and  judgment  by 
default  taken  against  HascalK  on  which  execution 
was  issued,  and  part  of  the  money  made.  On  this 
state  of  case^  the  plaintiffs  moved  the  court  to  in- 
struct the  jury: 

That  if  they  believed  from  the  evidence,  that  the 
note  discounted  in  lieu  of  the  note  sued  on,  was  a 
forgery  a^  to  any  of  the  sureties,  and  that  any  of 
them  were  dischar^red  under  the  plea  of  nan  tstfaC" 
turn,  it  was  no  payment,  and  they  must  find  for  the 
plaintiffs. 

This  instruction  the  court  refused  to  eive,  but  at 
the  instance  of  the  defendants,  gave  the  following: 

If  the  jury  believe,  from  the  evidence,  that  afler  ^*  *  "'^"•^al 
the  note  sued  on  was  given,  the  bank  received  said  n^tp  ffere  is 
siecond  note,  as  a  renewal  of  the  first,  in  payment  ezecated  to 
thereof,  ami  after  they  were  notified  the  second  note  *^^r  I*  ""P"",^ 
was  a  forgery  as  to  Ray,  obtained  judgment  against  "nrlu<u*8'*'rna 
Has^all,  issued  a  fi.  fa.  thereon,  and  made  part  of  new  oblifcor, 
the  ^nooey,  they  must  find  for  the  defendants.  o?thJo?**-^ 

A  verdict  and   judgment   were  rendered  in  favor  n.«l  obli^ori, 
of  the  defendants*,  and  the  hank  now  alleges  error  note,**«^?r 
in  the  giving  and  refusal  of  said  instructions.  noiicp  that 

1^  WAS  R     fV^I* 

We  liave  been  referreil  to  the  case  of  the  Bank  vs.  ^ery,  the 
Letcher,  III.  J.J  Mar.   195,   as  proving  the  error  bank  brin^ 
complained  of.     That  case  is  wholly  unlike  this.  •'|j^^^«'^i;»i^^ 
Theie  the  note  given  in  renewal,  was  or  purported  •'^„i°„  ,,^^  ^f 
to  have  been  executed,  by  all  the  parties  to  the  first  the  oblijron, 
note  and  none  other.     Here  there  is  not  only  a  new  |!«««*  ^yon- 
party  to  the  second  note,  two  of  the  originHl  parties  ,i",ke"port 
drop|)ed,  but  suit  is  brought,  and  after  notice  of  the  of  th»'  .  oner, 
forgery,  judfrmeot  taken,  execution  issued,  and  1*^^  ^'^^*{J^||;^^**** 
of  the  money  made  out  of  one  of  the  )mrtie*<  to  the  ^.^ui/not 
'  secoiifl.     The  two  cases  have  scarcely  a  feature  in  th^reafer re- 
common.     Which,  if  any  of  the   various  circum- C'verina  *«iit 
Stances  ,eniimer#jt.^d  iu  thisctf«e,  would  singly  amount  ^"  '  '"^i^'^** 
Vol.  Vn.  S9 
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Vf. 

Morton. 


t«  a  discharge  of  the  note  sued  on,  we  uill  not  scry^i 
but,  takinj^  them  all  together^  we  have  no  hesitatioa 
in  claying  that  they  ainoiiiUed  to  u  puyment  and  dis- 
charge of  the  first  note. 

Wherefore,  judgment  is  affirmed. 

CriUtndeny  for  plaintifils. 


Case  8f . 


Apt!  «r. 


Coyle's  devisees  vs.  Morton. 

Error  tu  the  Fajrctte  Circuit;  Uk  kly  Judge. 
Malentent,     Deviseis. 
Judge  Nicholas  dplivf^rc-fl  ihe  Mpinion  or  iho  court. 

The  only  question  pres^eiited  In  this 
case,  is,  whether  in  an  ait  ion  against  devisees,  upon 
the  return  of  no  iiihaintant  as  to  one,  the  suit  can  be 
aliated  as  to  him,  and  judgment  taken  agaiubt  the 
others. 

It  is  said  that  in  several  of  the  circuits,  an  abate" 


fn  an  action 

a|r.»in«t  de?i- 

sres  tbn  suit 

may,  ii  'on 

Ihf  'PMim  of 

no  inhabitant 

abatt'd'as  to    "^^"^  '"  siH'h  cases  is  not  aUowed.     ff  so  it  is  singii- 

himand  jiidg.  I'^i*  that  the  ques^tion  should  not  have  long  a^o  been 

merit  takea      presented  here  for   adjudiration,   for  it   is  believed 

others"  ^^^  ^^^^^  *^^  opposite  practice  has  long  obtained  in  much 
the  greater  number  of  the  circuit  courts.  In  fact 
it  has  prevailed  so  long  and  to  such  an  extent,  that 
we  should  fcol  great  hesitation  in  disturbing  it,  even 
if  we  were  sat ii^fied,  that  it  was  originally  wrong. 
But  we  consider  it  right  in  iti^elf,  and  in  perfect  ac- 
cordance with  the  principles  settled  in  the  case  of 
Sneed  vs.  Weisler,  II.  Mar.  277.  In  that  case  it 
vrSLS  determined  in  favor  of  a  practice  that  had  long 
beneficially  prevailetl,  that  in  an  action  of  a^8ump8it 
on  a  parol  contract,  the  suit  might  abate  as  to  one 
of  the  defendants  on  the  return  of  no  inhabitant, 
and  that  the  act  allowing  the  abatement  in'  the  case 
of  joint  obligors,  was  only  declaratory  of  the  pre- 
existing law.  We  can  perceive  no  distinction,  so 
far  as  regards  this  matter,  between  a  joint  obliga- 
tion imposed  by  operation  of  law  on  heirs  or  devi- 
sees, and  a  joint  obligation  prising  from  a  fmrol  con- 
tract. Alt  the  arguments  upon  which  the  decision 
in  Sneed  vs.  Wiester  is  based,  apply  as  well  to  the 
•n«  as  to  the  other.     The  arguments  ab  inconvenienH^ 
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which  were  principally  relied  upon  in  that  ease,  a»d  «harp 

must    have    mainly    influenced    its  decision,  apply  ^^^^^^^^^^^ 

with  prerisely  the  sa^ne  force  to   the  case  of  heirs  ^'  ^ 

and  devisees.      We  might  hesitate  to  innovate  a  rule 

upon  arguments  of  tJuu  sort  alone,  without   prece* 

dent  or  any  long  acquiesced  in   practice  to  support 

it.     But  we  feel  no  douht  in    following  a  precedent 

and  a  practice,  fo  inded  in  such  good  sense  and  »ound 

policy,  and  extending  its  principles,   if  it  be  at  all 

nei^ssary  to  aive  them  extension,  so  as  to  «mbrac« 

this  and  all  analogous  cases. 

Wherefore,  judgment  is  affirmed. 

Cowan  m\d  Morehead^  (or  plaintiffs;  Chinn,  for  dt- 
fendauts. 


Sharp  vs.  Trover  et  al.  motioi* 

Error  to  the  v  hristian  Circuit;  bHACKLEFORD,  Judge.  Caie  9#. 

Motion.     Execution^  failure  to  retwrn.     Constabk,    T^n 

per  cent,  damages. 
Chief  Jastice  Robertvon,  delivered  the  npiuioQ  of  the  Court.      April  ftf. 

Absalom  M.  Sharp  moved  against 
Trover,  a  constable,  and  others  his  sureties,  for  the 
statutory  penalty  for  a  failure  hy  the  constable  to 
return,  within  twenty  days  from  the  return  day,  a 
fieri  facias,  which  he  had  received  to  execute,  in 
favor  of  Sharp,  and  against  one  Stubblefield. 

On  the  hearing  of  the  motion,  the  constable  and 
his  sureties  proved  that  Sttibblefield,  (who  was  a 
tenant  of  one  Bailv)  lieing  indebted  to  bharp,  was 
prevailed  on  by  hun  to  subdivide  the  debt  into  six 
seperate  notes,  each  for  a  sum  within  the  jurisdic* 
tion  of  a  justice  of  the  peace,  and  to  confess  judg- 
ments upon  them,  ami  consent  that  executions  might 
be  issued  and  leVied  on  his  property,  which  was 
liable  to  a  distress  by  his  landlord;  that  in  the  ab* 
ience  of  the  landlord's  agent,  the  pro|jerty  might 
be  sold  and  should  l)e  bought  by  Sharp  for  his  (Stiib- 
blefield's)  benefit,  and  that  Sharp  should  receive 
from  Stubbiefield  replevin  bonds  or  promissory 
notes,  at  any  time  witbio  tw<ilv#  ia0nths  in  discbarg« 
oi  bii  judgui#nl0. 
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Sharp  They  also  proved  that  Sharp  advited  Stiibblefiefd' 

TR»TRRel'af.  *'^**  '"*'**  •"  arrangement  would  seiture  to  him  his 
—  P'^P**'^yi  wliich,  otherwixe,  would  he  ditlrained  by 

bis  landlord,  as  soon  as  hib  agent,  then  in  an  adjoin^ 
ing  county,  should  return;  and  that,  accordingly, 
the  judgments  were  confessed,  exetnitions  issued  and 
levied,  and  the  property  sold,  all  on  the  same  day; 
that  the  pro|ierty  Wits,  at  Sharp's  instance,  bought 
by  one  Patton,  who,  in  consequenre  of  the  arrange- 
jnent  between  the  parties  to  the  execntions,  left  it 
all  in  Stubblefield's  possession,  and  was  exouerated 
from  paying  the  price,  or  any  part  of  the  price 
which  he  bid  for  it;  in  lieu  of  which  it  was  agreed 
between  all  the  parties,  that  if  Stubblefield  should 
pay  the  amount  of  the  judgments  in  bonds  at  any 
time  within  twelve  months,  the  property  should  re- 
main his,  but  that  if  he  should  fail  thus  to  satisfy 
the  judgments,  Sharp  should  hold  the  property. 

It  was  also  proved  that  the  constable  was  privy  to 
the  foregoing  arrangement,  and  was  told  by  Sharp 
that  he  was  not  expected  or  required  to  make  any 
money  upon  the  executions. 

I'he  executions  were  not  returned  until  a  dsiy  or 
two  after  the  expiration  of  twenty  days  from  the 
return  day.  And  thereupon,  before  tlie  expiration 
of  twelve  months  from  the  sal^.  Sharp  made  six 
several  motions  against  the  constable  and  his^  sure- 
ties, for  the  purpose  of  making  them  pay  the  whole 
amount  of  his  six  executions,  and  ten  per  cent, 
thereon.  The  circuit  eourt,  after  hearing  all  the 
proof  on  both  sidea,  dismissed  all  the  motions;  and 
the  parties  having  agreed  that  a  decision,  by  this- 
court,  of  one  of  the  cases,  shall  conclude  all  the 
others,  this  writ  of  error  is  prosecuted  by  Sharp  in 
one  of  them.  In  considering  this  case,  we  shall  not 
further  notice  any  of  the  others. 

The  act  of  1813,  I.  Dig.  297,  Sec.  12,  which  au- 
thorizes a  motion  against  a  constable  for  failing  to 
return  an  exec  ution  witbin  a  prescribed  time,  waa 
enacted  for  the  security  and  indemnity  of  benm  Jide 
creditors',  by  stiuiulating  constables  to' a  feithful  dis- 
charge of  their  official  duty,  Hetit  their  wilful  delin- 
quencies or  negligent  delays  may  isubject  those,  for 
whom  they  act,  to  aaual  inconvenience  and  damage^ 
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But  the  statute  woulJ  be  perverted  and  marie  an  in-  Sharp 
Btruioeiit  ot   uijprestfiiKi  ami  fraud,  were  \{  to  be  ap*  xxovVi    t  l 

plied  iiidiscriiiiiiiately  aiitl  iiiexora'dy  to  all  catsesj  in J. ! 

which  a  conslai>le  iu.4y  Have  fadetl  to  return  an  ex- 
ecution within  the  prescribed  limitation. 

In  a  motio.i  allowed  by  the  statute  the  recovery  If  thn  plain- 
cannot  be  graduated  accordinsr  to  the  actual  d^nna^re,  ^'^3"  \"  *^^^^ 

..  ?      i.      ..     J  •*        •    1  A    I       •  ®      cuiion  has 

nor  can  it  be  limited  as  it  might  be  in  a  common  received  his 
law  suit,  on  the  otficial  bond;  to  nominal  damages  debt,  either 
for  a  mere  technical  breach  of  official  duty,   which  *>efore  or  af- 
may  have  occasioned  no  actual  loss;  but  it  must  be  o7th*o* Ixecu^ 
for  the  whole  penalty  denounced  by  the  law;  ami  tion,  or  if  the 
therefore,  whenever  an  enforcement  of  the  whole  execution  has 
penalty  would  be  inconsistent  with  the  end  and  po-  ^^^  Jale'of^ 
licy  of  the  law,  there  should  be  no  recovery  at  all  pfopert/to 
upon  motion.     For  example — if  an  execution  ere-  the  plRintitf' 
ditor  shall  have  received  his  debt,  either  before  or  **»™»«>f»  ^® 
after  the  return  of  his  execution,  or  if  the  execution  after^ecoTcr 
shall  have  l>een  satisfied  by  a  sale  of  property  to  the  by  motion , 
creditor,  surely  he  should  not  be  permitted  to  coerce  against  the 
from  the  constable  and  his  sureties  the  amount  of  Ms'JureUea," 
the  execution  and  the  ten  per  cent,  damages  for  a  the  nmuunt 
failure  to  return  it  within  the  tiine  prescribed  by  ^^  ^^®  0x6011*.. 
the  statute.     Of  this  there  can  be  no  doubt.  I.?r°n«nf  ^*" 

per  cent* 

If  Sharp  acted  in  good  faitli,  his  execution  was  ?a*UJJ*^to^re"l* 
satisfied,  or  should  be  deemed  to  have  been  satisfied,  tomTt  within 
by  the  sale  of  Siubbiefield's  property,  and  the  pur-  the  time  pre*- 
chase  of  it  by  his  agent,  Patton,  at  his  instance  and  j^"bed  bj 
for   his  benefit:  for  it  was  clearly   proved   that   it       * 
was  agreed    between  all  the  parties,  that  Patton 
should  not  be  responsible  for  the  price  which  he  bid 
for  the  projierty,  but  that  it  should  reoiain  with 
Stubbletielil  for  one  year^  and  should  be  absolutely 
his,  ilf  within  that  time,  he  paid  Sharp  the  amount 
of  the  executions  in  notes  or  bonds,  but  that,  other- 
wise, it  should  l)e  Sharp's.     In  this  aspect  of  the 
transaction,  no  other  execution  could  have  been  right- 
fully issued  by  Sharp,  and  he  could  neither  have 
been,  benefitted  by  a  prompt  return  nor  injured  by 
a  tardy  return  of  the  process  that  had  been  thus  vir* 
tually  satisfied. 

Hence,  if  the  ostensible  acts  of  the  parties  exhibit 
their  actual  luteutioiis,  there  caa  be  no  doubt  that 
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Sharp  Sharp  cannot  have  a  right,  moral  or  legah  to  a  judg^ 

TirovBn   tal  *"^"*  against  the  (icfendants  for  his  original  debt  or 

^._ !  for  one  rent.     But  if  the  sale  was  a  t'ick  or  device 

intended  to  embarrass  or  frustrate  the  lien  of  Stub- 
blefield's  landlord,  or  was  merely  colorable,  Shaip 
trifled  with  the  law  and  with  Us  executive  officer, 
and  was  endeavoring  to  use  them,  not  for  the  o^ten, 
direct,  and  lawful  purjiose  of  making,  h>  fair  and 
le^al  means,  his  own  debt,  but  as  instruments  in  th« 
accomplishment  ot'  ends  which  they  should  never 
subserve  or  countenance. 

If  this  l>e  the  proper  construction  of  the  transac- 
tion, the  constable,  acquainted  with  the  facts  and 
with  the  intentions  of  the  parties,  would  have  acted 
properly  if  he  had  rcfuseil  ultoj^ether  to  piny  any 
part  in  such  a  farce;  and  be  would  not  have  been 
obnoxious  to  legal  reprehension,  if  he  had  with- 
drawn and  refused  to  sell  or  levy;  and  he  should 
not  have  l)een  liable  to  the  |)enalty  now  sought,  for 
failing  to  return  proctess  which  Sharp  was  endeavor- 
ing to  misapply. 

Shall  a  desperate  debt  be  permitted  to  be  extorted 
by  such  dexterity  and  indirection,  from  the  sureties 
ol  an  ofiirer,  whose  only  faidt  was  a  failure  to  re- 
turn, within  the  exact  time  prescribed  by  law,  an 
execution  whii  h  had  been  satisfied  by  the  acts  and 
directions  of  the  creditor,  or  which,  if  it  had  not 
been  thus  ^atis^iied,  had  been  sported  with  by  him, 
and  divenei  from  its  legitimate  use.  We  think  not. 
Skdl  shall  not  be  thus  rewarded,  nor  ignorance  thue 
punished. 

We  approve  the  judgment  of  the  circuit  court  as 
just  and  right>  as  dittated  by  soimd  policy,  and  j>er- 
fectly  accordant  with  pure  morality  and  positive 
law. 

Wherefore  the  judgment  is  affirmed. 

Monrotj  ior  plaintiff^  Mouhbod^  for  d^fondaot. 
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Philips  vs.  Morris.  replbvik. 

Error  to  ^hi  Aiidorsmi  (  ircuil;  Tmid,  Jnc^jre-  Case  91. 

Itej)leutn^  action  of.     Avowry,     Equity  of   redemption j 

salt  of. 
Chief  Justice  Robertson,  drlivi-re*  the '^pinion  of 'he  Court.    April  28, 

This  is  an  action  of  n-plevin  brought 
by  Morris  vs.  Philips,  for  snniliy  Hiin  Ua  of  goods        ^ 
and  chattels  4aken  by  the  latter,  anil  cL' ned  by  tlie 
former. 

In  three  several  forms  Philips  avowed  the  taking, 
and  jiis'titied  under  a  fieri  facias  in  his  hands,  as  con- 
stable, issued  against  one  Chewning. 

In  the  first  avowry  he  allegetl  that  Chewnin^  was 
the  owner  of  rlie  properly  when  the  execution  was 
levied.  In  thr  second  he  avened  that  the  pro|MMty 
was  in  Chew  nintj's  \  o>sossion  and  teas  svlject  to  the 
(xeciUion.,  and  in  the  third  be  avened  that  Chewning 
Viad  mortgaged  the  pro|>ci'ty  to  Morris,  but  had  an 
ecpiityof  redemption,  wherefore  he  (Philips)  levied 
the  execution  on  t-lie equity  of  redemption,  and  took 
the  property  into  his  posbe^sion  lor  the  purpose  of 
selling  the  equity. 

Demurrers  to  the  j^econd  and  third  avowries  were 
sustained  by  the  court.  It  seems  that  an  issue  was 
concluded  on  the  firct  avowry,  but  in  what  form  we 
cannot  ascertain  from  the  record.  The  parties  then 
agreed  that  either  might  prove  any  thing  which 
could  have  been  pleaded,  and  iheienpon  went  to 
trial.  'I'he  court  instructed  the  jury  to  find  for 
Morris,  and  a  verdict  and  judgment  were  according- 
ly rendered  in  his  favor. 

Although  the  case  seems  to  have  been  tried  on  the 
merits  in  consequence  of  the  agreement  of  the  par- 
ties; yet,  as  it  does  not  appear,  that  the  matter  plead- 
ed in  the  third  avowry  was  brought  before  the  jnry, 
and  as  we  should  presume  (in  the  absence  of  record 
evidence  to  the  contrary,)  that  Philips  was  not  per- 
mitted to  prove  any  such  matter  after  the  court,  on  a"  q*^, **^tJ** 
demurrer,  had  decicled  that  it  was  unavailing,  it  be-  de  rii'nnf 
comes  material  to  decide  on  the  sufficiency  of  the  3d  thntas  con. 
avowry.     The  demurrer  was  properly  sustained  to  ""^^^'^  *•'  ?"*^ 
the  2nd,  because  it  did  not  state  any  fact  from  which  inbishandf 
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Philips 
vs. 

MOHRtS. 


ajsrai'ist  ihe 
mortg  i^or  of 
the  property 
in  c  •nti'fit, 
tha'  he  levied 
it  upon  the 
equi'v  of  ro- 
deroption  an<l 
took  the  pro- 
pfTty  into  his 
poase'sion  for 
th**  purpose©' 
selling  ihft  e- 
quityi  held  to 
be  good. 
When  an  oflR- 
cpr  levies  on 
'  the  morfe-i- 
^or's  equity 
of  redemption 
ill  mortKH^ed 
property,  he 
ha<»  the  risrht 
to  take  the 
pro.^c'ty  into 
hr9  pos^es^ion 
for  the  pur- 
pose of  effect- 
ing the  safe. 


the  court  coultl,  as  a  mntter  of  law,  infer  that  Chcw- 
ning  was  the  owner  of  the  pro|)erty.  Some  substan- 
tive, fact  and  not  a  mere  dechiction,  was  necessary  to 
show  that  the  right  was  in  Chewning. 

But  the  third  avowry  is,  in  our  opinion,  good. 
If,  as  it  alleges  Chewning  held  an  equity  of  redemp- 
tion, the  officers  had  a  right  to  levy  on  the  proper- 
ty and  sell  that  equity.  Havinjr  a  right  to  sell,  he 
had  a  right,  of  rourfi,  to  exhibit  the  property  at 
the  sale,  so  that  bidders  might  see  what  they  were 
buyins;  Seel.  Dis-  505  He  had,  therefcre.a  right 
to  take  the  pro|>prty  into  his  possession,  and  the 
mortsragee  had  no  riffht,  so  far,  to  complain.  His 
ri<rht  couM  not  have  been  materially  or  injuriously 
afferted  by  the  sale  of  the  mortgoffor's  equity  of 
redemption,  and  is  carefully  protected  by  the  law 
whirh  subjects  the  equity  to  sale.  Such  sale  could 
not  l)e  effected  unless  the  officer  had  a  right  to  take 
the  properly. 

Wherefore,  the  judgment  of  the  said  court  is  re- 
versed, the  verdict  set  aside,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer  to  the 
third  count  in  the  avowry. 

Monroey  for  plaintiff;  Richardson^  for  defendant. 


Case  9t. 


April  28. 

Evidence  of 
conversion 
doe*  not 
prove  a  con- 
tract to  re- 
turn. 


Griffin  vs.  Hedrick. 

Error  to  the  Pulaski  (  ircuit;  BaiDGitS,  Judge. 
Promise. 

Chief  Justice  RopFRTSot««  delivered  the  Onininn  of  the  Conrt. 
We  are  of  opinion  that  the  evidenrc 
in  this  cau^se  doe9  not  establish  a  rontract  of  any  kind 
between  the  plaintiff  and  <lefen«lant.  It  mav  shew 
that  Griffin  converted  a  clotk  owned  by  Hedrick, 
but  it  <loes  not  conduce  to  prove  a  promise  to  res- 
tore the  clock  upon  demand.  The  c'ourt  therefore, 
erred  in  entertaininsr  jurisdiction  of  the  cause:  with- 
out any  instruction  to  the  jury,  it  woidd  have  l>een 
proper  for  the  coujt  to  dismiss  the  whole  proceed- 
ings for  w^nt  of  jurisdiction;  IL  J.  J.  Marshall's 
Reports,  29. 

Judgment  reversed,  and  cause  remaoded  for  a  new 
triaL 
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Carsweirs  Ex'r.    vs.  Rcnick  &  Wood.  ^^^ 

C'ror  to  the  FrnnkHn  Circuit;  MAVEt^,  Jwlgp. 

Bond.     Delivery,  condUionnl  fiicrcw.    Md  iiel  record.  Case  \ 

Pleadings. 

Cbief  Justice  RoBFiiT«iOff  d»jlivf  reit  the  o|>ini.iti  of  the  Court.      a     -i  a/t 
Ju  1c#-  Nicholas  did  n  t  sit  m  this  caeo  '^P"'  ^' 

Samuel  Carswrll^  as  relator,  sued  Stan- 
ley  P.  Gower,  as  priricipMl,  and  Alexander  H.  Ren- 
nick  and  John  Wood,  as,  his  sureties  in  debt,  on  a 
jailer's  official  bond,  purportinit  to  be,  and  declared 
on,  as  beinj5  ^^^  ''o"d  only  of  the  parties  sued.    Tiie 
defendants,   Rennirk  and    Woo<l,  pleaded  that  the 
bond  sued  on  had  been  delivered  by  them  to  the 
clerk  of  the  county  court,  as  an  escrow,  to  be  bind- 
ing on  them   whenever  Oliver  6.  Waguener  should 
a<so  sign  and  acknowledge  it — that  Waajgener  never 
did  become  a  partv  to  the  bond — and  that,  there- 
fore, it  was  not  their  deed,  (concladiug  to  the  coun- 
try.)    The  plaintiff,  iuiitea'l  of  taking  issue  on  the 
pJea  by  a  siuiiliter — replied  specially  (after  travers- 
ing the  affirmative  allegation)  that  the  bond  dei«crib- 
ed  in  the  cleclaratiAu  Iiad  been  acknmjoUdged  in  tlie 
county  court  of  Franklin  by  all  the  defendants  uncondi- 
Uonatty,  as  by  the  record  of  said  court  would  appear. 
To  this  the  defendant^:,  Rennick  and    A  ood,  re- 

1'oined^  that  there  was  no  such  recor<l — ^and  issue 
laving  been  concluded  on  that  rejoinder,  the  cir- 
cuit court  decided  it  in  favor  of  the  defendants,  and 
tiiereupon,  gave  judgment  in  bar  of  the  action,  »o 
far  as  Wood  and  Rennick  were  concerneil.  N\  he- 
ther  or  not  the  court  erred  in  the  judgment  thus 
rendered,  is  the  only  question  we  shall  now  con- 
sider. 

The  plea  is  good  in  substance.     It  is  not  material  '^^  <^'«^'  <>» 
now  to  enquire  whether  the  bond  could  have  been  bon'^^^ea'by 
binding  unless  it  had  been   acknowledged    in   the  two  onhr%e- 
couiity  court — for  even  if  it  be,  it  might  have  been  curities  that 
delivered  to" the  clerk  as  an  escrow — a  conditional  j|l.*J,-^^JJl,\  7u* 
d  »livery  to  the  clerk  wh<*  not  necess^arilv  an  efTeitu-  nn  e9crou>?to 
al  deli  very  to  the  obligee;  nor  is   the  fact  that  the  be  bii.o.ffc 
relator  made  profert  of  a  copy,  even  prima  facie  *^'*^   anoth- 
proof  of  an  absolute  delivery  of  the  original.  ,,r,  a^good 

As  an  absolute  deli  verv  was  indispens:ible  to  IRe  p'e*- 
legal  obligr^tion  of  the  bund,  and  a*<  the  plea  averred 

Vofc,   VII.  Sg 
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Carswell's  a  fg^t^  shewing,  if  it  be  true,  that  there  was  no  sucit 
Bbnmck'J-.  delivery,  it  was  not  necessary  to  concliii  e  with  a 
Wood  Verification.  The  plea,  in  legal  effect,  may  be  deein- 

■     ' eel  the  general  issue.     If  an  absolute  delivery  in  fact 

hveJy 'o?b»lod  ^^^^  ^^  made,  or  had  been  admitted,  a  plea  aver- 

eseentiHl  to     ring  any  extraneotu  fact^  such  as  coverture  or  duress, 

its  jpjfal  obli-  for  the  pur|K>se  of  shewinjf  that  the  delivery  was 

lvc-Tr?u    ^^**  "^*  binding  in  kw,  ought  to  have  concluded  with  a 

faTt'tbnt  ^     Terification,  becatise,  as  upon  an  issue  of  non  est  fac* 

shf w8  there     iumy  pieacted  in  anv  form,  the  plaintiff  could  not  be 

?"1i  *^m"  "°  required,  in  the  first  instance,  to  prove  any  thing 

ii*^equrrn^ent  ■"O'"®  than  an  absolute  delivery  of  the  bond,  if  such 

to  the  gene-  delivery  in  fact  had  been  admitted  by  the  p^a,  he 

ral  issue,  and  would  not  have  been  botmd  to  prove  any  thing,  on- 

u»*^b^e  "coIin!  *'•  ^^^  defemlant  had  proved  some  special  matter  in 

tr^.  Plea  ad*  avoidance;  and  therefore,  as  the  onus  would  have 

niitting  fDch  devolved  on  the  defendant  in  such  a  case,  his  special 

.ertVngup  ex*  P^^  »*»^W  have  concluded  with  a  verificirtioit. 

traneousmat-      But  when,  as  in  thi*  case,  the  fact  pleaded  shews 

tnusTconl      ^^^^  there  had  not  been  an  unconditional   delivery 

elude  with  a  in  fact,  the  plea  may  conclude  to  the  country,  be- 

verificatioD.    cause,  in  such  a  case,  the  plaintiff  may  \ye  required 

to  prove  an  actual  and  unconditional  delivery — ^and 

therefore,  the  defendant  may  throw  the  onus  on  the 

plaintiff,  by  concluding  to  the  country — and  when 

such  a  plea  thus  concludes,  its  only  eJSTect  is  to  cir- 

cnmscribe  the  proof,  and  confine  it  to  the  fact  8|)e- 

cially  announced  in  the  plea.    (See  the  form  of  such 

I  a  plea  in  II.  vol    Chitty  on  Pleadings— and  see  also 

M  atts  vs.  Roswel!,  1.  Salkeld,  274.) 

If  the  plaintiff  If  the  plaintiff  had  concluded  an  issue  on  the  plea|. 
take  iRsae  up.  he  would  have  had  a  ri^ht  to  prove  an  absolute  de- 
ll w^of^boml ''^^''-Y  ^^  ^*'®  ^^^^  described  in  the  declaratioa,  at 
8ijw[on,a8an  anytime  prior  to  the  date  of  the  writ.  But  when 
csorow,  or  on  he  a>tem|rted  to  avoid  the  eflect  of  the  fact  pleaded 
cooditioii,  he  ()y  departing  from  the  plea,  and  averring  an  ac- 
aiwoiuie^de-  knowledgmeut  of  the  bond  in  court,  whereby  the 
liverj,  at  any  parties  were  estopped,  he  virtually  admitted,  that 
time  prioi  to  unless  there  had  been  such  an  acknowledgment,  the 
of  thrwrU?  If  l^^^d  had  been  delivered  only  as  an  escrow,  as  aver- 
he  reply  red  in  the  plea.  Nul  tiel  record  was  therefore  a  ma- 
matter  <fe  terbl  and  proper  issue.  And  as  the  plaintiff  staked 
brwhilTh  to*  ****  ^*^  ^"  ^^^^  point,  he  has  no  right  to  complain 
0itop  the  par.-^of  the  judgment  upon  it,  unless  he  sustained  his  alle- 
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gallon.     As  the  issue  imposed  the  onus  upon  him,  Napier  and 
and  as  he  chose  to  brins    it  to  a  single   and   isola-     ^^^^ 
ted  point — towit,  that  the  bond  sued  on  had  been  p^^ig  e^  oJ, 

acknowledged  in  court,  it  was  pro{)er  that  he  (ailed 

in  the  suit  if  he  laded  to  sustain  his  affirmative  al-  u  ®' ?'^**' u*^' 
legation,  and  to  shew  that  the  bond^  of  whiih  oyer  case  upon  the 
was  given,  was  the  same  which  had  been  acknow-  allegatioD, 
ledged  in  court-  and  judgment 

We  are  of  opinion  that  the  bond  described  in  the  j^"^^  ngjiinat 
declaration,  and  tiiat  described  in  the  order  of  the  him,  if  it  be 
county  court,  cannot    be   deemed    (judicially)    the  "^t  tustiia- 
same.     The  first  purports  to  be  a  bond  executed  by 
Gower,  Uenuick  anil  Wood  only — the  other  is  de- 
scribed by  the  record,  as  the  obligation  of  the  same 
three  persons,  and  also  of   O.  G.   Waggeuer — the  * 
date  of  the  former  is  April  the  2fst,  1818,  that  of 
the  latter  is  December,  1818.     Dates  may  not  be  es- 
sential— but  they  are  material  on  tlie  question   of 
identity. 

Wherefore,  the  two  obligations  seem  to  be  differ- 
ent— and  therefore  the  judgment  of  the  circnit  court 
appears  to  be  right,  and  must  be  affirmed. 

Brown^  tor  plaintiff;  CrUtetuien  and  Monroty  for 
defendants. 


Napier  and  wife  vs.  Davis  et  al.        CHAKciai. 

h^TMt  t  •  tie  Todd  Circuit;  Buounax,  Judge.  Case  94. 

DtoUt.      LimUatum.       Widow.      Heirs,      Whole  and 

half  blood.     SkUtUes  of  Tennessee.     County  Court. 
JJistribution. 
Chief  Juitice  Robbrtsoih  .lel.v*  red  the  Ophiion  of  (he  Court.  April  30. 

In  the  year  18I0,  John  M.  Lowther, 
resident  in  Montgomery  county,  Tennessee,  made 
and  published  the  following  wdl,  which  was,  in  the 
same  year,  duly  proved  and  admitted  to  record  in 
the  Court  of  Piobate,  in  the  said  county — 

**1,  John  M.  Lowther,  of  Montgomery  county, 
and  state  of  Tennessee,  do  hereby  ordain,  fto.  1st. 
I  give  to  my  beloved  wife  Nancy  Lowther,  one  moity 
or  half  of  negroes  Sail,  Tdly,  and  Peter,  together 
with  all  my  household  furniture  (except  one  bed  and 
furniture,)    my  farming  utensils,  and  my  stock  of 
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N«riBR  ami   cattle,  hogs  and  sheep,  and  my  sorrel  mare  and  her 
^^^  ^^  two  fillies.     And  also  my  plantation  and  land  during 

Va^i^ etal.    her  witlowhood.     2.   I  give  to  (my)  son,  William 

Lewis,  my  land  and  plantation  aher  his  mother's 

death,  or  termination  of  her  widowhood,  and  my 
negro  boy  Charles.  3.  I  give  to  my  daughter  Mi- 
nerva one  moity,  or  one  half  of  my  negroes  Sail, 
Tilly,  and  Peter,  a  bed  and  furniture,  and  a  hoise^ 
bridle  and  saddle,  when  she  arrives  to  maturity — • 
which  horse,  bridle  and  saddle,  is  to  be  made  or 
come  out  of  the  prO|  e.ty  I  have  given  my  wiie  Nan- 
cy, and  which  horse,  bridie  and  saddle,  shall  be 
worth  one  hundred  dollars  My  cotton  gin,  the 
surplus  bacon,  if  any,  the  board  of  James  Blanks 
and  Pallas  Cooper,  to  appropriate  to  payment  of  jii>t 
debts.  My  sorrel  hor^  shall  be  sold  to  the  best  ad- 
vantage for  cash,  which  shall  be  appropriated  to  the 
use  of  my  wife,  until  the  maturity  of  my  son  Wil- 
liam Lewis,  when  she  shall  make  or  give  to  him  a 
horse,  saddle  and  bridle,  worth  one  hundred  dollars* 
My  wife  is  to  and  shall  have  my  chddren  educated 
out  of  the  property  given  to  her  and  them.  In  tes- 
timony,  &c." 

It  seems  that  about  four  or  five  years  after  the 
death  of  J.  M.  Lowther,  his  widow  was  married  to 
Dnvid  Davis,  by  whom  she  had  two  children  (the 
defendants  in  error) — that  not  long  after  the  death 
of  the  second  husband  (Dnvis) — the  wife  surviving — 
William  Lewib  Lowtuer,  one  of  the  devisees,  died 
(in  Tennessee)  inte?»late  and  childless,  and  before  he 
had  attained  twenty  one  years  of  age;  that,  after- 
wards, Nancy  Davis,  (the  former  widow  of  J.  M. 
^  Lowther)  removed  to  Kentucky — where  she  died 
intestate,  m  the  y:  ar  18:^3;  and  that  the  pidintiffs  m 
error —  I  homas  Napier  and  his  wife  (Minerva  one 
of  the  devisees)  intermarried  when  she  was  only 
about  fourteen  years  old,  and  had  acquired  the  pos- 
se-sion  of  Tilly  prior  to  the  death  of  Mrs.  Davis, 
wiio  retained  the  possession  of  the  other  slaves  and 
their  issue  until  her  death  And  all  of  wiioin  were 
retained  by  the  administrator  upon  her  estate  until 
Au'^ust,  18^8,  when  the  county  court  of  1  odd  coun- 
ty, made  .in  or  ler  directing  the  aUministrator  to  dc 
liver  them  to  Napier  and  wife. 
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To  enjoin  the  order  of  the  counly  court  (which  n^vifr   and 
ap.>far8to  have  betn  tx  parte)  and  to  uhtiiin  parti-  ^^^f^ 
tio  I  of  the  shwes,  O^e  dcltiKlants  in  error  (the  child-  Dwi-Vra/. 

ren  of  Mrs.  Davis  by  her  last  marriage)  filed  a  hill — 

in  chancery  against  Napier  and  wife,  and  other  per- 
sons, who  held  the  ^l:«ves  on  hire  from  the  adninis- 
trator.  After  stating  the  foregoing  facts,  the  bill  al- 
Icired  that  Mrs.  Davis,  for  herself  and  the  defendants 
in  error,  hail,  prior  to  1822,  made  an  amicable  par- 
tition of  the  slaves  with  Napier  and  wile,  and  had 
delivered  to  them,  in  consecpience  thereof,  Charjes 
and  George — that  afterwards,  sometime  in  the  )ear 
1822,  she  (Mrs.  Davis^)  purchased  all  the  right  of 
Napier  and  wife  in  the  slaves,  Charles  and  George 
at  a  sale  under  a  fieri  facias  in  her  favor  against 
Napier. 

The  answer  of  Napier  and  wife  denied  the  alleged 
partition  with  Mrs.  Davis,  and  preferred  large  claihif> 
for  hire  since  the  marriage  with  Davis,  whereby, 
(as  they  insisted)  all  her  right,  as  devisee,  expired. 
The  answer  was  made  a  cross-bill.  Jin  amended  bill 
WIS  filed,  insisting  that  the  devise  by  J.  M.  Lowther 
to  his  wife  fjoas  {wilh  the  exception  oj  the  land)  unlimited. 

Neither  the  cross  bill  nor  ainended  hill  was  an- 
swered. The  circuit  court  decreed  that  Napier  and 
wife  were  entitled  to  one  half  of  all  the  slaves  ex- 
cept Charles  and  Georse— to  one  ninth  of  Charles 
and  to  one  third  of  George,  both  of  whom  were 
directed  to  be  sold;  and  appointed  a  commissioner 
to  make  partition  and  side  accordingly.  To  reverse 
that  decree,  this  writ  of  error  is  prosecuted  with  u 
sui^ersedeas. 

>Vhen  Mrs.  Napier  attained  twenty  one  years  of  By  tho  sfa- 
age,  and  not  until  then  (which  was  in  182b,)  <>"«  [."^s"  "V '  ^"" 
inoitv  of  all  the  slaves  except  Charles  vested  in  her  r^  an<i  ^I^^tc's 
a  I  Iter  husband  in  consequence  of  the  devise  to  her.  of  hali  blood 
Upon  the  death  of  her  brother,  he  became  entitled  *".*'*'  equally 
t<>  only  one  third  of  Charles  by  the  operation  of  the  Jhe^uf^*'  ^^ 
law  of  Tennessee,  according  to  what  we  deem  tiie  bioo<i  of  d.* 
ti  tie  import  of  the  statutes  certified  in  this  case  as  ceased  br.  rh- 
the  law  of  that  State,  and  the  reading  of  which  was  J^^'tatc  "whc! 
not  objected  to  by  the  plaintififs.  According  to  our  thpr  real  «r  ' 
interpretation  of  those  statutes  each  of  the  defend- pe»*»'»"«l- 
ants  was  entitled,  as  a  sister  of  the  half  blooU^  lo  one 
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Napier   and  third,  and  Mrs.  Napier,  though  sister  of  full  bl^od, 
«"/*  to  only  one  third  of  the  estate,  real  and  personal, 

Davis  cf  aL     ©f  their  intei»tate  brother.     But  the  records  and  pro- 

1-  ceedings  in  Tennessee,  in    1822,  and  which    were 

read  without  objection,  shew  that  all  the  interest  of 
Napier  (the  husband)  in  Charles,  was  boujfht  in 
1822  by  Mrs.  Davis,  under  an  execution  which  had 
been  issued  in  her  favor  a^^ainst  him,  and  levid  on 
Charles.  We  therefore  suppose  that,  as  the  interest 
of  the  wife  (one  third)  had  vested  absolutely  in  the 
husband,  that  interest  passed  to  Mrs.  Davis  in  con- 
sequence of  the  sheriflTs  sale — and  was,  after  her 
death,  distributable,  according  to  the  law  of  thig 
state,  (where  ^he  died)  equally  among  her  three 
daughters — and,  of  course,  Napier  and  wife  are  en- 
titled to  only  one  ninth  part  of  Charles. 

Devise,  bj         We  are  of  opinion  that  the  interest  devised  to  the 
husbnnd  to     widow  (afterwards  Mrs.  Davis)  was  forfeited  by  her 
Tom  ■  roM^     subsequent  marriage,  and  that,  thereupon,  Mrs.  Na- 
Rnd^pVrsonaK  picr  and  hcr  brother,  William  Lewis,  became  enti- 
"durirg  her    tied  to  the  whole  of  it  as  the  only  legal  distributees 
foH^^Uctr^u  1  ^^  ^^^^^'   father.     The  will  was  not  drawn  with  as 
on  the^  mn"-'  luucli  precision  as  is  always  desirable  and  important 
riagoofthe      in  such  cai^es;  and  therefore  the»intention  of  the  tes- 
wi  low,    and  ^^j^p  ,jj^y  ^e  somewhat  doubted.     But  taking  the 
cSupd  to    f"'s^  clause  of  the  will  by  itself  and  construing  it  ac- 
pass  to  the     cording  to  the  letter — the  punctuation,  the  rules  of 
heirs  of  ihfl     grammar  and  of  common  sense,  it  should  be  inter- 
tTXvL  Preted,  we  think,  as  limiting  her  entire  interest  to 
over  o'  m-      her  life  or  widowhood.     The  whole  will,  taken  lo- 
groes  nr  nor-  get  her,  does  not  change  the  impoit  of  the  isolated 
jonal  proper-  ^j^vise  to  the  widow.    There  is  nothing  in  any  other 
part  of  the  will  which  is  inconsistent  with  our  con- 
struction of  that  clause,  or  which  tends  to  establish 
any  other  interpretation.     On  the  contrary,  we  arc 
inclined  to  the  opinion,  that  the  will,  as  a  whole, 
tends  to  fortify  our  construction  of  the  first  clause, 
and,  altogether,  evinces  a  determination  that  the  tes- 
tator's wife  should  hold  no  part  of  his  estate,  as  de- 
visee, longer  than  she  should  live  in  widowhood. 
We  deem  it  unnecessary  to  enter  into  a  consideration 
of  all  the  various  reasons  which  might  be  urged  for 
and  against  this  con<-lusion.     We  are  content  with 
stating  the  result  of  a  careful  and  thorough  survey 
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which  we  have  made  of  all  the  provisions  of  the  J^^J"*  ""^ 
will  in  all   their   hearings.     The  necessary   con«p-         ^,,    , 
qtience  of  thi«  view  of  tlie  case  is,  that,  as  Mrs.  Na-  Davis  et  dl. 
pier  Was  entitled,  as  devisee,  to  one  half  of  George,  "^ 

and,  as  distrihntee  first  of  her  father,  on  her  moth- 
cr*!»  marriage,  to  one  fourth  and  next  to  one  twelfth, 
as  a  distrihntee  of  her  hrol-her,  ten  twelfths  had  ves- 
ted ahsoltitely  in  her  husband  prior  to  the  sale  under 
the  execution.  That  interest  was  transferred  hy 
that  ssileto  Mrs.  Davis — and  was  distributable,  after 
her  death,  among  her  three  children — consequently 
each  of  the  defendants  was  entitled  to  one  twelfth 
as  a  distributee  of  their  half  brother  and  each  ot 
them,  as  well  as  Napier  and  wife,  is  entitled  to  one 
third  of  a  tenth,  as  distributees  of  their  mother. 

The  decree  of  the  circuit  court  is  therefore  erro- 
neous. The  claim  to  hire  seems  to  have  been  pre- 
termitted; and  the  record,  as  it  now  stands,  does 
not  enable  this  court  to  decide  upon  it  definitively. 
On  the  return  of  the  cause,  the  parties  may  be  per- 
mitted to  litigate  that,  as  well  as  all  other  matters 
growing  out  of  the  will,  and  which  are  not  conclu- 
ded by  this  opinion.  The  interest  in  the  slaves  will 
not,  of  course,  be  subject  to  further  controversy. 
Ten  twelfths  of  all,  except  Cl^arles  and  Greor?e,  be- 
long to  Napier  and  wife.  Two  twelfths  to  the  de-  • 
fendants:  and  Charles  and  George  fas  the  interests 
in  them  are  indivisible)  should  be  sold,  and  the  pro- 
ceeds distributed  in  the  proportions  settled  by  this 
opinion. 

The  order  of  the  county  court  cannot,  from  any  Older  of 
thing  appearing  in  this  record,  be  deemed  condusiye  county- court 
as  to  the  right  to  the  slaves;  and  therefore  we  have  Xmoi to*del 
considered  the  case  as  we  should  have  done,  if  no  hver  ov«r 
such  order  had  ever  been  made.  «lave»  to  ner- 

8c»n  claiming. 

And  as  to  the  sale  of  Greorge  by  the  sheriff,  we  not  conclu- 
have  not  deemed  it  necessary  to  decide  whether  the  ^^'l?^  *i*® 
interest  of  Mrs.  Napier  to  one  moity  as  devisee  was,  [jfe.  *  ^   ***'' 
at  that  tiiqe,  such  as  was  subject  to  execution;  for, 
in  distnbiiling  the  respective  interests  of  the  parties 
according  to  the  principles  of  equity,  we  are  of 
opinion  that  the  sale  should  be  regarded  as  passing 
the  entire  interest  of  the  husband,  as  ^^^ll  that  which 
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LiGox,^  ^j^5  prospective  as  that  which  was  certain  and  thea 

AtExAKbER    '"  '^*^  actual  possession  and  enjoyment,  especially  as 

&c  we  i\o  not  kno\v  that,  by  the  law  of  Tenn«s>)ee,  the 

interest  under  the  will  was  not  liable  to  execution, 

before  the  devisee  had  attained  twenty  one  years  of 
age. 

Chancellor         ^,  ^^  ^^  much  of  the  bill  as  praved  for  a  decree 

will    not     sun-  ,   .  .  ■         .     .  i«m,T         •  •*         -rf-  t 

icct  dcrond  subjecting  the  interest  of  Napier  and  wjfe  to  thesatis- 
nnt'srgtrito in  faction  of  the  Tennessee  judgments,  we  shall  only 
Kcntiicicy  to  observe  that,  as  Napier  and  wife  were  not  complain^* 
tioVof'jiiT^  ants  seeking  the  interposition  of  a  court  of  equity, 
moots  of  an- and  therefore  in  an  attitude  which  might  have  au- 
other  Stato.  thorized  a  chancellor  to  exact  from  them  equitable 
l"»a"io'n'of  concessions  as  a  condition  to  relief  sougrht,  no  decree 
oxTstenc?  of  subjecting  their  estate  in  Kentucky  to  the  judgments 
«^ijoli  jiidg-  in  Tennessee  should  be  rendered  without  other  alle- 
"J^"^j' j"Vj^^"  gatious,  and  proof  of  other  facts  than  any  now  ap- 
meiil'clrblor    |>«aring. 

he*"mr  ht  "be  Decree  reversed,  and  cause  remanded,  with  leave 
Bubjpcted  to  to  answer  the  cross  and  ainende<l  bills,  and  for  such 
coniiiions  other  proceedings  as  shall  be  proper  and  consistent 
^T^mLr^^^^  with  this  opinion,  if  the  parties  shall  elect  to  pro- 
^  '  ceed  further  in  litigatinsr  matters  not  concludea  by 

tfie  principles  herein  settled,  but,  otherwise,  with 
instructions  to  enter  a  final  decree  between  them  up- 
on the  whole  case  as  now  presented,  and  according 
to  the  foregoing  view  of  it  by  this  court. 

Cunningham  and  Monroe^  for  the  plaintiffs;  M[or^ 
head  and  BreaikUt^  for  the  defendants. 


OfiAN<»ERv.  Ligon  vs.  Alexander  &e. 

Case  95.  Error  to  the  Owen  circuit :  Hick«v,  J ocIjjp. 

08  471  [  Vendor  J  sendee.      Equitabk'^lkn.      Remote  asrignee, 

Tttk  bmd  for  land.     Statute.     * 
April  30.  Judge  Nicbolaa  Hrlivrrerl  (hp  opinion  of  ihf  Court. 

Ogdrn  having  title,  executed  a  bond 
for  the  conveyance  of  a  piece  of  land  to  LiflK>n>  wl>o 
bavins  |Niid  therefor,  assiierned  the  bond  to  Mori^an, 
who  assiicned  it  to  Alexander,  with  notice  of  the 
non-payment  of  the  purchase  money  due  from  j.vior- 
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gan  lo  Lisbon,  and  of  the  Hen  asserted  by  the  latter  Lioon 
on  the  land,  for  its  payment.  .      ^•• 

y     ^  Alk.XAND£R 

Ligon  filed  liis   bill  afi[ainfit  Oajden,  Morgan,  and  &r 

Alexander,  asserling  these  facts,  and  praying  relief  ,  ^^ 

by  a  sale  of  the  land,  for  the  satisfa(  tiou  of  the  pur-  fnvcr  of  a  - 

ciiasc  money  due  him  from  .VI organ      On  demurrer  -ignor  vs    as- 

his  bill  was  dismissed  in  the  circuit  court.  f'^"!!^®*^.*'*^? 

bom  I  for  land 

So  far  as  our  researches  have  enabled  us  to  aacer-  whilst  it  le- 
tain,the  decisions  of  this  court  furnish  no  precedent  "»»J"«  "ith 
for  a  case  exactly  like  this,  and    it  must,  therefore,  r^jT^vj,!' 
be  determined  upon  analogy  alone.     It  was  decided,  Wisorotn's 
at  the  present  term,  in  the  casi'  of  Reid  vs.   Wise-  1?J•^'^  ^i^V 
man^s  heirs,  that  a  lien  for  the  purchase  money  ex-  eq„ifable    ^ 
isted  in  favor  of  the  assignor  against  the  assisrnee  of  nVht  to  land 
a  title  bond  for  land,  whilst  it  remained  in  the  hands  h»"  n  l>«'n    or 
of  the  assignee.     In  the  case  of  Stewart  vs.  Hutlon,  JIltiJJ^"®,ih7n 
III.  J.  J.  Mar.  178,  it  was  said  that,  where  one  sells  f^ycr  Vrndor 
an  equitable  right  to  land,  held  by  entry  and  survey,  of  le«al  ripht 
he  has  a  lien  on  it  for  the  consideration,   whenever,  ";^«''  'h'-'^ftr 
under  the  same  circumstances,   the   vendor  of  the  cei^wonw"' 
legal  title  would  hold  anpquitable  lien,  ami  that  the  have  an  equi- 
same  reason  and  principle  apply  to  both  cases.  table  hen. 

Still  approving  the  doctrine  as  settled  in  those  Hutton.  ?  j. 
cases,  we  cannot  perceive  why  it  should  not  be  made  •'•J^- 1'^- 
to  embrace  this,  and  affectuate  a  lien  on  the  land  in  |^^**||  J.^^'"*! 
favor  of  an  assignor  against  a  remote  assignee  of  the  pnrchase  mo- 
title  bond,  purchasing  with  notice.  nry, '<opii  not 

The  principle  upon  which  the  lien  is  created,  is,  wTother'tho  ' 
that  for  the  unpaid    purchase  money,  the  vendee  is  proprietor. 
considered  as  a  trustee  of  the  estate  for  the  vendor.  *|*'P  ",*'j'**- 
So  far  as  it  relates  to  the  abstract  equity,  upon  which  jraror  equita" 
the  lien  was  founded,  it  can  make  no  difference  bie  title;  it 
whether  the  proprietorship  of  the  land  was  cvidenc-  rrsnlts  from 
ed  or  held  by  a  legal  or  equitable  title.     1  hat  ab-  t^n^'If^^'h^*,*'^'' 
stract  equity  is  a  right  to  make  the  land  aiiswera-  to  mako  the 
ble  to   its  vendor,  for  the  price,  for  which  it  was  '«"''  answer* 

sold.  able  r^r  the 

price  for 

Tliere  is  no  ma^ric  in  the  circumstance  that  the  whirh  it  wai 
title  sold  was  the  legal  title,   or  that  it  was  transfer-  J"\'i„j,t^^'to  ^ 
red  by  absolute  conveyance.     The  lien  does  not  arise  ^^  ndor  of  the 
from,  nor  is  it  attached  to,  the  deed  of  conveyance,  eMnte,  for  the 
but  proceeds  from  the  contract  of  sale,  and   is  at- "^';?J  «I^!!X 

-  ■  -  ■       .        .        #n«  »       .  1  ^      i_       r.nn«e  money, 

tached  to  the  land.  '  The  vendee  is  construed  to  be,  ^nd  an  per^ 
Vol.  VII.  37 
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LiooN  and  18  clothed  with  the  character  of,  a  quasi  trnsteet 

A.„.T!l»        and  all  persons  ilaiininff  under  biin  with  notice  of 
iio  tlie  trust,  stand  in  his  shoes.     Wtiere  A  conveys  to 

•■■  B  by  deed,  B  sell?  to  C  by  bond  lor  conveyance,  C  ■ 

80  s  I  •  •  '**^"'"g  notice  of  A's  lieu  for  the  purchase  money, 
ImderhYro,'no  t^^""®  would  be  no  diflSculty  in  enforcing  the  lien 
matfer  how  a^rainst  C,  or  any  successive  number  of  persons  claim- 
remote,  who  ing  from  him  by  assignment  of  the  bond.  There 
of  theTriisr  "  "^  essential  difference,  as  to  the  substance  of  the 
stand  in  hii  transaction,  and  there  should  be  none  made,  where 
$hoe».  Itmiif-the  first  transfer  is  by  an  assignmeiU  of  a  bond  for 
th"r"ht  first'  ***®  conveyance.  The  lien  depends  in  no  decree 
transfer  66*^67  whatever,  npon  the  circumstance  whether  the  ven- 
as^isrninent  cif  dor  conveyed  with  or  without  covenant  of  warran- 
a  band  for  a  ^y.  It  exists  in  his  favor  in  either  case. 
tit'e.  orby  »    .        ,  .  ■     .  ■  .  .  <•    ■       ■• 

coiiTeyance;       It  IS  Objected  that  this  extension  of  the  lien,  a- 

oV  whether     gainst  a  remote  assignee,  is  calculated  to  produce  a 
with  or  with-  ^j^j.  ^f  irreconsilable  and  conflicting  liens.     We  can- 
out  coTcrmnt  ,       ;  ■  1,  -^  n 
of  warranty.    "^^  perceive  how  any  such  result  is  to  ensue.     Be- 

,fore  any  assignor  can  have  such  a  lien,  he  must  show 

Noassirnor    himself  to  have  been  the   beneficial   owner  of  the 

can  have  a      propertv,  by  payment  of  the  purchase  money  to  his 

henuponlind  ■       ',      -     w-A   :ri.-     •  •     '   •    j    .1  •'1 

in  the  hfindi    vendor.     With  this  borne  in  mind,  there  can  be  no 

of  n8<ii8:neo  difficulty  in  reconciling  any  number  of  distinct  liens 
""!**■' *^***^"*«  from  the  first  assignor  to  the  last  assignee  of  the 
cha!e  mf,nrv  ^^"*'-  ^***  ^^^^^  precedence  according  to  his  pri- 
tohi»  Tender,  ority  in  point  of  time.  The  whole  would  be  re- 
Tire  lif^ns  guiatcd  in  precisely  the  same  manner,  that  it  would 
Iu™.f  tola't  where  all  the  transfers  were  made  by  deed. 
assignee  take  It  is  further  objected  that  the  holder  or  last  assig- 
precpdonco  ^ee,  can  sue  the  obligor  for  not  conveying,  thereby 
prk)rity"as  rescind  the  contract,  and  convert  the  whole  into  a 
they  would  judgment  for  dama^^es.  Whether  he  could  do  so  or 
were  the  not,  go  as  to  defeat  the  assignors  lien,  need  not  now 
madf b"  **"  ^  determined,  for  conceding  that  he  could,  that 
deed^  would  not  prevent  the  enforcement  of  the  lien  by  a 

Statute  an-  suit  brought  before  the  contract  was  rescinded. 
a^8i"nmentof  ^^®*^™®  ^''8"™^'*'  would  equally  prove  that  the 
bond"&c?  vendor,  by  absolute  conveyance,  could  have  no  lien 
does  not  ope-  against  a  remote  vendee  with  notice,  for  the  vendee 
rate  upon  the  ^^q^\^  have  an  equal  right  to  defeat  the  lien  by  sale 
lien  of  a88i«:n-        .  7  *  t       •  .  • 

or  of  bond  for  *^""  conveyance  to  one  not  having  notice. 

land;  nor  We  donot  perceive  the  application  or  bearing  of 

pu"^ing*iUn  ^^^  Statute,  which  authorizes  the  transfer  of  the  bond 
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by  amgnm^t.     It  merely  authomes  this  mode  of  Uqov 
transferring  the  eqiiitahle   right   to  the   land,  and         ^"- 
leaves  the  question  wholly  untouched,  whether  the  Ai-bxander 

assignor  of  «uch  a  right,  has  a  lien,  or  whether  he 

can  follow  it,  iiUo  the  bands  of  a  reuiote  assignee,  ^^^  hands  of 
purchasing  with  notice.  [^^^^^^^  '*'"^" 

It  IS  ever  matter  of  some  delicacy,  to  apply,  even* 
the  best  settled  principles  to  new  ca>es,  and  ii  should 
always  be  done  with  caution.  This  is  the  sole  cause 
of  any  hesitancy  in  this  case.  We  have  endeavored 
Ciirel'ully  to  explore  all  the  ground  over  which  this 
new  application  of  the  vendor's  riglit  of  lien  is  to 
carry  us.     We  can  discern  no  obstacles  in  our  path. 

Wherefore,  decree  reversed,  and  cause  remanded 
Mrith  directions  to  overrule  the  demurrer^  and  for 
further  proceedings  consistent  herewith* 

Plaintiff  in  error  to  recover  costs. 

Marshall^  for  plaintiff;  Payne^  for  defendant. 

Judge  Vndenoood  dissented  from  the  foregoing  decision  of 
the  covrt^  and  delivered  tfiefoUouing  opinion: 

It  so  happens  that  I  do  not  possess 
that  clearness  of  vision  \^hich  enables  me  to  travel  ^^^^  ' 
the  path  pointed  out  in  the  opinion  just  delivered 
without  great  apprehen&ion  of  danger.  I  jierceive 
obstacles,  or  fancy  I  do,  which  make  it  very  diffi- 
cult to  get  along  with  safety,  in  this  new  application 
of  the  ri^ht  of  lien  in  favor  of  the  assignor  of  a  bond 
for  real  estate,  against  a  reuiote  asiiigiiee. 

I  leel  it  to  be  my  duty  to  express  my  dissent,  en- 
tertaining at  the  same  time  grent  respect  for  the  opi- 
nion of  the  luajority  of  the  Court. 

If  any  lien  exists  in  behalf  of  Ligon  against  Alex- 
ander, it  is  not  the  restilt  of  any  express  contract  be- 
tween them,  but  it  arises  from  the  iatts  detailed,  by 
implication  of  law.  According  to  the  doctrines  of 
the  English  books,  when  land  is  sold,  and  the  pur- 
chaser becomes  bankrupt,  part  of  the  purchase  mo- 
ney not  being  paid^  there  is  a  natural  equity  that  the 
land  should  stand  charged  with  so  much  of  the  pur- 
chase money  as  was  not  paiti,  without  any  special 
agreement  for  that  purpose;  Chapman  vs.  tanner, 
I*  Ver.  267«     In  the  case  referred  tO)  the  vendor  re- 
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LiooN  tained  ^^some  of  tht  deeds  in  hit  hamli^^^  and  that  ctr* 

Ai«bxj!ndbr    <?Minstance  was  noticed  in  iiiib«eqiieiit  cat$««  as  of  iiu« 

^c.  portani^,  in  treating  the  tieti.      But  in  the  progress 

- —  ol  jurisprudence,  such  a  circu instance  was>  not  deem- 

Di*»«ii(.  g^i  necessary  to  suMitain  tiie  principle.     Ihe  law  be- 

came feiettled  in;£iigland,  that  a  vendor  had  a  lien 
upon  the  land  to  secure  the  purchase  uioney,  whete 
other  security  was  not  taken;  and  that  this  lien  at- 
taihed  to  the  (and  against  the  vendee  and  all  per^ons 
claiuiing  under  him  with  notice.  See  Fonblanqne  s 
Equity,  381  >  and  authorities  in  note /.  The  sane 
doctrine  has  been  adopted  in  this  state,  and  so  re- 
peatedly enforced,  that  it  cannot  now  be  di^^turbc  d. 
The  question,  however,  in  this  ca^e,  is  not,  whether 
such  a  Jien  exists  in  behalf  of  the  original  vendor, 
who  either  retains  the  title,  or  has  parted  with  it, 
taking  no  security  for  the  purchat^  money;  but  it 
is,  whether  the  assignor  oi  a  bond  for  land  is  entit- 
led to  it. 

Inhere  is,  to  my  mind,  a  wide  difference  betwrea 
the  condition  ol  the  original  vendor  and  an  a^si^nor 
of  the  vendor's  bond.  This  diiierence  will  manifest 
itsdf  by  considering  the  toundation  upon  which  the 
lien  rests  in  behall  of  the  original  vendor.  He  is 
bonnet  to  make  good  the  title.  And  so  far  as  my 
knowledge  extends,  the  doctrine  of  lien  in  his  be- 
hall, grew  out  of  ca^e^  where  he  was  bound  to  war- 
runty,  li  the  vendor  agreeh  by  executory  contract, 
to  conve)  without  warranty,  1  know  of  no  adjudg- 
ed case  where  the  chancellor  has  inteIpo^ed  to  en- 
force a  lien  in  liis  behall.  If  the  chancellor  shoidd 
be  applieO  to  tor  such  a  pnijiose,  1  should  think  it 
stiange,  were  he  not  to  require  the  veMlor  to  show 
that  lie  liau  a  title,  il  it  were  questioned,  before  a 
sake  was  neireed.  It  would  be  a  pioceeding  in  rem, 
and  the  iloi  trine  is,  in  suth  cases,  thai  the  (haiicellor 
Witt  see  that  iheie  is  something  to  sell  before  sending 
out  Ills  commissioner. 

"Where  tlie  veiulor  Imis  a  title  and  warrants  it,  or 
even  tonveys  without  warranty,  if  he  loses  the 
purchase  money,  he  is  thereby  impoverished.  If  he 
,  conveys  with  warranty,  having  no  title,  and  lo^eB 
the  purchase  uione>,  and  thereafter  the  land  falls 
into  the  hands  of  a  remote  vendee,  without  notice 
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of  the  lien,  and  the  land  should  be  recovered  from.LicoN 
h«iii,  then  as  the  warranty  runs  with   tiie  iauti,  tiiis»  .        "*- 
euiOte  vendee  mij^^hiretover  lor  the  eviUiun  agaiiibt        ^, . 

the  original  vendor,  and   thus  he  would  be  bubject- 

ed  to  a  double  lotis;.  Now  it  doeu  ^eeni  to  lue,  that  L^imnt. 
those  hard!»hi|*s-aiid  Jiai»iiuies$  on  the  part  of  the 
vendor,  coiitftilute  tlie  only  s»ens>iole  iounUation  on 
whah  lo  place  the  lien  in  any  ca^e.  It  it  can  be 
shown  then,  that  tne  as^ignoi  of  a  bond  lot  land,  is 
exempt  from  a  great  part  of  the  burden  unposecl  on 
the  vendor  and  ooligur,  the  reas»oii  lor  eslabiishini>  a 
hen  in  hiii  favor,  wdl  certaihl^  not  be  i»o  t>lrono,~a!j 
it  IS  in  favor  of  the  vendor.  It  isindi^putatde,  trom 
tiie  repeated  decibions  oi  this  court,  tnat  the  afiM^n- 
or,  by  tiie  mere  avt  of  as^tigmaent,  incurs  no  res- 
poiisibiJity  whatever,  beyond  a  guarantee  of  the 
genuiueness  of  tne  obligation  usa^ued,  and  an  lai- 
phed  proniiae  to  be  aiis\%erable  for  the  consider  at  lou 
received,  upon  condition,  that  the  asbi;>nee  uses  due 
diligence,  and  fails  to  recover  from  the  obligor. 
The  assignor  is  not  boimd  to  warrant  the  title  to  tiie 
thiikg  vviiiih  the  assigned  obiigaiion  calls  tor,  with- 
out an  express  t^tipulat  ion.  11  it  be  land  and  it  be 
taken  b)  a  paramount  claim,  the  assignor  escapes; 
aliliough  he  ma^  have  received  Iroin  his  asbignte 
double  the  sum  he  gave,  provided  there  is  no  fraud; 
Bedal  vs.  btith,  ill.  xViun.  290,  and  l^taiiord  vs. 
Steele  s  executors  &j.  in  Jra.  If  the  land  cannot 
be  recoveied  at  all  oy  the  asbignee  from  the  ob- 
ligor, and  lia.t  a  ,es  can  l3e  had  ior  the  failure  to 
convey,  the  assignor  i»  irrisponsible;  i^e  Moredock 
&c.' Vb.  Kuw lings,  HI.  Monroe,  73,  in  addition  to 
tiie  above  cabes.  Kveiy  sale  of  a  chattel  does,  per 
se^  contain  a  warranty  ol  title.  Every  sale  of  land 
Wheie  the  vendor  agiees  to  make  a  title,  or  which  I 
take  to  be  the  same  thing,  to  couvej  by  a^'goouand 
suliicient  liecd,'  without  saying  what  kind  ol  a  title 
it  shall  be,  requites  a  lee  siu>ple  title  and  a  6te{\  with 
war  anty.  1  iicHi  positions  have  never  been  disput* 
ed,  so  lar  as  I  know,  since  the  cases  of  Chion  vs. 
Woods^  haiuin,  532\  Flenang  vs.  Harrison's  devi- 
see>,  li  Bibb,  KM ,  and  Calmes  vs.  Buck,  l\  .  Bibb, 
463.  Now  when  Ligon  ib  not  bound  lor  the  tuie  in 
any  mamitir  wnalever^    wnen  ^heie   never  was  tne 
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LiGON  shadow  of  a  responsibility  imposed  upon  him  in  re- 

Alsxand£r  l'^^'^"  ^o  the  title,  and  when  it  is  certain  that  he  never 

&c.         had  any  title  to  sell,  I  cannot  perceive  the  ground 

— ; —  upon  which  he  can    be  considered  as  the  vendor  of 

DiMtnt.         land,  and  as  such  entitled  to  a  lien. 

Bonds  for  the  conveyance  of  land,  like  bonds  for 
money,  are  made  assignable  by  statute.  They  are 
technically  specking,  no  more  than  choses  in  action. 
The  legislature  gave  to  them  an  assignable  quaiity, 
because  it  was  deemed  compatible  with  the  interests 
and  convenience  of  the.  people.  If  the  legislature 
had  de^iigned  to  impart  to  these  assignable  cfiosesin 
ctction  the  character  of  mercantile  paper,  subject  to 
the  rules  of  the  lex  mercatoria^  it  would  be  ditlicult, 
if  not  impossible,  to  prove  that  the  assignment  could 
be  clocrged  with  any  implied  lien  in  favor  of  the  as- 
-  signor  in  any  cai^e.  But  there  is  no  ground  for  snp- 
poMug  that  the  legislature  intended  to  put  title  bonds 
upon  a  footing  with  bills  of  exchange,  his  a  point 
settled  by  acijudged  cases.  Nevertheless,  the  legis- 
lature did  intend  to  give  to  the  assignee  a  perfect 
right  to  the  cfiose  in  action^  and  they  expressly  declar- 
ed that  the  assignee  might  sue  upon  it,  in  the  same 
manner  that  the  original  obligee  might  or  could; 
saving,  however,  to  the  obligor  the  same  defences, 
both  in  law  and  equity,  which  he  might  have  assert- 
ed against  the  obligee.  The  statute  treats  the  con- 
tract of  assignment  as  the  transfer  o{vl  chose  in  aciiorij 
and  not  the  sale  of  the  thing  which  the  bond  may 
call  for.  It  subjects  the  assignee  to  but  one  condi- 
tion, and  that  is,  the  defences  which  the  obligor  may 
assert  against  him,  growing  out  of  transactions  with 
the  obligee  or  assignor.  The  maxim  is,  that  the  ex- 
pression of  one  thing  is  the  exclusion  of  others. 
And  yet  the  opinion  of  my  brethren  makes  the  as- 
signee take  the  bond  subject  to  another  burden, 
to-wit:  an  implied  lien  in  favor  of  a  remote  assign- 
or, between  whom  and  the  holder  (as  in  this  case) 
there  is  no  privity  whatever.  It  is  hdrdly  necessa- 
ry to  say  that  an  assignee  cannot  persne  a  remote 
assignor,  but  must  vo  on  his  immediate  assignor  in 
case  the  principal  fails.  This  doctrine  is  too  well 
settled  to  need  the  citation  of  authority  in  support 
of  it.     And  yet  the  remote  assignor,  by  the  help  of 
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the  lieo  created  in  his  behalf,  gpes  on  the  renoote  as-  Ligon 
tii^nee,  and  compels  him  to  jwiy  the  debt  of  the  insol-  Aj-BxIifDiiR 
vent  intermediate.     It  iioes  seem  to  me  that  .there  is        Sa, 
no  reciprocity  or  justice  in  this.  --.-^ 

I  maintain  that  the  assignment  of  a  title  bond,  un- 
der the  statute,  is  not  a  sale  of  land.  I  think  the 
foregoing  considerations  are  entitled  to  some  weight 
in  proving  it,  but  there  are  others  equally  satisfacto- 
ry to  my  mind. 

If  the  doctrine  contended  for  in  the  opinion  can  " 
be  supported  at  all,  I  think,  it  will  be  conceded, 
that  it  can  only  be  sustained  by  the  aid  of  the  max** 
im,  that  the  chancellor  will  consider  all  things  done 
which  ought  to  have  been  done.  Under  this  maxim 
the  chancellor  may  say,  that  the  obligor  ought  to 
have  conveyed  to  the  obligee,  and  he  to  his  assignee, 
and  so  on.  Now  it  seems  to  me  that  the  chancellor 
cannot,  and  ought  not  to  say  any  such  thing,  and 
that  he  is  forbidden  by  the  statute.  The  effect  of 
the  statute  and  of  every  adjudication,  where  the  ob- 
ligor has  notice  of  the  assignment,  is,  that  he  must 
perform  to  the  assignee  and  to  him  only.  If  the 
covenant,  by  its  terms,  is  not  due  when  the  assign- 
ment takes  place,  it  is  to  be  performed  with  the  as- 
signee. If  it  has  been  broken  when  the  assignment 
takes  place,  the  damages  are  to  be  paid  to  the  assig- 
nee. In  the  first  case,  it  would  be  again«t  commoa 
sense,  for  the  chancellor  to  say,  I  will  consider  that 
as  done  which  ought  to  have  been  done,  and  there- 
fore, I  will  regard  the  obligee  as  having  got  the  title 
from  the  obligor,  and  passed  it  to  the  assignor, 
when  in  truth,  the  title  was  never  due  to  the  obligee. 
In  the  second  case,  where  the  assignee  is  entitled  to 
damages,  and  receives  the  assignment,  as  he  may  do, 
because  the  covenant  has  been  broken,  it  would,  as 
it  seem^  to  me,  be  a  very  novel  determination  in  any 
chancellor,  to  consider  a  thing  as  done,  which  the 
covenant  shewed  bad  not  been  done,  and  w  hich,  if 
performed  to  the  assignor,  according  to  this  strange 
supposition,  would  have  made  him  guilty  of  a  fraud 
in  assigning  an  obligation  which  he  must  know  had 
been  satisfied.  I  therefore  look  upon  the  maxim 
under  which  the  lien  in  this  case  must  be  sustained, 
if  at  all,  as  altogether  inapplicable. 
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Lir.oH  But  airain,  before  the  chancellor  can  convert   the 

Alkxandbr  «k^signinent  of  a  title  t>onil  inlo   a  sale  of  land,  and 
&«T.  attach  a  lien  to  it,  he  must  presume  that  the  obligor 

has  a  good  and  valid  title  to  the  land.  If  a  vendor 
gives  a  bond  to  convey  land  to  which  he  has  no  title, 
and  it  passes  by  assignment  through  a  hundred  hands, 
it  h  impossible  that  any  one  of  them  can  have  a  lien 
on  it,  growing  out  of  the -transaction.  Contraits 
between  others  cannot  create  a  lien  on  the  land  of  A  9 
when  he  is  no  party.  Now  it  may  be  the  very  want 
of  title  in  the  obligor,  which  induced  him  to  violate 
his  bond,  and  which  entitles  the  assignee  to  dama- 
ges. Is  it  not  strange,  in  such  a  case,  that  the  chan- 
cellor should  presume  be  had  title,  in  order  to  cre- 
ate a  lien.  I  had  supposed  heretofore,  that  the  ra- 
tion:d  presumption  was,  that  when  a  man  failed  to 
comply  with  his  contract,  law  and  charity  both  re- 
quired us  to  presume  that  he  had  not,  on  the  day  it 
was  due,  the  thing  it  called  for.  If  he  had  it,  he 
should  have  delivered  it  or  conveyed  it,  surh  being 
his  duty.  However  this  may  be,  I  certainly  per- 
ceive no  reason  to  presume,  when  a  man  fails  to  dis- 
charge his  engagements,  that  he  was  very  able  to  do 
it,  but  would  not.  Before  his  failure  the  presump- 
tion of  law  is,  that  he  will  comply,  and  that  he  is 
able.  I  do  not  see  how  his  failure  lets  the  presump- 
tion of  his  ability  stand,  and  changes  the  presump- 
tion in  regard  to  his  will. 

I  consider  it  the  duty  of  the  vendor  who  asserts  a 
lien  on  land,  to  show  the  existence  of  such  a  title  as 
the  lien  contended  for^  may  connect  itself  with. 
How  is  the  assignor  of  a  title  bond  to  do  this.^  He 
can  only  do  it  by  setting  forth  a  title  in  the  obligor. 
And  how  is  he  to  reach  this  title.^  He  can  only  do  it 
by  inducing  the  chancellor  to  compel  the  assignee  to 
accept  it.  Where  the  obli^r  has  title  and  has  vio- 
lated his  bond,  the  assignee  mav  sue  for  a  specific 
exenition,  or  for  damages,  at  his  election.  Which 
he-will  do  Is  matter  of  uncertainty.  If  he  sues  for 
damages  will  the  remote  ast^iGrnor  have  a  lien  on 
them,  to  secure  his  demand.^  If, he  would,  then  I 
see  no  reason  whv  he  would  not  have  the  same  lien 
on  a  judgment  for  debt  or  datnaffes  upon  anv  dis- 
cription  of  contract,  to  secure  claims  against  his  im- 
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mediafe  aitsignee.     Surely   where  the  holder  of  the  Ligqit, 
bond  or  lat^t  assignee  converts  his  chose  in  action  in*  ^'- 

to  a  judgment  for  damages,  there  can  be  no  unplied        ^t^c,^ 

lien  upon  it  in  favor  ot  any  assignor.     This  renders  — 

the  lien  contended  for,  ^e|iendenl  upon  a  condition  Dissent, 
which  may  or  may  not  happen.  If  the  holder  of  the 
bond  goes  for  the  land,  then  there  is  a  lien; if  heroes 
for  damages,  then  there  is  none!  Thus  this  implied 
lien  remams  in  dubio^  dependent  upon  the  election 
of  the  latit  assignee,  instead  of  fixed  legal  principles. 
1  his  difficulty,  the  opinion  waives,  and  in  sub&tan(€ 
says,  whether  the  recovery  of  damages  would  or 
would  not  destroy  the  lien,  need  not  \}e  determined; 
for  conceding  it,  that  should  not  prevent  the  en- 
forcement of  the  lien  previous  to  suih  recovery. 
This  is  a  distinct  avowal,  as  I  understand  it,  that  a 
remote  assignor  can  compel  the  assignee  to  aciept 
the  land,  and  thereby  control  him  in  the  exercise 
of  his  election  in  suing  upon  the  bond.  This,  to  my 
mind,  is  a  direct  viplation  of  the  statute,  whiih 
gives  to  the  last  assignee,  the  same  right  of  suing, 
which  the  obligee  would  have  had  by  retaining  the 
bond;  and  that  can  be  nothing  less  than  an  uncon- 
trolaMe  right  to  sue  for  a  s|)ecific  execution  or  for 
damages  at  his  election.  See  the  consequences  of 
compelling  the  last  assignee  to  take  the  land.  I'he 
vendor  sells  at  a  high  price,  and  then  trifles  with 
his  contract  until  ttie  land  falls  in  price  one  half. 
If  he  had  conveyed,  as  he  ought  to  have  done,  the 
assignee  might  have  made  a  profit  even  upon  the 
vendor's  price.  Compelling  the  vendor  to  return 
the  purchase  money  with  interest  may  do  justice; 
but  if  you  compel  the  assignee  to  take  the  land,  now 
worth  only  half,  and  then  sacrifice  it  to  discharge 
the  implied  lien,  you  do  effectually,  by  such  an  in- 
terference, deprive  the  as^^ignee  of  one  half  of  the 
value  of  his  demand  against  the  oMigor  upon  the 
bond.     I  never  can  consent  to  such  a  doctrine. 

But  again,  we  have  discovered  the  maxim  that 
the  chancellor  will  consider  as  done  that  which 
ought  to  have  been  done,  as  applicable  and  effica* 
cious  in  one  cla^^s  of  cases  bearing  analogy  to  this. 
\^e  have  decided  that  we  will  not,  in  order  to  t-c- 
•ure  dower  to  the  wives  of  the  intermediate  assign- 

Voir.     VII,  8« 
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Lioow  org,  take  it,  that  the  tit Te  had  sncc-etisively  passed 

Alex\ndbr  throMjfh  their  hands  to  the  last  a^si£rnee•     bo  far  af 

iic    ,       the  do  ver  ri^ht  of  the  assignor's  wife  is  concerned, 

— — we  look  upon  the  as^iianlnent  as  the  evidence  of  the 

ii»en  .  transfer  lyi  n  chose  in  adton  merely;  hot  now  when 

the  assignor  wants  to  make  the  remote  assignee  sure* 
ty  for  an  insolvent  debtor,  by  im|ilication,  we  see  the 
subject  through  different  ojitics,  and  regard  the  title 
as  having  regularly  passed  through  the  various  as- 
signors down  to  the  la^t  assignee,  and  thereby  fix  a 
lien  upon  the  land! 

How  is  this  new  application  of  the  doctrine  of 
liens  to  work  !n  practice?  The  obligor  has  receiv- 
ed his  purchase  money;  the  last  assignee  has  tiaid 
all  he  agreed  to  give  for  the  bond.  The  effect  oi  the 
statute  is  to  put  them  in  the  attitude  of  obligor  and 
obligee,  as  though  they  had  been  the  original  con- 
tracting parties.  But  under  the  opinion,  the  assign- 
ors, who  have  not  been  paid  the  consideration  pro- 
mised them  for  their  respective  assignments,  have 
a  right  to  break  th^  relation  subsisting  under  the 
statute  between  the  obligor  and  last  assignee,  and 
have  all  their  liens  settled.  There  may  be  ten  or 
twenty  assignors.  How  long  will  it  take  to  end  the 
war  of  liens  which  they  may  carry  on?  Suppose 
the  purchase  money  due  to  A,  the  first  assignor,  is 
not  due  for  ten  years,  then  his  lien  cannot  be  enforc- 
ed until  the  end  of  that  |)eriod.  But  suppose  the 
money  due  B,  a  subsetpient  assignor,  is  due  imme- 
diately, can  he  charge  the  land  in  the  hands  of  the 
last  assignee  forthwith,  or  must  he  wait  patiently 
until  it  shall  be  seen  whether  A's  lien  wiU  be  enfor- 
ced at  the  end  of  the  ten  year?^?  Being  opposed  to 
the  whole  doctrine,  I  shall  not  undertake  to  answer 
this  question,  and  I  shall  refrain  from  putting  more. 

The  case  of  Stewart  vs.  Hutton,  III.  J.  J.  Mar. 
178,  aside  from  the  obUtr  dicta  it  contains,  docs  not 
touch  the  present.  An  entry  and  survey  constitute 
an  inchoate  legal  estate.  It  is  subject  to  execution, 
and  I  still  think  the  vendor  of  such  an  estate  is  as 
much  entitled  to  a  lien  as  if  he  had  obtained  the  pa- 
tent. As  to  the  case  of  Ried  vs.  Wiseman's  heirs,  it 
is  still  within  the  power  of  the  court,  and  I  think 
the  opinion  should  be  withdrawn^     I  confess  that  in 
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these  cases  my  mind  was  not  struck  with  the  impor-'CowAii 
taiice  ot  the  doctrine  which  they  are  quoted  to  sup-  .,      ^^' 
port.     In  assenting  to  them,  I  did  not  jHjrceive  tiie       . 
trainmeis  to  the  bui»i^ess  transactions  of  men,  in  re- 
gard to  the  asbignment  of  title  bonds,  nor  the  great 
danger  of  |)ermittiiig  the  assertion  of  implied  liens 
against  the  last  ai^Mgnee,  and  lixing  him  with  notice 
by  tlie  testimony  oi  witnesses  liat)ie  to  forget  or  mis- 
represent,   which  I  now  i\o.     Nor  did  I  then  dis- 
criminate between  the  sale  of  land,  and  the  transfer 
of   a  chose  in  action,      1  consider  it  better  to  make 
this  ackiiowleUgement  than  to  persevere  in  error. 

Believing  that  the  doctrine  b(  lien  is  misapplied, 
and  that  the  error  of  the  court  consists  in  regarding 
the  assignment  of  a  chose  in  action  as  a  sale  of  land, 
and  that  it  will  operate  injuriously  to  society,  I 
think  the  circuit  court  properly  susitained  the  de- 
murrer. 


Cowan  vs.  Montgomery.  chakouit. 

*     Error  to  the  Lincoln  Circuit;  iiai does,  Judge.  Case  96. 

Jurisdiction.     Practice.     Waiver, 
Chief  Justice  Rob»rt80m  delivered  the  opinion  of  the  court,      jyf^-  |^ 

>?0NTO0MER7  broiight  a  snit  in  chancery 
in  the  Lincoln  circuit  court,  against  Cowan  for  a  set- 
tlement of  partnership  accounts  The  snbpoBna  was 
served  on  Cowan  in  Pulaski  county.  He  never  ap- 
peared. The  bill  alleged  that  he  had  agreed,  in 
writing,  prior  to  the  institution  of  the  suit,  that  it 
might  be  brought  in  the  Lincoln  circuit  court.  The 
bill  was  taken  for  conles!«ed;  and  thereupon  the  cir- 
cuit court  decreed  that  Cowan  should  pay  to  Mont-  cause  of  ac 
goinery  $783  60.  tion  transitol 

Waiving  other  obligations  to  the  decree,  the  want  ^^'  ,  \»rc"it 
r  •      *    \'^'        •    jr  .   i  *     •»  court  alone 

of  jurisdiction  is  fatal  to  it.  of  the  county 

As  the   cause  of  complaint   was  transitory,  the  j."  ^hjch  de- 

Lincoln  circuit  court  had  no  jurisdiction^  unless  pro-  ^j^ea  hws  ju. 

cess  had  been  served  in  Linroln,  or  indess  Cowan  nsdicti  n; 

had,  by  an  answer  or  otherwi*«e,  waived  objection  ''"^®*'  P'o*^"* 

to  the  want  of  jurisdiction.     As  he  did  not  appear,  |^  ^j^^  county 

we  cannot  perceive  how  the  alleged  agreement  to  ia  which' suit 
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MAsoif  et  ah  allow  the  Lincoln  circuit  court  to  adjiulicate  conld 
Peck  ^*         ^^^*  it  jurisdiction.     That  agreement,  if  e\er  umde, 

'. wa*  prior  to  the  institution  of  tiie  suit,  and  could 

IB  oofomm)-   not 9  per  se,  confer  jurihdiction. 

dpiend»I!t,bj  Moreover,  before  such  an  agreement  would  hav® 
hif  ai>pear.  any  eifect  as  an  esto|i|iel  (even  it  it  could  so  operate 
aDce  and  an-  ynder  any  circuinstaiic  et))  it  should  be  proved  as  ad- 
mtment**  milted— and  l>efore  the  court  could  hear  proof  or 
waive  ohjec-  take  the  bill  for  coniiessed,  jurisdic  tiun  of  the  cai>e 
ti  no  tojuria- ^as  indispensable.  Jurisdiction  could  not  have 
aneea'tionf*of  ^*^"  derived  from  the  alleged  agreement,  because 
thec/>ni  l>iin.  the  court  had  no  riisht  to  take  the  bill  for  confessed, 
ant*s  bill  can  or  to  notice  the  agreement  untd  jurisdiction  to  ad- 
t/on  ^"x^h'  '  j"^''<*»^®  '"  ^^^  ^*^  ***^*  t)een  conferred, 
court  oRDDot  Wherefore,  the  decree  of  the  circuit  court  is  re- 
take the  bill  versed,  and  the  cause  is  remanded,  with  instructions 
nor  iiiakeany  ^^  dismiss  the  bill  for  want  of  jurisdiction. 
•tcJpr  upon  Owsley^   for   plaintiff;  ./Ifonroe,    (Junningham  and 

tionitubtaiQ- 

ed.  

CHAffcaav.  -      Mason  et  al  vs.  Peck. 

Case  97.  rrnr  to  the  Micholus  Circuit;  Bi.oviir,  Judge. 

Specific  performance.       JVotice,       Fraud.       Chancery 
practice.     JJeposition^  incompetent^  on  account 
oj  interest  in  depontnt. 
May  1  Chief  Justice  Robehtson,  deliveretl  the  npinion  of  the  Court. 

Peck  filed  a  bill  in  chancery  against 
Case,  for  a  specific  execution  of  a  contract  for  land 
which  Case  had  sold  to  him.  He  made  Stockton, 
Niason,  McMurtrv  and  others,  defendants,  and 
charged  them  with  having  fraudulently  procured 
the  legnl  title,  with  a  full  knowledge  of  his  equity. 
Tiie  circuit  court  decreed  a  siiecific  execution  in  la- 
Yor  of  Peck,  and  directed  Mason  and^thers  to  con- 
vey to  him  the  legal  title. 

This  writ  of  error  is  prosecuted  to  reverse  that 
dei-ree. 

The  decree   must  be  reversed  for  the  following 
reasons: — 
If  complain-      *'  Case,  in   his  answer,  alleges  that  he  and  Peck 
ant  fail  to  au«  liad,  at  the  instance  of  the  latter,  virtually  rescinded 
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the  contract,  prior  to  the  conveyance  to  Stockton,  Mason  e/  al. 
with  whom  Mason  and  McMurtry  were  associated  p      ^*' 
in  interest.     He  calls  on  Peck  to  answer  the  aliega-    '^'' 
tion,  but  he  failed  to  do  so.     It  should  be  admitted,  iw/er  a  tact 
therefore,  that  the  allegation  is  true;  and  consequent-  ^^^^^  ^^ 
ly  Peck  can  have  no  available  equity  against  subse-  and  wh\ch 
quent  purchasers.  defendant 

II.  There  is  no  sufficient  proof  that  Stockton  had  ®*"'  "P®** 
any  notice  of  Peck's  equity,  (even  if  it  existed)  when  Jli,"  |°the"al. 
he  became  a  purchaser  for  a  valuable  consideration,  icyaUon  must 
towit,  the  same  price  wkkh  had  been  promised  by  Peck,  b«  t«^^^^»  *» 
The  deposition  of  Hugiies  is  inadmissable— because  {Jenosition  of 
he  is  interested  in  tiie  event  of  the  suit.     There  is  one  interested 
but  one   other  deposition   tending  to   prove   that  i"  ^^^  event 
Stockton  had  notice,  atid  that  deposition  is  entitled  ?^  ^'J®  .'"'I;, 
to  scarcely  any  etfect,  and  cannot  countervail  the  one ""wiTnes^' 
peremtory  denial  of  notice  in  Stockton's  answer.        not  sufficient 
.    III.  Case  had  no  title,  because    Howard,  under  *'',uce'*oftri- 
whom  he  claimed,  has  failed  to  shew  that   he  him-  or  equity   a- 
self  ever  had  a  oooil  title.     Hughes,  claiming  to  be  g^in^t  the 
guardian  for  two  lufants  (Thomas  and  Lydia  Swear-  ^?  ij.»v«  deni- 
ingen,)  and  claiming  also  under  a  deed  purporting  ?v*er.     ^  ^"' 
to  have  been  executed  by  Van  Morgan,  as  agent  for  Suffici'^nt 
Drusilla  Tliornburgh,  sold  and  conveyed  the  land  F^""*'**?-'^" 
to  Howard.     But  there  is  no  proof  of  his  authority  exi^cution   of 
to  sell  as  guardian.     And  Van    Morgan  had  no  au-  contract  to 
thority  to  sell  for  Mrs^.  Thornburgh  any  greater  in-  convey  land, 
terest  than   she    had   acquired    under   the   will   of  f g'llJlt  whom 
Thomas  Swearingen   Sr.   which,  if  she  held  such  relief  is  de- 
interest  (and  it  is  far  from  appearing  clearlv  that  she  i^ai)^^^^    bad 
did)  did  not  exceed  an  undivided  eighth  part  ol  the  °°  '*^^®' 
tract  of  150  acres  now  in  controversy.     In  addition 
to  all  this,  Van  Morgan  has  sworn  that  Hughes  had 
imposed  upon  him,  and  had  surreptitiously  obtained 
a  deed  to  himselt,  which,  when  signed,  was  repre- 
sented by  him  and  understood  by    Van  Morgan  to 
be  only  an  authority  to  sell  the  land  for  a  stipulated 
sum  to  Howard. 

And  he  has  also  sworn  that  Hughes  refused  to  pay 
any  thing  for  the  land,  and  had  agreed  to  surrender 
the  deed. 

IV.  Drusilla  Thornburgh  and  Thomas  and  Lydia 
Sweariiii^en  have,  for  a  valuable  consiileration,  con- 
veyed the  whole  of  their  title  to  McMurtry. 
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Woof.Er 

V8. 

Stoms  &c% 

P -rchase  of 
laiitl   pemliDg 
siiit  iu  circuit 
co.irt,  gives 
tu  Uio  p'  r- 
cM  ser  «uch 
an  ititt^rest  rs 
WiiJ  au  borizc 
btui  t  *  prufc- 
cute  a  writ 
of  en  or  in  the 
DHmes  of 
th  -se   who«e 
title   he  mn% 
b<ive  acquired 
with  >nt  ex- 
hibiting '  anj 
express  pow- 
er* 


Under  all  these  circiimstanitt^,  with  others,  were 
it  necei^sary  to  meiuiou  them,  the  decree  cauiiot  be 
8ii»tained. 

It  appears  that  Mason  had  acquired  all  the  title  of 
his  co-defendants,  and  that  Thomas  Triplet,  who 
prosecutes  this  writ  of  error  in  the  names  ot  Mason, 
Stockton  and  others,  purchased  Mason^s  interest  un- 
der a  decree  during  the  |iendency  of  this  suit  in  the 
circuit  court.  We  are  of  opinion  that  Triplet  has 
such  an  interest  as  will  authorize  this  court  to  pro- 
tect him  in  the  prosecution  of  the  writ  of  error  in 
the  names  of  those  from  whom  he  acquired  that  in- 
terest-- and  that,  consequently^  we  shall  not  require 
(as  we  have  bern  urged  to  do)  any  express  authori- 
ty from  them,  or  any  of  tiiem,  for  the  prosecution 
of  the  writ. 

Wherefore,  it  is  decreed  that  the  decree  of  the 
circuit  court  be  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  bill. 

TripUli  and  Brovon^  for  plaintiffs;  Haggithy  €ldnn 
and  Talboty  for  defendant. 


Charceeit. 
Case  98. 


May  1. 


'ill5    717 


Wooley  vs.  Stone  &c. 

Error  to  the  Ga>rarri  Cireuit;  Bridges,  Judge. 
JurUMction  of  Chancellor,     Clioses  in  action.     Execu- 
tion,    Milla  Bona.     Statute. 

Judge  Undtrwood  delivert«l  the  opinion  of  the  Court. 

Wooley,  holding  notes  upon  S.  Stone, 
before  he  obtained  judgments  upon  them  and  had 
executions  returned  nulla  bonaj  nled  a  bill  against 
Stone  for  the  purpose  of  restraining  him  from  mak- 
ing fraudulent  transfers  of  his  property  and  chases  in 
action.  Lackey,  a  detendant,  owed  Stone  for  land, 
and  one  ohjei.t  of  the  bill  was  to  subject  the  debt 
due  by  Lackey  to  Stone. 

We  are  of  opinion  that  the  chancellor  had  no  ju- 
dinti"n  owT  >'^^«'"^*>o»^  of  tiic  matters  contained  in  tlie  bill,  until 
th'  choaeB  in  Wooley  had  obtained  his  judgments,  and  had  exe- 
aetion  m  -  ciitions  returned  nulla  bona;  and  therefore  the  whole 
d.  iM  r,  nor  o  proceeding  until  tlie  supplemental  bill  was  filed,  set- 
in  the  sale  of  ^"'g  out  the  judgments,  executions  and  returns  of 


Chancellor 
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-nulla  Aona/shonlcl  be  regarded  as  coram  non  judice.  J^^ilet 
M-Feiian  vs  Jones  and  Crnlrher,  II.  Lift   219.  JoneI-' 

Before  the  supplemental  bill  was  filed,   Wooley 


ha<l  »«ettled  the  amount  of  debt  due  by  him  to  Stone,  until^'"*"/'^ 
and  therefore  there  is  no  ground  for  a  decree  against  piainaot 'hns 
hitn.     We  do  not  |)erceive  how  we  can  with  safety  obtaii  eri  his* 
decree  in  favor  of  H  ooley  upon  the  record  asit  now  Jo«'gin<nt  & 
stands,  a^ain*<t  any  of  the  other  defendants.     The  ,i,n^   rc?i,rrn. 
testimony    of  their   participation    in    the   imputed  eanullabana 
frauds,  with  a  view  to  defeat  the  payment  of  the 
debts  of  Wooley,  is  insuflic  lent  to  counteract  their 
positive  denial.     The  lien  upon  the  land,  a8>erted 
against  La<*key,  cannot  be  sustained  for  the  same 
reason.     Wherefore,  the  decree  is  affirmed. 
Anderson^  for  plaintiff;   Omley^  for  defendant. 


R  alley  vs.  Jones,  eovEHiiNT. 

Error  to  the  NwUon  Circuit;  Hooker,  iudee.  ^ 

Corenan*.     Perfarmanc.  ^"^  "^^ 

Judge  Undkrwooh  At^'w  rp«!  the  oni-ion  of  fhr  court.  -- 

Railf.y  purcha«sed  a  printinj?  press  and  *^ 
type  from  Rav.  To  secure  the  purchase  money,  he 
executed  a  inortcra£rp  to  Ray  upon  the  press  and  ty|>e, 
bearingr  date  12th  October,  1824.  In  February, 
1825,  Railey  sold  to  Wirkliffe  one  hnlf  or  an  equal 
interest  in  the  pre^s  and  type,  for   $162  50,  io  be 

Kaid  on  the  38th  September,  1825,  and  $162  50,  to 
e  paid  on  the  28th  September,  1826,  and  $125,  to 
be  paid  by  the  Ist  March,  1825:  this  last  sum  being 
as  the  aifreement  recites,  the  half  of  the  amount  ac- 
tually paid  by  Railey  to  Ray,  and  the  two  first  nam- 
ed sums  beinfir  fmlf  the  amount  contracted  to  be  paid 
to  Ray,  and  for  which  he  held  a  lien  on  the  press 
and  type.  On  the  29th  of  Auorust,  1826,  Railey  sold 
his  remaining  interest  or  half  of  the  press  and  type 
to  Jones,  who  ai^reed  to  pay  therefor  $210,  in  Com- 
monwealth's Bank  notes,  to  Ray,  or  to  the  holder 
of  said  Railey 's  note,  due  in  ^^  October  nea:^,"  also, 
$84  40,  in  the  same  currency,  &c.  On  the  1st  of  . 
October,    1827,  Wickliffe  sold  his  interest   in   the 

Sress  and  type  to  Jones  for  $225.     The  agreement 
etween  them  contains  the  following  stipulation: 
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Rahet  *'SaiH  Jones  aNo  ohlrcres  Yiimself,  when  the  pre^s  and 

J  ^  \  '  tv|ie  8hill  l»e  sold  under  a  tievree  pronounred  at  the 

Septeinher  term  of  the  NeUon  circuit  conrt,  to  hid 

in  and  ptiri-hn^e  the  ^aine,  or  cause  it  to  he  done,  so 
that  said  N.  Wirkliffe  shall  he  released  from  all  or 
anv  part  of  the  dehts  owing  on  arconnt  of  the  orig- 
'  i'ud  pnrcha^o  of  said  press,  &c.  from  Ray  hv  Railey. 
Ii  is  also  agreed  hy  the  partie*',  that,  upon  the  pay- 
ment of  the  sum  herein  stated  dne  S.  Ray  on  the  <le- 
cree  referred  to,  th*>t  all  claim,  right,  interest  and 
title,  of  said  Wickliffe  is  to  cease.'* 

In  Septemher,  1827,  Riy  ohtained  a  decree  forc- 
clo8in<T  his  mortgage,  and  an  order  for  the  sale  of 
the  press  and  type,  to  rai-e  the  sum  of  $385,  with 
interest  thereon  from  the  12th  of  Octoher,  1826,  and 
on  the  29th  of  Octoher  following,  the  press  and  type 
were  s.ild  hy  the  commissioner,  when  Jones  hecame 
the  purchaser  at  $3^K),  thii%  leaving  a  halance  of  the 
principal,  hesidcs  interest  and  costs  due  from  Railey 
to  Ray,  and  which  Railey  was  com|)elled  to  pay  by 
execution  to  Hundley,  the  assignee  of  Ray. 

Tt  is  very  clenr  that  Railey.  by  his  contracts  with 
Wickliffe  and  Jones,  had  fidly  provided  for  the  set- 
tlement and  discharge  of  his  note  for  $325,  in  Com- 
mon wealth's  paper,  due  Ray  on  the  12th  of  Octoher, 
1826.  Jones  was,  hy  his  contract,  to  pav  $210  of 
the  amount  to  Ray,  or  to  the  holder  of  the  notes 
"Wickliffe's  payments  were  to  he  n»ade  to  Railey, 
and  if  he  had  placed  the  funds  in  Railey 's  hands 
according  to  contract,  then  Railey  woidd  have  been 
enabled  theieby  to  discharge  the  balance  due  Ray, 
or  his  assignee,  after  the  payment  of  $210  by  Jones. 
B'lt  Wickliffe,  instead  of  paying  Railey,  sold  to  Jones 
and  took  Jones'  covenant,  that  he  would  purchat^e 
in  the  press,  &c.  when  sold  under  the  decree,  so  as 
to  release  him,  W  ii  kliffe,  from  anv  debt  owing  on 
account  of  the  original  purcha>e  by  Railey  from 
Rav. 

Railev  instituted  this  action  of  covenant  upon  the 
contract  with  Jones,  and  assigned  a  breach  in  the 
non-pavment  of  the  $210  by  Jones  upon  the  note  for 
$325,  due  Hu'ulley,  assignee  of  Ray,  in  Oct.  1826, 
The  court  instructecl  the  jury  *'that  if  they  believ- 
ed that  Jones  had  paid  under  the  decree  the  sum  of 
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>|300,  and  iliat  sum,  exclusive  of  interest  and  costs,  Railey 
ainoiiiited  to  more  than  $210;  and   if  they  further  ,      ^'' 
believe  that  Jones  paid  the  judgment  against  Railey         \'    ^ 
as  s|)eeified  in  the  covenant  sued  on  (towit,  the  $84 
40,  which  were  to  be  paid  in  discharge  of  a  judg- 
ment against  Railey)  then  the  law  is  for  the  defend-    ' 
ant,  and  they  ought  so  to  find."     The  jury  found 
for  the  defendant. 

If  the  foregoing  instruction  be  incorrect,  the  judg-  Covenant  t# 
inent  must  be  reversed.     That  the  payment  of  $300  T/J^r^.^'f 
under  the  decree,  whether  after  deducting  mterest  nantee  for 
and  costs,  the  balance  would  amount  to  $210  or  not,  $3'25  in  the 
was  no  discharge  of  Jones'  covenant  to  Railey,  we  ^^^^'^  ^^^ 
think  very  clear.     The  suit  by  Hundley,  as  assignee  not  disITharg- 
of  Ray,  was  not  commenced  against  Railey  until  the  ed  bv   the 
5th  of  June,  1827.     Railey 's  note  for  the  $325,  was  P^Xi"f"*;f^ 
due  on  the  12ih  of  October,  1826,  near  eight  months  ^uJcha"co^^ 
before  suit  was  instituted  upon  it.     Now  we  think  covenantee'! 
it  was  the  duty  of  Jones  to  have  paid  the  $210  at  property, 
farthest,  when  Railey's  note  became  due.  He  agreed  '"'^[^^eThe  *^ 
to  make  the  payment  in  August  before  the  note  be-  j,325,  long  af* 
came  due.     If  he  had  done   so,  it  is   mani  e  t  that  ter  the  pny- 
Hundley  would  not  have  obtained  a  judgment  against  ment  ous;ht  to 
Railey  for  the  whole  amount  of  the  noie  for  $325,  J^^^  accor* 
as  he  did  do,  and  then  by  the  sale  of  the  press  and  ding  to  the 
type  under  the  decree,  a  sum  sufficient  to  pay  the  '®"'*'"  j?"**  ®^- 
judgment,  after  crediting  the  $210,  would  have  been  Ifo^enaiit,\: 
raised.     It  is  needless,  tiowever,  to  couiment  on  the  the  n>»tefor 
advantages  which  would  probably  have  resulted  to  $82i  had 

Railey  from  such  a  course,  for   we  are  of  opinion  ^^^.  ^^^S^ 
Ai-   *  .1  *  •       XI       1  ^  in  aiiidgment 

tlrat  the  payment  under  the  decree  was  no  payment  a8:'«iM9t  the 

npon  Railey 's  note;  for  that  note  had  been  merged  drawer  of  the 

in  the  judgtnent  obtained  thereon   by  Hundley  be-"^'®-    ^"^" 

fore  the  mortgaged  pro|)erty  was  sold  under  the  de-  ^  Trtgaged 

cree.     The   purchase  of  the   mort£raged    property  property  by 

when  sold  under  the  decree,  by  Jones,  and  paying  covenantor 

three  hundred  dollars  for  it,  was  no  more  a  payment  ^ftZiol^^rlt 

on    Railey 's  note,  than  if  the  mortgaged  property  was  no' more 

'had  been  ptirchased  by  a  stranger  to  the  transaction.  *  pfrform- 

It  appears   that   no  part  of  the  money  was   paid  by  "oy^.J^'jjJ'*® 

Jones,  under  his  purdiat*e  of  the  mortgassed  pro|)er-  than  if  done 

ty  until  more  than   eijcht  months  had  expired  after  by  a  stranger. 

the  judgment  was  obtained  by  Hundley  against  Rai- 

iey.     The  payment  of  the  money  then,   under  the 

Vpii.  VII.  39 


Digitized  by  VjOOQ IC 


306  I.  J.  MARSHALL'S  KE>0R|*9. 

MAT'i  BziRs  decree  could  not  amount  to  a   legal  satiBfaction  of 
FrnvTov  etal  HuniUey^s  judgment,  and  was  therefore  no  compli- 

nee  with  Jones^  covenant  to  Railey. 

^  The  judj^ment  must  therefore  l)e  reversed,  and 

the  cau:«e  remanded  for  a  new  trial,  not  inconsistent 
herewith. 

The  plaintiff  in  error  must  recover  bis  costs. 
Ruddy  for  plaintiff;  CriUendeny  for  defendanf. 


CHANCBHr 

Oaie  100. 


M ay'a  heirs  vs.  Fenton  et  al. 

Appeal  from  (he  Bracken  Circuit;  Ropxr,  Jodge. 


Mar  2  Estappel     Parties.      Privice,,       Exchange.      Speeifie 

^    '  Execution. 

Chief  Justice  Robertson  tielivered  the  Opinioo  of  the  Court. 
Off  the  9tb  of  October,  1782,  John  May 
and  William  Kennedy  entered  into  a  covenant, 
whereby  Kennedy  undertook  to  locate,  on  as  good 
land  as  was  vacant  in  Fayette  county,  Kentuckvi 
two  land  warrants  (for  42, 53!^  acres  of  land  in  the 
ag^resrate)  which  had  been  issued  to  John  Tabb, 
and  which  May  delivered  to  him  (Kennedy,)  and 
May  covenanted  that  Kennedy  should  be  entitled, 
for  hi«>  services,  to  ^*'one  sixth  part  of  all  lAe  land  ob- 
tained thereupon^  clear  of  all  ex})enses."  It  does  not 
appear  certainly  how  May  had  acquired  an  interest 
in  the  warrants;  nor  does  the  extent  of  his  interest 
appear,  except  from  a  memorandum  made  .by  him- 
self on  the  15th  of  August,  1765,  in  which  he  stated, 
among  other  things,  that  Tabb's  two  warrants  for 
42,532  acres  bail  been  located  for  the  benefit  of  him- 
self and  Tabb,  and  William  May,  George  May  and 
William  Kennedy,  and  that  the  taid  parties  were  en- 
titled to  the  following  interests  therein — towit — 
Tabb  three  sixth  parts — William  Kennedy  one  sixth 
part — William  May  one  sixth  part — and  George 
May  and  himself  (John  May)  one  sixth  part,  or  one 
twelfth  part  each. 

The  warrants  having  been  entered  in  five  separate 
parcels  in  1784,  grants  were  issued  to  Tabb  and 
John  May  for  41,846  acres  in  the  following  manner: 
one  grant  was  issued  on  the  1 5th  of  November,  1786^ 
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for  18,000  acres  to  Tabb  and  John  May  jointly—  ^^^'*^  "'** 
three  other  grants  were  issued  on  the  14th  of  No-  fj.nton^*oZ 

veinber,   1786,  two  of  them  to  Tabb  and  J.  May     ,  

jointly — (the  third  is  not  filed) — and  another  grant 
was  issued  to  Tabb  alone  for  1,278  acres. 

John  May  died  in  the  year  1790,  leaving  a  widow 
and  two  infant  children  in  Virginia.  On  the  15th 
of  August,  1785,  WilJiain  May  soki  his  interest  to 
Matthew  Walton,  who  afterwards  sold  it  to  Lewis 
Craig.  On  the  27th  of  March,  1792,  Tabb  and 
Creorge  May  sold  their  interests  to  Philemon  Thom^ 
as.  On  the  5th  of  June,  1787,  John  May  and  Wil- 
liam Kennedy  agreed  to  make  an  exchange  of  a  por*- 
lion  of  May's  interest  in  the  survey  of  ld,000  acres, 
for  Kennedy's  interest  in  4,532  acres  of  other  loca- 
tions of  Tabb's  warrants. 

On  the  28th  of  June,  1792,  the  legislature  of  this 
state,  at  the  instance  of  Craig  and  Thomas,  passed 
an  act  for  making  partition  between  them  and  John 
May's  heirs,  of  the  41,846  acres  of  land»  by  assign- 
ing to  them  three  fourths,  and  to  May^s  heirs  one 
fourth. 

The  partition  of  the  18,000  acre  tract,  seems  to 
bave  been  made  in  the  fall  1792,  but^fetsnot  report- 
ed until  September,  1794,  (no  partition  seems  to 
have  been  ever  nuide,  of  any  of  the  other  tracts.^ 
The  partition  thus  nnade  assigned  to  John  May's 
heirs  3,000  acres  in  one  place,  and  500  acres  in  ano- 
ther place,  and  the  residue  of  the  tract  to  Thomas 
and  Craig,  after  platting  out  a  considerable  portion 
which  was  covered  by  prior  claims  deemed  superi- 
or to  that  of  Tabb*  and  Co. 

Lewis  Craig  bought  Kennedy's  interest  in  the 
contract  with  John  May  for  exchanjfe  of  lands,  and 
also  his  original  interest  in  the  I8,1K)0  acres.  The 
article  of  agreement,  reciting  this  contract,  is  dated 
December  6,  1792,  and,  among  other  things,  ex- 
cepts from  the  sale,  Kennedy's  interest  in  a  salt 
spring,  and  ^^2,000  acres  of  land  laid  off  by  com- 
tiiissioners  appointed  by  the  General  Assembly  of 
the  state  .of  Kentucky,  to  include  the  said  salt 
spring,"  and  stipulates  that,  if  Tabb's  entry  should 
be  ascertained  to  be  superior  to  that  of  \Villi»"^s 
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MAf'i  HKiRs  which  interfered  with  it,  Craig  should   convey  to 
Fwrr^oif«*o/  Machir  250  acres,  in  compliance  with  a  covenant 

^.^ .-^  previously  made  by  Kennedy  to  Mathir,  aiid  also 

that  ^'if  any  part  of  said  Tat>b's  entry,  tpAic/k  has  been 
divided  by  said  comnmaioners^  and  which  is  now  sold 
by  said  Kennedy,  shall  hereafter  be  taken  by  a  l>ettftr 
cfaim  or  claims,  then  the  said  Kennedy  ngrees  to  re- 
fund to  said  Craig  £30  for  every  100  acres  so  lost, 
and  so  in  proportion  for  any  lesser  quantity."  Craig 
also  p^rchat^ed  from  Walton,  William  May's  interest 
in  the  whole  41,846  acres;  the  written  transfer  by 
Walton  i«  dated  in  1*795;  but  the  appellees  allege 
that  the  contract  was,  in  fact,  made  prior  to  the  |>as^ 
sage  of  the  act  for  partition. 

Thomas  afterwards  released  to  Craig,  who  lived 
on  the  18,000  acre  tract,  and*  who,  having,  as  he 
supposed,  purchased  Irom  John  May's  executrix,  all 
bis  mterest  in  that  tract,  sold  and  conveyed  to  va- 
rious persons  the  3,000  acres  which  had  been  Assign- 
ed to  May's  heirs,  and  which  lie  in  Mason  and  Brack- 
en counties:  after  these  purchasers  had  lived  several 
years,  on  the  lands  respectively  bought  by  them, 
Mfiy's  heirs  obtained  judgments  in  ejectment  against 
them,  to  enjoin  which  a  suit  in  chancery  was 
brought  by  Prazee  and  others,  in  the  Mason  circuit 
court,  and  another  suit  in  chancery  was  instituted 
by  Fenton  and  others  in  the  Brat  ken  circuit  court. 
The  suit  in  Mason  (removed  to  Nicholas)  was  heard 
first,  and  came  to  this  court,  where  the  decree  of 
the  circuit  court,  for  perpetuating  the  injunction  to 
the  judgment  in  Mason,  was  reversed;  a  reference 
to  the  opinion  of  this  court  in  thsit  case,  IV.  LittelPs 
Reports,  391,  will  render  a  recapitulation  of  atl  the 
facts,  coiijiuon  to  both  cases,  unnecessary.  Alter 
that  opinion  was  delivered,  the  coniplaiuants  in  this 
case,  amended  their  bill,  and  averred  that  Craig 
bought  Wm.  May's  interest  prior  to  the  act  of  1792; 
that  he  did  not  buy  Kennedy's  interest  in  the  18,000 
acres,  until  alter  the  passage  ot  that  act;  and  that, 
in  the  assj^ininent  by  the  comuiiKsioners  to  May's 
heirs.  Kenned \  's  interest  as  locator,  was  incbuied, 
so  a^  to  make  one  fourth  oi  the  tract.  The  ansuer 
X  require^  prool,  &c.  insists  on  the  conclusiveness  of 
the  opiuiou  ol  this  court  in  the  other  case,  audavens 
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that  the  parties  in  this  case  had  agreed  to  submit  to  Mat^s  hbirs 
the  decision  of  that,  before  ihe  opinion  referred  to  ^^^  *" 
had  t>eeii  rendered.     Tiie  circuit  court  tiecreed  re-      '  "^^^  ^ 
lief  to  the  coLn|ilainant»,  and  the  delendants  have  ap- 
pealed to  this  court. 

If  the  parties  agreed  that  the  decision  in  the  case  Agreement  to 
ofi\lay,s  heirs  vs.   Frazee  et  al.  should  control  this  ***^f""^  ^^'^^ 
case,  it  would  certainly  be  unjust  for  the  appellees  the^^eVL-^on® 
to  evade  that  agreement.     It  is  not  improbable  that  of  uiiothci,  if 
some  such  understanding  existed,  because  this  case  ^*^»b'»8»ie(i, 
seems  to  have  been  neglected  and  permitted  to  re-  ,ect"u!lted  b^' 
main  stationary  from  tlie  date  of  the  alleged  agree-  the  coun.  ^ 
ment,  until  after  the  opinion  of  this  court  in   the '^**^  opinion 
other  case  had  been  rendered.     But  there  is  neither  Jied'^^'.V"^** 
any  direct  parol  evidence  of  any  such  contract,  nor  fLu^Tn  one"" 
any  record  or  written  memorial  of  it.     Therefore,  C'««^  c mnot 
however  the  fact  may  hapjjen  to  be,  this  court  can-  ^^"^f^'  •« 
not  give  any  effect  to  the  agreement  insisted  on  in  the  subjcct^^  ' 
the  answer  to  the  supplemeittal  bill.     Nor  can  the  nmticr  be  the 
opinion  in  the  case  of  Frazeeetal.  be  admitted  to  be  *''*"*e«nd  the 
decisive  of  the  merits  of  this  case^  merely  on  the  [ho^Iame^^^ 
ground  that  the  same  subject  matter  is  involved  in  wbentbo' 
both,  and  that  the  facts  in  each   case  are  chiefly  the  ^^^^^  ^^e  not 
same;  because  the  parties  are  not  the  same;  the  facts  P'"®*^*'^b  the 
are  not  precisely  the  same,  and  that  opinion,   so  far  cufeVnot 
as  it  is  a  deduction  from  faets^  cannot  be  authoritative  between  ibo 
in  any  other  case,  as  to  persons  who  were  neither  '*'»"«  Parties 
parties  nor  privies  in  that  case.  or  pnvies. 

Nor  can  the  lapse  of  time  prejudice  the  equity  of  Where  party 
the  appellees.     Tbey  have  satisfactorilv  proved  that,  '««^»"«  relief 
many  years  ago,  they  acquired,  as  bona  fide  pur- wT/,7ir,rj;- 
chasers,  all  Craig's   intere^t,  (to  the  extent  of  their  sewion  of 
claims,)  in  the  3,000  acres  of-  land  assigned  by  the  ^^^^^  ""^^'' 
commissioners  to  May's   heirs,  and   that  they  have  Unj^ohi 
resided  on  the  l»nds,  purchased  by  them  fron/Craig,  i«  no  bar,  'bit 
ever  since  the  date  of  their   contracts,  and  there  is  >atherop<. 
Bulficient  reason  to  infer  that  they  never  apprehend-  T*®'  arUanw 
ed  that  there  was  any  defect  in  their  titles,  or  that  ^"«*'°"*'^- 
May's  heirs  had  any  claim   or   would  ever   prefer 
any,  untd  the  ejectment  was  sued  out  against  them. 
Under  such  circumstances  time  is  rather  favorable 
than  otherwise  to  their  claim  to  relief. 
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Mat's  heisi      The  circuit  court,  recognising  and   ratifying  thr 
TmsTvs  ct  al  P'*''^*^^*^"  **>'   ^*'*5  coiiiiius&ionenj,  and  sup|iOfeiiing  that 

,.„     .  ^ Keuiieily'b  interest  was  included  in  the  part  allotted 

to  May's  heirs,  decreed  that  the  contract  for  ex* 
change,  bet%veen  Keiinedy  and  John  May,  should  b% 
enioiced,  and  that  the  iiijuncuon  should  be  |)er|)e- 
tuatedto  the  extern  ol  tiieqiianiit^  of  land  to  which 
the  appellees  were  lieeiueu  lo  he  entitled  under  that 
Gomract,  and  lor  two  thirds,  (Kennedy's  iiiterest  as 
locator,)  ot  so  uiuck  ol  the  «i,UOO  acres  as  he  in 
B*  ackeii,  and  wab  not  conciudea  by  the  opinion  of 
this  court  in  tiie  case  Iroui  Aiason. 

For  the  reasons  assigned  in  the  case  of  May's 
Bin  to  en-  heirs  vs.  Fiazee  et  al.  and  for  other  reasons  which 
force  •prcific  ^^  ^ouid  he  Udele&s  now  to  add,  we  are  not  disposed 
ex».cuti<»n  of  ...  *     ■        i  •     •  ■ 

contract  fur    ^o  disturb  the  partition  made  by  the  commissioners:. 

exch mjco  of  only  two  questions,  therefore,  are  presented;  by  the 
'l  nTmust  **®^*'^»  1^,,.  revision.  Ist.  Should  the  contract  for 
thow^hariiu*  exchange  he  specifically  enforced?  and,  2d,  Should 
contract  can  Kenneuy's  interest,  whatever  it  may  be,  original  or 
,be  fairly  and  derivative,  be  decreed  out  of  the   land  allotted  to 

availably  ex-  ^.       ,     , ' 

ecuted  on  his  ^^^X  »  ^^^irs. 

P^^^*  L  liefore  Kennedy  or  those  claiming  under  him 

can  he  entitled  to  the  full  benefit  of  the  contract 
with  Jotin  May,  for  exchange  of  interests^  H  should 
be  made  clearly  to  appear  that  the  exchange  can  he 
maue  jually  ana  elteciually.  May  was  to  exchange 
a  poriiun  ol  his  interest  iuthe  tract  of  18,000  acres, 
foi  so  much  land  in  another  tract  9,1^  should  be  obtained 
by  Kennedy,  lor  his  interest  of  one  sixth  as  locator. 
'Itiis  cwUiaci  was  made  ajttr  the  emanation  of  tJte  pa- 
tenia  Jur  au  iue  uiiul. 

It  would  seem,  therefore,  that  May  did  not  intend 
Contract  to  to  lake  the  chance  ol  kemiedy's  interest,  or  to  carry 
exchange  ^^^  contract  into  ellect  lo  an^  greater  extent  than 
much  iai^d  as  Kcnneuy  s  inieiest  111  the  land  which  the  patents 
nay  he  ob-  should  iioid  ugaiiist  the  world.  It  would  seem,  also, 
tnined  by  him  ^jj^^  ^^  was  appieheuiicd  that  there  were  prior  ap- 
e^tariocMor  pA<'P»*«^^*«>«»«»  ^*  "^«  4,6UU  acret;  for,  on  any  other 
after  the  ein-  n>pulUesis,  It  would  be  UimcuU  to  imagine  why, 
aiationof      j^^^^,,  ^^H  ^i^^.   j^^^i   ^^i^g  i^j^^^i  i^etii  perlecied,  May 

mTtrchanc.  Stipulated  to  txcbange  lor  bO  much  land  only  as 
ii.gbariraifi;  gKy old  be  obtained.  The  lact,  therelore,  that  pa- 
Bor  is  the  fact 
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tents  have  hcen  obtained  for  a  part  of  the  4,600  ^^^'^  n«iR» 
acres,  cannot  he  admitted  as  sufficient  evidence,  in    p„~!f"  #^, 

this  controversy,  to  prove  that  the  land  or  any  part  — 

of  the  land  so  ([ranted,  was  vacant,  or  has  been  "ob-  "f  the  land 
tained,"  so  as  to  be  available  to  the  appellants.     On  ed'"pr.roVrhlu 
that  point  the  appellees  have  procured  no  evidence;  it  bus  been 
nor  have  they  even  ventured  to  aile^re  that  the  ap-  oi>tatned ;  the 
pellants  ever  obtained,  or  ever  can  obtain,  a  foot  of  ?**'"*>  «>**>»?'- 
the  4,500  acres.     The  appellants   have  averred,  in  of  thecon- 
their  answer,  that  the  whole  of  that  land  was  cover-  tract  must 
ed  by   prior   and  valid    rhiiini:;  and   although  t bat  •'^^^  ^*^®  *''^* 
averment  has  not  been  sustained  by  any  direct  pi  oof, 
nevertheless  it  seems  to  us  that  the  appellees  have 
not  shown,  satisfactorily,  that  there  should  be  a  spe- 
cific execution  of  th<^  contract  for  exchaniire:  and  as 
the  grants  are  insufficient  (for  the  reason  which  has 
been  sus^ig^ested)  to  impose  the  onusontheapfiellants, 
it  was  surely  incumbent  on  the  appellees,  seeking  a 
specific  execution,  to  show  that  it  could  be  decreed 
consistently  with  justice  and    reciprocity.     If  this 
could  be  done,  it  would  have  been  easy  for  them  to 
show  it;  and   it  was   peculiarly  prof)er   that   they 
should,  at  least,  have  attempted  it,  as  Kennedy  was 
the  locator,  and  the  appellants  had  been  non-resi- 
dents and  infants  during  the  greater  part  of  the  time 
from  the  death  of  their  ancestor  to  the  institution  of 
their  ejectments.     Besides,  as  the  ap|)ellants  posi- 
tively swear  in  their  answer,  that   no   part   of  the 
4,500  acres  had  been  saved,  and  as  the  appellees  have 
made  no  allegation  on  that  subject,  but,  by  insisting 
that  the  contract  of  exchange  was  ^<a  chancing  bar- 
gain,'' seem  rather  to  admit  the  fact  averred  in  the 
answer,   it  is  quite   probable  that  no  part  of  the 
4,500  acres  has  been  "obtained"  availably,  or  ever 
can  be,  to  the  appellants.     We  cannot  admit  that 
the  contract  can  be  fairly  construed  as  a  '^chancing" 
one.     Wherefore,  the  equity  of  the  appellees  is,  in 
this  particular,  too  questionable  to  justify  a  specific 
execution. 

If.  But  on  the  second  point  involved  in  the  de- 
cree, we  concur  with  the  circuit  court.  As  the  ori- 
nal  interests  of  all  the  partners  are  clearly  shown, 
by  proof  and  by  admissions,  to  have  been  such  as 
John  May's  memorandum  represented  them  to  be^ 
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-  Mav^s  Hcrns  nnd  as  there  is  no  proof,  or  even  intimation  in  thd 
^*     .    ,  record,  that  Kennedy's  interest  was  ever  diminished 

_       or  John  Viay  s  ever  erdnrued,  except  so  far  as  the 

Bit  of  1192  may  tend  to  authorize  some  such  infer- 
erne,  so  much  of  the  cleiree  as  we  are  now  consid- 
ering, must  he  sustained  hy  showing,  that  Kennedy's 
interest  of  one  sixth,  was  not  purchased  by  Craig  or 
Thomas  nntil  after  the  passacre  of  the  act;  that  it 
was  not  included  in  their  interest  of  three  fourths, 
desijrnated  in  the  preamble,  but  that  it  was  included 
in  the  one  fourth  ascribed  to  May's  heirs,  and  was 
also  int  bided  in  tfie  allotment  made  to  them  by  the 
commissioners.  A  1  this  will,  in  our  opinion,  satis- 
factorily appear  upon  a  careful  examination  of  the 
facts;  and  if  it  shaill,  there  can  be  no  doubt  that  this 
part  of  the  decree  is  right 

One  having         As  Kennedy  ha<l  no  airency  in  procuring  the  act 

no  flgcI.c^  in  f^^  partition,  and  was  not  mentioned  in  \i^  neither  he 

act  of"the"°  **^^  ^^**  claiming  under  him  can  be  affected  by  the  pre- 

General  Af.  amble  or  by  the  act  itself,  unless  fu  had  sold  his  interest  to 

snnbly  mak-  Craig  prior  to  the  date  of  the  act, 

ine  partition         ^.,  '  i_rnii  ri--^         m.     a 

of  Hnd,  and         *  he   conveyance    by    rabb,    of   his   interest,   to 

not  mention-  Thomas,  bears  dale  in  1*794,  two  years  after  the  date 
^'^ '"  '*  *ff"  f  ^^  *^*®  "***'  ^"^  there  is  conclusive  proof  (in  this 
JJ  by  "^1*.  pj^,  I  recorc/)  that  he  had  sold  bis  interest  to  Thomas,  by 
visions,  nor  executory  contract,  in  Mirch  1792,  prior  to  the  daie 
by  the  pre-  of  the  act.  It  also  appears  that  I'homas  boug;ht 
tit1e**iitmri!  George  May's  interest,  of  one  twelfth,  in  March, 
main  uiiim  1792.  Admitting  that  Tabb's  interest  was  three 
paired  unless,  sixth  parts  or  One  half,   when  he  sold  to  Thomas, 

the*ac'!°S«ch  ^"'y  ^"^  ^'^^''  ^*^®  wanting  to  make   Thomas's  in- 
net  is  evi.        terest  three  fourths,  after  he  had  acquired  the  inter- 
denco  only  n-  est  of  Tabb,  and  of  G^'ortfe  May,   in    iVIarch,  1792. 
l^^A^^  n**.^*»f*  Either  Kennedy's  or  William  May's  interest  would 
b»it  noVn-"'    supply  this  defirit   exactly,  and  makeup  the  three 
gainst  hirn      fourths  represented  in  the  preamble,  as  belonging  to 
iWio  had  no      Craig  and   1  homas,    in   consequence   of    contracts 
procurement'  ™^^'®  by  them  with  the  original    claimants;  leaving 
to  John  May  one  twelfth,  and  to  the  party,  who  had 
not  sold,  one  sixth,  constituting  the  remaining  one 
fourth. 

Philemon  Thomas,  in  his  deposition  filed  in  the 
cajse,  but  objected  to  as  incompetent,  swore  that 
Craig  bought  from  Walton,  W.   May's   sixth  part. 
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)>rior  to >he  |>awiftce  of  the  art;  /Aws making fhie  three  May's  heirs 
fourths  rWoribed  in  tlie  preamble,  as  heionsfing  to  FE?iivitei  ed 
Thomas  and  Craisr;  that  Oraier  did  not  buy  Kenne-  ■     ■    .■ .  ■■ 
dv's  interest  until  December  1792,   after  the  fiarti- 
tion  had  been  made,  and  that  Kennedy's  interest  was 
blended   with   John   Mav's  in  the  preamble,  and  in 
the  partition.     This  deposition,   if  admissible,  must 
be  decisive,     ft  mav  be  diffif*ult  to  perceive  why 
Thomas  was  not  a  competent  witness;  hut  as  an  ex- 
tensive analysis)  of  facts  would  be  necessary  for  as- 
certaininit  whether  he  was  com|>etent  or  not,  and  as 
we  deem  the  facts  stated  bv  him  sviflSriently  estab- 
lished without  liis  deposition,  we  will  not  ^ive  it  any 
effect,  and  shall  thus  waive  a  decision  on  its  admis- 
sibility. 

It  is  not  pretended  that  John  May  ever  acquired 
aiiy  riaht  to  the  interest  of  Kenne<ly,  or  to  that  of 
W.  May,  or  that  either  of  the  latter  ever  sold  to  any 
other  person  than  Walton  and  Craig;  consequently 
J.  May's  interest,  at  the  date  of  the  act  of  assembly 
for  partition,  could  not  have  exceeded  a  twelfth 
part,  and  either  William  Mav's  interest,  or  that  of 
Kennedy,  must  have  been  blended  with  it  in  the 
preamble  and  in  the  partition,  unless  Thomas  and 
Craig  had  acquired,  prior  to  the  date  of  the  act.,  the 
interests  of  both  W.  May  and  Kennedy.  The  pre- 
amble is  evidence  as^ainst  Thomas  and  Crai^r  only, 
and  proves  that  their  interest  did  not  exceed  three 
fourths;  but  it  is  not  evidence  asaio^t  Kennedy,  or 
those  nowclairains  under  him,  to  prove  that  he  had 
then  parted  witli  hts  interest;  nor  is  it  any  proof  in  fa- 
vor of  the  appellants  (as  between  them  and  Kennedy)^ 
to  shew  that  the  interest  of  their  father  was  never 
more  than  one  twelfth.  Indeed,  J.  May's  interest 
could  not  have  been  increa^^ed  beyond  a  twelfth  un* 
less  he  had  bought  from  Tahb,  and  there  is  so  inti- 
mation any  toftere  in  the  record,  that  he  enlarged  his 
orifirinal  interest  by  anv  contract  with  Tabb. 

There  is  no  fact  tending*  in  any  degree,  to  prove 
that  Criig  had  acquired  Kennedy's  interest  "prior  to 
Dei-embcr,  1792,  tlie  date  of  their  written  contract. 
As  that  CO  itract  was  very  important  and  embraced 
multifarious  matter,  it  is  not  probable  that  it  was, 
in  fact,  made  years,  or  even  montiit»,  before  it  was  re- 

Vol.  VII.  40 
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^^*  ^''*'**  Hwced  to  writing      W.  Craig  and  Orr  (one  of  th# 
FEitro\€tai.    <^ommi6C(]oner8  who  made  the  |mrtitron)  have  gworn, 

■'     ■      'thai  Keimedy^B  interest   was  included  in  the  allot- 

inent  made  to  May*»  heirs^  ami  that  the  interests  of 
Tabby  W.  May  and  George  May  were  incladed  in 
the  residue  allotted  to  Craig  and  Thomas;  and  this 
is  intrinsically  probable,  because,  as  Kennedy  had 
no  interest  except  that  to  which  his  contract  with 
John  May  for  locating  might  have  entitled  him,  he 
ini|{ht  have  looked  to  J.  May  alone  for  the  fulfil- 
ment of  that  contract,  and  therefore  it  was  proper^ 
especially  in  the  absence  of  May^s  heirs,  to  assign  to 
ihem  their  father's  primary  interest,  aawng  the  origin- 
al  partners^  of  one  fourth,  and  thus  leave  to  Kenne- 
dy, and  the  representatives  of  J.  May,  the  adjust* 
ment  of  their  rights  under  their  contract. 

But  there  is  another  consideration  which  seems 
to  be  almost  conclusive:  Craig  hovghtfrom  Kennedy 
his  intereei  in  the  18,000  acres  mly.  He  and  I'homaa 
bought  from  Tabb,  G.  May  and  Walton  (alias  W. 
Ma3r)  all  fAeir  iniere^  in  the  toltole  41 ,845  acres.  These 
interests  amount  to  three  fourths  of  the  whole  con- 
cern— as  recognized  by  the  act  of  assembly.  But 
Kennedy's  interest  in  the  18,000  acres  alone  could 
not  (if  added  instead  of  W.  May's)  have  made  the 
C4>mpliment  of  threefburthsof  i/^  41,846  acres.  If  it 
could  have  made  the  inteiTst  of  Thomas  and  Craig 
three  fourths  pf  the  18,000 acres,  that  inteiesl  in  the 
41,846  acres  woyld  have  been  less  than  three  fourths, 
and  vice  versa:  and  besides,  Kennedy  would  then 
have  been  entitled  to  a  sixth  of  all  the  other  tracts, 
and  would  not,  on  any  reasonable  hypothesis,  have 
heen,  in  that  event,  pretermitted  intne  act  of  As- 
sembly. Nor  can  we  imagine  how  Craig  and 
Thomas  could,  in  that  way,  have  been  entitled  to 
three  fourths  of  the  41,846  acres,  when  Kennedy's 
sixth  in  the  18,000  acres  would  have  made  their 
portion  s^reater  in  that  tract  than  in  the  residue  of 
the  whole  quantity  to  be  divided* 

It  IS  ti^e,  that  Walton's  transfer  of  W.  May's  in- 
terest, is  dated  in  1*795;  but  that  transfer  is  endorsed 
on  J.  May's  memorandum;  and  it  is,  therefore,  not 
only  more  probable  that  Walton  had  sold  the  inter- 
est before  the  endorsement  was  raade^  and  before 
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the  date  of  the  act  of  Assembly,  than  it  is  that  such  M^r's  rxiri 
a  contract  as  that  between  Kennedy  and  Craig  was  ^^' 
made  months  before  there  was  any  written  i;neniorial  '^'^^^"^  ^•' 
of  it;  but  all  the  facts,  when  consolidated,  contain 
an  intrinsic  prob:ibility  that  Craig  acquired  W. 
May's  interest  prior  to  the  date  of  the  act,  and  did 
Dot  acquire  that  of  Kennedy  until  after  the  partition 
had  been  actually  made  However,  as  Craig  had 
acquired  the  interests  of  both  Kennedy  and  Win. 
May,  it  is  not  material  which  he  acquired  since,  or 
which  before,  the  date  of  the  act  of  Assembly;  one 
or  both  must  have  been  bought  since  the  date  of  the 
act,  for  there  is  not  a  particle  of  proof  tending,  in 
the  remotest  degree,  to  prove  that  both  of  these  in- 
terests had  been  bought  at  that  time — and  there  is 
conclusive  proof,  (intrinsic  and  extrinsic)  that  Ken- 
nedy's interest  was  not  sold  until  December ^  I19t, 
The  preamble  of  the  act  may  prove,  that  the  interest 
of  Thomas  and  Craig  did  not  then  exceed  tliree 
fourths — but  it  cannot  prove  tliat  their  interest  has 
not  since  been  enlarged.  It  may  be  proof  that,  as 
bettoeen  them  and  Jifay^s  htirsy  the  Jatter  were  entitled 
to  one  fourth,  but  it  is  no  proof,  as  bettoeen  May^s 
heirs  and  Kennedy^  that  the  latter,  as  the  locator,  was 
not  entitled  to  any  part  of  the  Courth  conceded  to 
the  former  by  Craig  and  Thomas  in  the  preamble  of 
the  act  of  Assembly.  Indeed,  the  act  itself  provided, 
that  it  should  not  effect  tfte  interest  of  any  person  wiio  was 
not  mentioned  in  it;  thereby  itUimating  that  sotne  other  * 

personj  than  Thomas  and  Craig  and  JMay^s  heirs^  still 
had  an  interest.  As  then  Kennedy  was  not  affected 
by  the  act  of  Assembly,  and  there  is  no  proof,  as 
against  him  or  those  now  claiming  under  him,  that 
J.  May's  interest  exceeded  one  twelfth;  and  as  it  is 
plain  that  Kennedy  sold  his  sixth  of  the  1 8,000  acres 
to  Craig,  after  the  passage  of  that  act,  nothing  in  the 
act  or  in  the  record  can  have  the  magic  effect  of  di- 
vesting that  interest,  or  of  swelling  the  interest  of 
May's  heirs  to  one  fourth.  Moreover,  there  is  a 
writing  in  the  record,  whereby  John  May,  one  of 
the  appellants,  acknowledged,  in  1815,  thali the  in- 
terest of  the  appellants  was  only  one  twelfth,  and 
it  is  not  only  not  pretended  but  there  is  no  pretext 
{or  pretending  that  their  interest,  in  the  whole  41,846 
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Morgan's      acres,  exceeds  onc  twelfth:    How  it  can  have  beeu 

HK1R8  enlarged  to  a  fourth  in   the.  Ib^OOO  acres  al ore,  we 

Marshall,    ^ould  be  unable  even  to  conjecture. 

— —.  It,  therefore,  seems  to  us,  that  May's  heirs  re- 

mained hable  to  Kennedy  on  the  contract  between  . 
hiui  and  their  auce&tor,  tor  one  sixth  ot  the  lb,UOO 
acres,  as  well  as  ol  the  residue  oi  tne  4l,b46  acres; 
and  that,  as  Kennedy  and  those  c;iaiimng  under  hin:^ 
aiquiesced  in  the  partition,  the  ap|ielieeb  are  entitled 
to  a  de<-ree  for  two  thirds  ol  so  uiuch  ot  the  ^,000 
acres  allotted  to  May's  iieirii^  as  lies  iu  Bracken,  and 
is  embraced  in  this  i»uit.  A:^  Kennedy  was  entiilcd 
by  his  contract  with  John  May,  to  one  sixth  ol  tiie 
land  which  should  be  obtained,  it  is  not  necessary 
for  the  apjiellees  to  show,  (as  it  miglit  be  necessary 
for  theui  to  HO  under  other  circumstance^,)  that  the 
whole  ol  tlie  quantity  called  lor  by  liie  warrants  was 
^  located  or  vacant  land,  or  how  much  of  that  quan- 
tity wsis  vacant. 

As  the  circuit  court  decreed  to  the  appellees  a 
greater  interest  than  we  think  them  equitHl>iy  entit- 
led to,  the  decree  is  reversed  and  the  cause  remand- 
ed, with  instructions  to  carry  into  ehect  the  princi- 
ples of  this  opinion,  by  si4ch  orders  and  deciees  as 
shall  be  necessary  and  proper  lor  eilectuating  the 
jiibt  rights  ot  the  parties,  according  to  the  standard 
herein  hxed,  ana  to  the  punciples  ol  justice  and 
equity. 

iirwtrn,  for  appellants;  Beatty^  for  appellees* 
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ejectmewt.  Morgan's  heirs  vs.  Marshall 

Case  110-  A|i,.0ui  iruui  itiv  Uruiit  circuit,  bkowN,  Juou;e. 

Leed.     Copy,     lestimimy. 

May  2.  Chief  Justice  RobKKTso.N  ^  el  vertfd  the  Opinion  of  the  Coitrf. 

Jiuigt'  iSicholas  di(i  &t>i  sil  ib  tbis  cfi»e. 

7im3i6^  Tbis  IS  an  action  of  ejectment  on  a  joint 

' 1  and  several  ueuiihe  by  Altxanuer  5.  Buikt,  iIh;  pat- 

entee, and  by  James  \i.  Ajai shall  ciaiu&Hig  tilie  as 
his  veni'ce.  Juuguieni  was  rendeieu  lor  the  plaui- 
till  ill  tiie  action. 
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We  shall  briefly  notice  and  dispose  of  the  material  Moboan'« 
poiiitb  ill  the  oraer  in  which  they  aie  presented.        h*:ii*8^ 

r  bullit  having  died  prior  to  ihe  dale  of  tiie  de-  Marshail. 
mibC,  there  could  be  no  recovery  on  his  title;  and  it,   ^)  '»«•■  heonr 
therefore,  became  material  to  tlie  plaintitl  to  prove  pi"",j^\o\'e 
title  in  the  other  lessor,  Jas.  M.  Maraiiall.  To  iio  tiiis,  \,  »t,  i«ud  its 
(after  proving  the  loss  of  a  lieed  from  Buikit  to  J.  «;xecati(m  ic 
M.  Marshall,;  he  was  permitted  to  prove  by  Hum-  t?a^iub«VJib- 
phrey  Marshall,  that   he  was  a  subscribing  witness  ingwiuess, 
to  a  deed  for  the  land  in  contest,  executed  by  Buliit  a  op^  sw  in 
to  J.  M.  Marshall  in   119^— and  that  other  persons  ^^j"'®,,^^*'^'* 
as  well  as  himself  had  attested  it;  and  was  also  jier-  ^cierk,"ai  k 
niitted  to  prove,  that  the  deed  had  been  deposited,  true  copy,  U 
in  the  pro[jer  otUce,  for  registration,  and  proved  by  aiimwsibie  to 
two  ol  the  subscribing  wisnesses  in  1793,  but  that  it  JheTelloro? 
tvas  npt  fully  proved  within  the  period  required  by  the  pluintflt 
law — and  that  it  could  not  be  found,  but  had  been  i°  ejcetoient. 
casually  lost.     And  thereupon  a  sworn  copy  which 
had  been  made  out  by  a  deputy  clerk,  was  permit- 
ted to  be  read  as  evidence  to  the  jury.     To  all  this 
the  appellants  excepted.    But  we  are  of  opinion  that 
there  was  no  error  in  admitting,  as  legal  proof,  (he 
facts  thus  excepted  to;  they  constituted  evidence  of 
ashigti  a  grade  as  any  of  which  the  case  was  suscep- 
tible. 

II.  It  appeared  that  Humphrey  Marshall,  asserting 

an  agemy  lor  James  M.  Mar>hall,  (who  resided  in  ^gnt  lo'iho 
PhiiaUelphia,)  relinquished  the  title  ol  the  latter  for  8iat<>»bj  per- 
taxes  due  to  the   Commonwealth.     Upon  this  fact,  >on  assertioK 
the  appellants  moved  the  court  to  instruct  the  jury  *^>msfclfager.t, 
that,  1/  Ji.  Aiarshall  had  relinquished   the  title  to  the  uron^'Er 
Staie^  the  appellee  had  no  light  to  recover.     The  of  title  unleM 
court  relustu  to  give  such  an  instruction,   and  the*J®"®y  P""^*- 
appellaiits  excepted.     There   was  no  prool  of  H.  ^  ' 
ftiarsbalFs  authority  to  act  as  agent  for  J.  M.  Mar- 
shall, and  H.  Mui shall  himself  swore  he  had  no  such 
authority.      The  motion  was,   tiiereiore,  properly- 
overruled. 

III.  The  circuit  court  overruled  amotion  for  a  AJiegedsurr 
new  trial,  and  the  appellants  excepted.  prise  at  the 

rrjeciion  of  a 

ihe  proof  justihtd  the  verdict.     The  statute  of  cupjrof  a 
limitataiions  Old  iiot  aupK.     'Ihe  alkced  surprise  "Titiug,  not 

.  ,  ■  ■    w  o      '        ■  A  evidence 

at  the  rejection  by  the  court  ol  a  copy  Iroin  the  sur-  competent  to 
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HARI.E  veyor's  book  furnished  no  cause  for  a  new  trial — 1st. 

McCoy.  because  such  surprise  would  not  be,  in  itself,  suffi- 

! cient — and  2nd.  because  the  copy,  if  it  had  been  ad- 

prove  a  fact,    mitted,  could  not  have  had  any  legitimate  tendency, 
prise'a^^  would  "^  ^^®  remotest  degree,  to  defeat  the  action. 
ir*a)^^  ■  ^^^       ^^  herefore  the  judgment  must  be  affirmed. 
Sandergj  for  appellants;  Brown^  for  appellee. 


ejkctmekt  Harle  vs.  McCoy. 

.,        ,_.  Error  to  the  Maaoc  Circuit;  Roper,  Judse. 

Case  102.  r 

EjectmetU.       Executory  contract  for  land.      Tenant. 
Wrong  doer.     Trespasser,     Right  of  possession, 

Ifaj  3,  Chief  Jaatice  RoBKarsoN,  delivered  the  opinion  of  the  Court. 

This  ap|)eal  is  prosecuted  to  reverse 
a  judgment  obtained  by  theap|)ellee,  (inconsequence 
ol  an  instruction  by  the  court  to  the  jury,  that  the 
facts  proved  entitled  him  to  a  verdict,)  in  an  action 
of  ejectment  to  recover  from  the  appellant  a  lot  in 
the  town  of  Dover. 

The  demise  was  laid  on  the  1st  of  May,  IS30, 
and  the  only  proof  on  the  trial,  (as  we  feel  author- 
ized to  infeV  from  the  tenor  of  the  bill  of  exceptions,) 
was  that,  in  the  winter  of  1829-30,  McCoy  sold  the 
lot  to  Harle,  and  gave  his  bond  for  the  title;  that 
Harle  forthwith  took  possession  under  the  contract, 
with  the  assent  of  McCoy;  was  to  pay  the  price  in 
two  instalments,  the  first  in  March,  1830,  and  the 
last  one  year  after  the  date  of  the  bond. 

Harle  oflfered  the  bond,  (dated  January  11,  1830^) 
as  evidence;  and  abo .  offered  to  prove  a  tender  of 
Uie  first  instalment;  but  was  overruled  by  the  court. 

He  who  en-  "^^^  '^g^*  deduction  from  the  foregoing  fects,  is, 
tersu lion  land  that  as  the  appellant  entered  under  the  appellee,  he 
under  the  ti-  j^  thereby  estopped  to  deny  his  title,  or  require  any 
L  cl[top!J^  tJ  ^^^^^^  Foof  of  *ts  validity.  But  it  does  ndt  neccs- 
denj  each  sarily  follow,  (as  the  circuit  court  seeoos  to  have 
title.  thought  it  did,)  that  the  appellee  had  a  rights  without 

any  other  ])roof,  to  a  verdict  in  this  suit. 
He  who  en-        There  is  no  fact  in  the  record  tending  in '  any  de- 
landu^ndw  an  S^^^  ^^  P^^^®  ^^*^  ^^^  appellant  WM  a  trespasser,  ^r 
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thai  his  p^aaession  had,  by  any  act  or  omission  by  Harlb 
him,  become  torUoiis  in  fact,  or  in  contemplation  of  ^^^^^^' 
law.     It  does  not  appear  that  he  had  renounced  the  ....     ' 
contract,  or  refused  to  fulfill  it,  or  denied  the  appel-  executory 
lee's  title,  or  had,  in  any  way,  been  disloyal  to  the  *^°"* j^^^^^ '"'^ 
relation   which  the  contract  had  created;  nor  does  ^!|^qo^*^ 
it  appear  that  the  appellee  had  ever  demanded  res-  evicted  from 
titution,  or  done  any  act  equivalent  to  such  a  de- P"**®^^*'"*  *>y 
maod.     It  seems,  therefore,  that  the  possession  of  J^g"|JJf '^^""1' 
the  appellant  was,  at  the  date  of  the  demise,  as  it  by  oome  Mct^ 
was  when   first  taken,  lawful,  and  that  consequent- hnve  convert- 
ly  he  should  not  be  deemed  a  quasi  trespasser  and  g|on*J,;^o'l*** 
subjected,  as  such,  to  the  vexation,  costs,  an<l  dama-  toitiouspos- 
ges  incident  to  an   action  of  ejectment,  which  can  session:  a« 
be  maintained  only  against  a  wrong  doer.  Jl*  t^tV^"*? 

He  was  not  a  tenant  from  year  to  year.     He  was  vendor,  refui- 
not  even  a  tenant  at  will  or  at  sufferance,  according  J,"™**«nffi-^ 
to  the  technical  import  and  consequences  of  tenan-  cient  notice 
cy;  because  there  was  no  contract  of  lease,  express  and  demand; 
or  implied,  and  no  action  for  rent  nor  for  use  and  n"^  "f'^^^nt 
occupation,  could  be  maintained  against  him.     He  „f  parchHse 
entered  under  color  of  title,  and  not  as  tenant.  Ro-  money  wiU 
berts  on  Frauds^  147;  Strange,  783;  Smith  vs.  Stew-  ^^^^  •"®- 
art,  VI.  Johnson's  Keports,  48;  Bancroft  vsi  Ward-  *^'^"  ' 
well,  XIII.  lb.  490. 

Nevertheless,  it  seems  to  be  the  settled  law  in 
England,  established,  not  by  any  modern  statute  in* 
applicable  here,  but  upon  principles  of  reason  and 
right,  which  should  prevail  every  where,  that  a 
bona  fide  occupant,  who  entered  under  an  executory 
agreement  for  purchase,  cannot  be  evicted  as  a  ti*es* 
passer,  in  an  action  of  ejectment  by  his  vendor, 
without  a  notice  to  quit,  or  demand  of  possession 
prior  to  the  date  of  the  demise,  or  unless  he  shall, 
before  that  time,  have  done  something  which,  by 
operation  of  law,  converted  his  possession  from  a 
lawful  to  a  tortious  one.  See  III.  v.  Starkie  on  Ev« 
1G12;  Sugden  on  Yen.  I.  Am.  Ed.  174;  Adams  on 
Ejectment,  Tillenghast's  Ed.  103-6-17;  II.  Whea- 
ton's  Selwyn,  531;  II.  Chitty's  Blackstone,  150^ 
and.  n.  14. 

The  same  doctrine  is  recognised  in  some,  if  not 
all,  of  the  states  of  this  Union.     It  has  been  repeat- 
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Harlb  ediv  recosrniffed  id  New  York.  See  Smith  vs.  Stew** 

Mc'oT.         a't,  supra;  Jackson  vs.   Rowan,  IX.  Johnson,  330. 
-  ..    ,,1 Jackson  vs.  kingsley,  XVII   lb.  158. 

None  of  these  dicta  or  cases  are  authoritative  here, 

but  thpv  tend  persua*«ively  to  show  what  the  law  is 

or  oujrht  to  be  in   this  state,  as  well  as  elsewhere; 

and  as  we  know  of  no  authority   to  the  contrary, 

and  the  doctrine  seein«  to  be  reasonable  ami  just,  we 

feel  authorized  to  declare  it  to  be  the  law  of  Ken^ 

tucky. 

Efpcfm#nt  The  appdiant,  havinff  entered  under  a  lawful  title, 

raalntain!^!     ^*""*>^    ^   deemed   a   trespasser  without   proof  of 

amnst  one     »ome  wrongful  act.     The  law  will  not  presume  that 

who  entpred   his  possession  had  becoine  ludawful,  ami  hence  rea« 

legally,  nml     g^p  ^nd  analogy  seem  to  forbid,  that  he  should  be 

act  by*whicb  «"^j®ctc<J  *o  a  suit  for  a  wrong  of  which  he  had  not 

hi*  poMeFsion  been  fiTuiltv,  in  fact,  or  by  construction  of  law,  un- 

hatliccoiiie     less  he  had  refused  to  surrender  on  a  sufficient  de- 

ciin"onlvbe*    mand  or  notice  to  quit,  or  had  been  guilty  of  some 

mnifitRinefl     positive  act  which  rendered  his  retention  of  posses- 

a^ainst^tref^-sion  Wrongful  in  fact,  or  in  contemplation  of  law; 

f»r.riJIl^«.  such,  for  example,  as  a  denial  of  the  appellee's  title, 

upr  or  a  disavowal  or   renunciation  or  the  contract;  a 

Bnnii  for  litle  mere  failure  to  pav  would  not,  of  itself,  be  sufficient. 

•omnetent  „,,    .     .  '      .  .  .  ,     ,■    ^.  . 

evHerx^e  in         Wherefore,  as  the  instruction  ^iven  to  the  jury  by 

«j»>ctmenf  by  the  court,  Was  inconsistent  with  the  foregoing  doc- 
vpnde^  7o  *""®^  ^^^  verdict  and  judgment  arc  erroneous. 
•how  the nt-  It  aJso  follows,  as  a  corroUory,  that  the  circuit 
d"c8**>o8Ts^  court  erred  in  rejecting  the  bond  for  a  title;  because 
*ion.  °**  it  was  the  best  evidence  of  the  terms  under  which 
the  appellant  had  entered  and  held. 

Judsrment  reversed,  verdict  set  aside,  and  cause 
remanded  for  a  new  trial. 

Reid  and  Depewj  for  plaintiff;  Bromiy  for  defen- 
dant. 
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Trotter  vs.  Sanders  et  ah  ejectment. 

Error  to  th»«  Frauklin  Circuit;  Todd,  Judge.  Case  103. 

Imtrudion,    Aon  suit.     Jury.  •^ 

Chief  Justice  Robfrtson  delivered  the  opini«>n  of  the  Tonrt.      ^^^y  3^ 

This   is  an  ejectment.     The  lessor 
having   proved   title,  on  the   trial,   the  defendants 
proved  facts  conducit^s:  io  show  that  they  had  enter-  ^**?"'^*'*" 
ed  and  continued  to  hold  under  executory  contracts  o..ncl.i9ioii 
of  purcha)«e  from  the  lessor:  and  thereupon  the  cir-  are  (riven in 
cuit  court  instructed  the  jury  to  fin<l  as  in  case  of  a  evidence,  ft  is 
non-suit,  because   the  plaintiff  had  not  proved  any  co!?rVto  in- 
noticc  to  quit   prior  to  the  institution  of  the  suit;  struct  the 
and  a  verdict  an<l  judgment  were  rendered  for  the  y*^y  pcreinp- 
dcfendants  accordingly.  f^'^J^  i„  J,,^^" 

As  the  jury,  and  not  the  court,  had  the  right  toi^^^ode- 
ascertain  the  fact  of  sale,  and  of  entry  and  poi^ses-  '^ '  " 
sion  under  it,  and  as  the  plaintiff  had  not  proved  or 
admitted  that  fact,  the  court  erred   in  giving  a  per- 
emptory instruction  to  find  for  the  defendants. 

Wherefore,  though  the  principle  recognized  in 
the  instruction  may  be  correct,  the  judgment  must 
be  reversed  and  the  cause  remanded  for  u  new  trial. 

Monroe  and  Morehead^  for  plaintiff;  HaggintLiid 
Sandersj  for  deiendants. 


cidc. 


Talbott   vs.   McQuieS.  Motion. 

Motion  from  Garrard  Case  104. 

The   court   having,  at   the   present  m„^  3, 
term,  affirmed  the  decree  of  the  court  below,  and 
awarded  damages  against  the  ap^iellants,  the  ap(>el-  The  cnar*  re^ 
lees,  by  their  attorney,  applied  to  the  clerk   of  tliis  |!*j^'p^*'Jj^^*^'' 
court  lor  an  execution  for  the  damages,  but  he  re-  ihun"the?r 
fused  to  issue  it,  and  they  moved  the  court  to  in- cUrk's  office 
struct  the  clerk  to  issue  it.  *?  «:»'^°'?'' 

their  juii  - 

Bytht  Court — W'e  understand   that  the  practice  n»ent  or -i am- 
has  been,  ever  since  the  organization  of  the  court,  "Yn  i^'the*^^ 
to  remand  the  cause  to  the  court  below  to  be  exe-   .  us*  ?o  the 
eutcd;  we  see  no  reason  for  changing  the  practice,    cour    .lov 

•  -     .  ,     ,  o     o  «  1    be  exeaut- 

.    Motion  overruled.  oa. 

Vol.    VIl  41 
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^ovMA«T.  jl^yj  yg  Burton, 

Case  105.  Error  to  the  Mercer  Circait :  Kxllct,  Jn^ge, 

Conditional  sak.     Mortgage.     Pawn  or  Pledge.     Re- 
demption.     Construction* 
May  3.  '  Chief  Justice  Robertson  dpliven^d  the- opinion  of  the  Court. 

This  is  an  ai-tion  of  cav^mmt  tronghl 
by  Charles  Hart,  aj?airi9t  Charles  P.  Barton,  on  the 
following  writing:  "Borrowed  fronn  Charles  Hart 
Senr.  $275,  for  which  I  have  placed  in  his  hands  as 
security,  a  nesro  girl:  should  I  not  pay  said  sum  of 
money  by  the  SOth  inst.  the  said  girl  is  to  he  the 
absolute  property  of  said  Hart,  and  I  bind  myself 
fo  give  a  bill  of  sale  when  demanded. 

.      (Signed)  C.  P.  BURTON." 

•'Feb.  9th,  1827." 

The  declaration  averred  that  the  slave  had  died 
in  April,  1827,  without  the  plaintifT^s fault,  and  charg- 
ed, as  a  breach  of  the  covenant,  the  non-payment  of 
the  $275  on  the  20th  of  February,  1827,  or  since. 

The  circuit  court,  i)eing  of  opinion  that  cove- 
nant could  not  he  maintained,  sustained  a  demurrer 
to  the  declaration,  and  thereupon  gave  judgment  in 
bar  of  the  action. 

In  revising  the  judgment,  two  questions  are  pre- 
sented for  consideration:  1st.  Does  the  writing  im- 
port a  conditional  sale,  or  only  a  pawn  or  mortgaged 
2d.  If  the  legal  effect  of  the  contract  be  only  a  se* 
curity  for  the  repayment  of  money  loaned,  is  there 
any  covenant  to  pay  the  money  on  the  20th  of  Feb- 
ruary, 1827.^  I'hese  are  legal  propositions,  and 
therefore  must  be  decuied  at  law,  as  tney  should  be 
in  equity,  according  to  the  actual  import  of  the 
writing,'  when  tested  by  the  fixed  rules  of  law  and 
i^easton. 

When  n  writ-  t-  ^^  cannot  construe  the  writing  to  bfc  fegn/evi- 
liis:  «t,itcj^.i  device  of  a  conditional  sale.  The  parties,  and  espe- 
6rlh«  Ln^^^'*"y  the  plaintiff,  may  have  intended  that  the  con- 
rj^  of  ni»Tav^7^*^<'t  should  become  a  sale  on  the  non-payment  of 
(orbe_aToaiL_Jiii*'^275  within  the  eleven  days  allowed  for  tlie  reim- 

'5n("that'(Tie  •>**''^*^®."*  ^^  J^®  '<^»"-  *^>t  ««  ^^e  Writing  states 
-»hrv0Vn:a2c£:t*!?  <^^"*'<ic''«i*ion  to  be  a  loan  of  money,  and  shows 
liycTeci  to  the  jx^e&ily,  that  the  slave  was  delivered  to  the  leiider« 
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as  a  collateral  security,  the  contract,  according  to  Ha«t 
legal  intendment,  is  a  pawn   or  mortgage,     it  was  b^jhyok. 
certainly  so  at,  and  immediately  succeeding  its  com 


pletion;  and  the  maxim,  ^•''once  a  mortgage  alwmjS  ^^o\Utr!^^^- 
ftwHgagt^^'*  is  as  legal  as  it  is  equitable,  and  applies  to  curitYTHie 
aU  collateral  securities,  as  well  to  mere  pledges  as  to  ctmii act  itr»  _ 
technical  mortgages:  See  Edrington  vs.  Harper,  III.  ai^«f'*se^r 

J.J.  Marshall's  Reports,  SbS,  and   Brown  vs.    Be-f*''^ 

ffiont  et  al.  VIII.  Johnson,  ,95. 

It  Is  not  material  whether  this  be  a  mortgage  or  a  r^^ie  right  ot' 
pawn.     The  right  of  redemption  attaches  equally IrefieTTpmnr  — 
to  both,  and  it  is  as  difficult  to  transmute  the  one  as'^^^^^hes  e^- 
the  other  into  a  sale,  by  the  operation  of  the  origi-  fj^^^^^r-" 
nal  contract.     Though  anciently  at  Rouie,  the  ere* m'-rTipy*  huiI 
ditor  and  debtor  were  permitted,  by\lie  kx  commis*  "i>n€ea™yrpr 
soria^  to  make  an  agreement  at  the  date  df  the  pledge,  |^^^^^^*„ 
whereby  it  would,  on  a  prescribed  contingency,  be- trttbi  aio«« ' 
come  the  absolute  property  of  the  pawnee;  such  a  ifue,  than 
pow^r  was  not  indulged,  even  at  Rofne,  since  the  ®^®  *  ^-^^ 
days  of  Constantine,  who  abolished   the   law   by  L^^.'  The 
which  it  had   been   sanctioned.     Every  agreement  common  kW 
for  prevei^^ting  redemption  of  pawns  is  proscribed ''^^^^^"®' "^ 
by  the  Common  law  as  emphatically  as  are  similar  pf^^^ntlng  °' 
agreements  in  mortgi^es  of  real  estate.     Wherefore,  fh<'  recTemp-' 
whether  the  contract  in  this  case  be  deemed  a  pledge ^^^*^P^*^"^^^^ 
or  a  mortgage^  the  same  rules  of  law  apply  to  it,. 
and  produce  the  same  effect.     The  same   contract  : 
which  made  the  slave  a  pledge  for  money  borrowed, 
did  not,  proprio  vigort^   make   her  the  absolute  pro- 
perty of  the  pawnee  or   mortgagee.     If  it  were  ab     •  * 
arigine^  a  pledge  or  mortgage,  it  continued  to  be  so; 
and  whatever  may  have  been  the  actual  intentions 
of  the  parties,  the  deduction  of  law  from  the^ac^  of 
loan  and  of  security^  is  that  the  contract  was^ot  a 
sale,  but  a  pledge  or  mortgage  only.  ^  '  • 

Burton   might  surely  have  redeemed,  even  after  Whcre-oufi. . 
the  eleven  days;  and  as  he  had  the  right  tq^deem,  ^^^^o\^, " 
Hart  had  correspomlent  rights^  and  may  maintain  ad^,the 
suit  for  his  money  without  attenfipting  a  foreclosure,  ^^thrrhasa 
We  cannot  admit  that,  if  one  party liad  a  right  to^^Sil^^ 
treat  the  contrac^^^s  a  mortgage,  the  other  shall  not  ncj;.thfl    \ 
have  a  similar  iiight;  their  rights  must  be  equal  and  <leathj>f  a       r 
reciprocaU  ^  The  contract  is  a  mortgage  or  not  a  '^^^^ej^^?^^^ 
mortgage  as  to  both  parties.    If  the  contract  be^g^^ncd. 
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Hart  considered  a  mortgage,  the  death   of  the  slave  did 

JL'l         ^^^  affect  the  fiiorlgas;eeV  right  to  sue  for  the  ii.o- 

ne\  loaned.  If  it  be  a  pledge  only,  the  death  <!id 
without  cuU  not  affect  any  legal  riyht  whi«h  otherwise  he  may 
pable  nons — 4iave  had  to  sue  for  the  amount  loaned,  unlei>s  the 
part  -fmort  death  resulted  from  his  culpable  neghgrnce,  or  was 
gf^^T^p ftr pn wTocrasioned  by  his  impro|ier  conduct;  and  ihc  deila- 
fip**, 'lop* not  ration  negatives  any  such  delinquency, 
nr-rt  that  ... 

rv/hr.  II.  The  writing  imports  a  covenant  to  pay   the 

2i^^'?7'^  ,  $275  on  tl>e  20th  of  February,  1827.  As  the  con- 
p^y  "kid  Slim  tract  was  not,  according  to  its  legal  operation,  a 
-oTmonf^.v  by  sale,  a  contract  lo  refimd  the  money  must  be  pre- 
jm?  20th  inst.  snmed;  and  we  are  of  opinion  that  su<  h  a  contract 
Arm;  ip'ocl^-  ^^  expressed  by  the  writing  itself,  when  properly 
itf^pTe  Bub-'^construed.  'J  here  is  no  co\Tpnant»  in  totidem  virbis, 
srntpT  hnfl^  to  pay  $275  on  the  20th  of  February,  '27,  or  at  any 
thr^--fiRa^[r  Other  time.  -  But  the  words,  when  sensibly  and  prac- 
oo?r9titui^^  tically  interpreted,  clearly  import  a  covenant  to  pay 
^jTrr«P  cflw^  the  money  which  was  loaned.  And  as  language  ex- 
•^jfl^j^^^  prcMC*  that  which  is  rightly  understood  hy  it,  the  e- 
nejT  '  fore,  if  the  writing  in  tliis  case,  when  projierly  un- 

— —   ,  derstood,  means  that  the  money  waslo  he  reliinded, 

there  is,  of  course,  an  express  covenant  to  that  f  ffect. 

Any  words  Any   words   which,    literally    or    constructively, 
-wrhtch  pviiic^  evince  an  agreenient,  uill  amount  to  an  agiccnient, 
^~a8:rppmenr  j^j^^|  ^\\\^  of  course,  be  an  express  covenant  when 
tu'enn  rx"      inserted  in  a  s|>eiialty.     Ilcncc  a  recital  (in  a  decci) 
pr?^*  covr-      of  an  agreement,   will   amoutit  to  an  express  co\e- 
yttntyr^R-    „a„t   betau^e  it  is  an  acknowledgen»ent,  by  deed,  of 
-ypccialTyr^  the  exigence  ol  such  agreement,      bo  too,  a  similar 
"^        ackno\%le<lgcn;ent  of  a  s^ale  of  land  woidd  be  deem- 
ed an  expietis  covenant  to  convey  the  legal  title,  be- 
cause th€*  act  of  idling   carries  with  it,  as  a  natural 
and  Msual  consequence,  an  obligation  to  niake  a  title. 
The  principle  is  plain  ami  its  application  is  easy;  \^e 
shall,  therefore,  not  exeniplify.  further:  See  Whea- 
tons  Sdwyn,  343-4;  Ba.  Ab.'  Covt.  B;  Beal's  adr. 
vs.  SthoaPsexr.  J.  >  arshall,  476. 

iffir»i"t->*n"  ''Borrowed''  iniports  necessarily  an  obligation  to 
<jt5r?ation  to  return  the  thing  borrowed,  if  it  he  loaned  for  u^c, 
rptiir  rh«  or  to  return  its  kind  and  value  if  it  be  loaned  for 
^aorftsT^"  conMimption.  Therefore,  ac<ording  to  auihoritv, 
lae.  analogy  and  reason,  as  the  word  ^^borrowed"  in  the 
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writing  PI  irnedln- the  (lefemiunt,  imports  an  aiknowl-  Hapt 
ediieineiil  by  him,  ihal  he  had  agretd   lo  leluiui  ihe  p,  ^^  ^ir 

aiiiouiit  borrowed,  or   wa^  under  a  legal  obligation -^ 

to  do  so,  ihe  writing  tonlains  an  exj^ress  covenant 
to  pay  it  at  the  lime  detji^naied,  tb-wil:  the  :^0»h  of 
Felirnarv,  1827.  '-'This  is  to  Witness  ifuit  I  have  bor- 
rowed  £\Ofrom  C  X>."  (Signed)  A.  li.,  is  a  covenant 
to  pay  the  £\0.  Ba.Ab.  Covi.  B. 

'^finp/icrf"    covenants  apply    only    to  real  estate.  i,„piuM!  covc- 
B'lt  there  is  no  analogy  I.elvvetHi  thefii  and  ssuch  as^»'Hnisa.t   i<- 
this.     They  are  covenants^    whii  li   are  not  inierred  ^^^^^^^^rT^ 
from  the  aords,  according  to  their  popular  orgrum- ^ter^.«,  Ip- 
matical   import,    but   are  deduced  by  operation  of  pJicci  torrJ 
law   as  art)itrary,   and    merely  legal   consequence^,  EH^fJ^^, 
flowing  from  certain  teclinical  terms  which  i\o  not,  i^onrs  ini{>:rrr— 
of  themselves,  in  their  common  use,  mean  what  they  accor  linirtTT 
ore  thus  made  lo  imply;  lor  exaujple,  the  law  im- dl?'p*^'J['p-- 
plies  a  warrrnty  from  the  words  '^deynueand  grant,''  jy'^'^j— 
when  used  in  a'lea^e,  thougli  they,  in  fact,  no  more  gnmnr.atical 
import  a  warranty  than  ''sell  and  convey"  would  in  uscis  [u.cxi. 

r     1    ,           •       *  1      I        ■                           '                          vTV'*'*  cove- 
a  deed^  bargain  and  sale.  ^  -naiTT 

A  covenant  which  the  words  import,  when  under^^ 
stood  according  to  their  common  practical  or  gram- 
matical signification,  is  not  an  "implied,"  but  is  an 
express  covenant.  Such  is  the  covenant  in  this  c;t^e; 
for  if,  as  we  have  decided,  the  contract  was  not  a 
conditional  sMe,  the  consequence  ^eems  not  only  ra- 
tional, but  almost  inevitable,  that  it  contains  a  cove- 
nant to  refund  the  money  which  the  word  ""borrote- 
erf,"  ex  vi  termini^  imports. 

Wherefore,  it  seems  to  this  court,  that  the  circuit 
court  erred  in  sustaining  the  demurrer  to  the  plain- 
tilTs  declaration;  and  therefore,  the  judgment  is  re- 
versed and  the  cause  remanded  (or  lurther  proceed- 
ings consiittent  with  this  opinion.  / 

Cunningham^  for  i>laintiff;  Ilarlaiu  for  \1efendant. 

Judge  Underwood  delivertd  the  foUomng  di$eent  from 
the  opinion  of  the  Court, 
In  this  case  I  think  the  circuit  court  correctly 
sustained  the  demurrer  to  the  plaintiff's  declaration.  -^'°'^"  • 
According  to  the  contract  between  the  parties,  if 
3*irton  did  not  repay  the  borrowed  money  on  or 
jefore  the  20th  of  February,  the  negro  girl  became 


Digitized  by  VnOOQ IC 


326 

Hart 
vs. 


J.  J.  MARSHALL'S  REPORTS. 

"the  absolute  property  of  Hart,  and  Burton   bonnd 
hiiiiseh  to  give  Hart  a  bill  of  sale  at  any  time  af- 

-  terwaids,  when  called  on."  The  negro  died  in 
April  in  the  possession  of  Hart,  to  whom  she  was 
delivered  as  a  pawn  in  the  first  instance,  and  now  h^ 
wants  to  throw  the  loss  on  Burton,  contrary  to  th« 
express  stipulation  in  the  contract,  that  the  negro 
was  absolulf  ly  his  from  and  after  the  20th  of  Feh- 

rfuary.  He  does  not  pretend,  in  his  declaration,  that 
be  called  on  Burton  for  a  bill  of  sale,  and  that  he 
refused  to  execute  it.  It  does  not  ap|>ear,  there- 
fore, that  Burton  has  violated  his  contract  in  any 
respect,  unless  it  can  be  shown  that  it  was  his  duty, 
contrary  to  the  express  provisions  of  his  contract, 
to  return  the  money  which  he  had  reieived;  in 
other  words,  to  jiay  for  a  s^hive  which  died  the  pro- 
perty of  Hart.  Why  shall  he  be  made  to  pay  in  di- 
rect op)>osition  to  the  contract?  No  reason' can  be 
assigned  for  it,  unless  it  be,  that  the  contract  shoijd 
be  regarded  as  a  mortgage,  to  which  an  equity  of 
redemption  was  attached  in  favour  of  Burton^  and 
which  would  enable  him  to  redeem,  at  any  time, 
notwithstanding  his  express  covenant,  that  the  slave 
should  be  the  absolute  pro|)erty  of  Hart,  and  that 
he  would  confirm  the  title  by  bill  of  sale  if  requir- 
ed, incase  he  did  not  pay  the  money  on  the  20fh  of 
February.  It  is  not  possible  that  the  parties  could 
have  shown  more  clearly  than  they  have  done,  an 
intention  on  the  part  of  Burton,  to  make  his  pawn 
irredeemable,  in  case  he  did  not  pay  the  money  on 
the  day.  Burton  is  not  asserting  any  right  to  re- 
deem, and  it  is  not  necessary  to  decide,  whether  he 
would  be  estopped  by  the  terms  of  his  deed,  to  as- 
sert such  a  right.  However  that  may  be,  I  am  clear 
Hart  has  no  right  to  claim  a  return  of  the  money 
that  advanced.  He  stipulated  to  take  an  absolute  title 
to  the  S'iave,  unless  the  money  was  paid  him  on  a 
nanied  day.  He  did  get  such  a  title  by  the  terms 
of  the  contract.  If  he  feared  it  was  not  sufficient, 
it  was  his  duty  to  call  on  Burton  for  a  confirmation 
of  it.  Ue  failed  to  do  this,  waited,  till  the  slave 
died,  and  now  wishes  to  evade  so  mUch  of  the  con- 
tract as  gave  Burton  the  right  to  confirm  his  title,  if 
avy  confirmation  was  necessary. 
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The  equitable  right  to  redeem  pawned  or  mort-  H^rf 
gaged  property,  contrary  to  the  stij)ulations  of  the  burton. 
contract,  is  an  innovation  by  the  cimnceilor,  upon 


the  doctrines  of  the  common  law.  h  was  designed  DisBent. 
to  prevent  the  hardships  and  oppressions  which 
usurers  and  money  lenders  were  in  the  habit  of  in-  . 
flicting.upon  those  whose  needy  circumstances  re- 
quired the  use  of  money.  Now,  1  think  the  rea- 
sons upon  which  this  whole  doctrine  is  founded, 
show  that  Hurt  has  no  right  to  avail  himself  of  the 
doctrine  in  this  case.  If  he  lent  $275  and  took  pos- 
session of  the  slave  as  a  pawn  to  secure  its  return, 
and  the  services  of  the  slave  were  worth  more  than 
the  interest  of  the  money,  lie  was  guilty  of  violat- 
ing the  law,  as  a  usurer.  That  the  services  of  the 
slave  were  at  least  equal  to  the  interest,  and  that  the 
one  was  to  be  set  off  against  the  other,  I  infer  from 
the  fact,  that  there  is  no  stipulation  to  pay  interest 
in  the  contract.  That  the  slave  was  equal  in  value 
to  the  sum  advanced,  I  infer  from  the  fact,  that  Bart 
accepted  her  as  ample  security,  and  showed  an  anx- 
iety by  the  terms  of  his  bargain,  to  make  his  title 
absolute.  I,  therefore,  say  to  Hart,  the  doctrine  of 
redemption  does  not  apply  in  your  behalf.  The  ob- 
ject of  that  doctrine  is  to  shield  the  nei-essitous  from 
oppression,  and  it  shall  not  be  |)erverted  to  enable 
you  to  throw  a  dead  negro,  contrary  to  your  con- 
tract, upon  the  hands  of  the  borrower  of  your  mo- 
ney; wiien  if  the  negro  had  lived,  you  would  have 
used  the  contract  to  prevent  a  redeiuptiun,  and 
would  have  reproached  Burton  with  meanness,  if 
he  had  failed  to  execute  the  bill  of  sale  upon  request. 
The  doctrine  of  redemption  shall  not  he  a  sword  in 
your  hands.  I  would,  tlierefore,  in  all  cases  like 
this,  hold  the  lender  tQ  his  bargain.  There  is  no 
usury  or  oppression  oj^erating  upon  him,  which 
would  justify  the  chq^cellor's  interposition  in  order 
to  restrict  the  rigourof  the  common  law  rule;  much 
less  can  I  |)erceive,  any  principle  of  the  common 
law,  which  can  justify  a  recovery,  in  an  action  at 
law,  directly  in  the  face  of  the  contract,  and  in  con- 
travention of  it.  Here  the  parties  have  agreed,  on  a 
certain  event,  that  the  money  shall  be  Burton^s  and 
thes  lave  Hart's  absolute  property.     Yet  by  the  opin- 
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H\RT  ion  overruling  the  demiirnr.  tlie  common  law  judge 

^*'  is  nia^e  to  decide,  that  Burton  shall  not  have  the  mo- 

L.1 n«n',  nor  shall  the  si  ive  he  Hart's  ahsolute  pro|ierty; 

Ohieui.  tfiiis  seltiu<£  aside  the  contrart   made  between   the 

parties,  and  i>ubstituting  by  implication,  a  new  con- 
tract in  opposition  to  it. 

The  contracts  of  men  should  be  respected  and  en- 
forceil  in  courts  of  justice,  according  to  the  inten- 
tion of  the  cni»tnictin<r  parties,  unless  they  be  malum 
in  St,  malum  pryldbitum.  or  contrary  to  some  settled 
principle  of  public  policy.  Now  1  cannot  ^lerceive 
any  tfiingr  in  the  contract  between  Hart  and  Burton 
positively  vi<:ious,  nor  am  I  acquainted  with  any 
principle  of  law  which  prohibits  the  making  of 
such  a  contract.  There  is  a  principle  of  policy,  I 
admit,  which  has  secured  to  morttragors  and  paw- 
ners the  right  to  redeem,  and  in  the  ordinary  cases 
of  mortgages  and  pawns,  I  ^rant^  that  there  should 
be  reciprocity  in  the  rule;  and  whenever  in  such 
cases,  the  mortgagor  or  pledger  could  redeem,  the 
mortgagee  or  pledgee  sfionid  have  his  money,  not- 
withstaiuling  the  destruction  of  tlie  thing  mortgag- 
ed or  pledged.  In  such  cases  as  these,  the  mortgage 
or  pledge  is  no  more  than  a  security  for  the  money 
lent.  But  in  the  |)rescnt  ca^'c  it  is  perfectly  obvious 
that  the  parties  intended  something  more  than  a 
mere  security.  They  intended  a  sale,  upon  condi- 
tion the  money  was  not  paid  on  the  day.  L  it  true 
then,  that  once  a  pawn,  always  a  pawn;  once  a  mort- 
gage, alwas  a  mortgage?  Shall  the  plaintilT,  Hart, 
avail  himself  of  any  such  maxim,  to  change  the 
character  of  the  contract  from  what  it  so  obviously 
is,  and  thereby  convert  an  abs^ointe  into  a  redeema- 
ble estate?  So  far  a;?  considerations,  drawn  from 
public  policy  can  influence  the  case,  (and  it  should 
be  rememi)ere<l  that  such  coi»siclerations  gave  rise  to 
the  right  to  redeem,)  I  am  satisfied  they  are  all 
against  Hart,  and  I  do  not  admit  that  the  maxims 
oHuded  to  are  applicable  in  his  behalf.  In  Bacons 
Abridgement,  Title  mortgage,  letter  B.,  many  rases 
are  stated,  where,  if  the  money  is  not  paid  wiihiR 
a  time  limited^  the  estate  l)ecome«  absolute,  and  I  ob- 
v-.  serve  in  some  of  the  cases  the   grantor  stipulated 

-\         against  his  right  in  equity  to  redeem  the  premiiaes  in 
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xase  he  faJM  to  pay  on  the  day.     I  do  not  sec  it  ^^*^,^ 
noticed  by  the  courts  and  such  stipHlation  declared  burtopt, 
illegal  or  ino})erative.     I   moreover  notice  in  these 


cases,  that  the  want  of  a  covenant  on  the  part  of  the  t^>»wiit, 
mortij^agor,  binding  himself  tp  repay  the  money  ad- 
vanced, IS  a  cdron?  eircnmstance  to  prevent  bim 
from  assertin/BT  a  right  to  redeem  where  he  fails  to 
pay  the  money  on  the  day.  Now  the  opinion  has 
deduced  a  covenant  to  pay,  in  this  case,  from  the 
acknowledgement  by  Burton,  that  fa«  ^^^orrowBd"  the 
money.  If  there  was  nothing  upon  the  face  of  tlie 
contract  incompatible  with  the  deductions  made  in  ^ 
the  opittson^  I  am  aet  prepared  to  say  that,  these  de- 
ductions would  be  objectionable  io  an  ordinary  case 
of  barramiw  money,  and  the  execution  of  an  instru* 
ment  merely  acknowledging  that  fact.  But  when, 
as  here,  the  covenant  is  to  execute  a  bill  of  sale  upon 
request,  confirming  the  title,  in  case  the  money  is 
not  paid  within  the  limited  time,  it  does  seem  to  me 
that  the  idea  of  an  obligiUion  or  covenant  to  return 
the  money  n  completely  iiegatived.  It  is  excluded 
by  the  stipulation  to  do  an  ad  incompatible  with  it; 
and  yet  my  brethren  have  made  Barton  covenant  to 
repay  ibe  money* 

I  therefore  look  upon  this  case  as  frilling  within 
the  principles  recognized  in  Plover  vs.  Levingston 
t  P.  Williams  268,  Miller  vs.  Less,  2  Atk.  494; Tas- 
bury  and  McNama^-a  vs.  Ecktin  &c.  4  Brown's  Pari. 
Ca.  142,  in  all  of  which  the  right  of  the  mortga^^ 
to  pay  a  consideration  for  and  to  stipulate  against 
the  assertion  of  an  equity  of  redemption,  was  recog- 
nized. In  those  cases  lapse  of  time  constituted  a 
consideration  hostile  to  permitting  redemptions.  I 
cite  them  to  show  that  there  is  nothing  illegal  in  con- 
tracting to  surrender  the  right  to  reileem  real  etkdt 
much  less  is  there  any  thing  objectionable  in  such 
a  contract  in  relation  to  a  chattel. 

In  Jacob's  Taw  dictionary,  title  Power,  it  is  shown 
that  there  are  cases  where  the  pawn  cannot  be  re^ 
deemed.  Strange,  919,  is  cited  for  this  principle 
''where  money  is  lent  on  a  pledge,  the  borrower  is 
personally  liable  to  the  payment,  unless  there  be  an 
agreement  to  the  contrary."     Such  agreement  ex- 

Vol.  Vir,  4^ 
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Brasfisld  ifts  in  this  case,  arcorcling  to  my  ui  d  r  tard'ng  of 
Bauqh  &c.  ^^^  traiis:artioii,  and  therefore  Biirioii  is  not  peieoirf 
•I,  ally  liable,  as  the  opinion  decides. 


APPEAI.. 

Oaie  106. 
May  4. 


Too  late  (o 
object  that 
one  oi  sever- 
a]  afraini»t 
whom  justice 
hii<»  rendered 
jud^Dient, 
fniled  to  anite 
io  iippeal 
bond, to  the 
circuit  court, 
after  the  case 
'  has  been  tried 
in  circuit 
court,  and  in 
the  court  of 
appeals  and 
remanded. 


Brasfield  vs.  Baugh  &c. 

Error  to  the  Madison  Circuit;  Fhkuch  Judgfe. 

PracHce.     Appeal  Bond.     Partus.    JwrisdieHaUi 
Time. 
Judge  Cxf DERWOOD  delivered  the  opinion  of  the  Court. 

This  cause  was  before  this  court,  and 
an  opinion  delivered  in  December,  1830,  reversing 
the  judgment  of  the  circuit  court.  Upon  the  re- 
turn of  the  cause  the  circuit  court  dismissed  the  ap- 
peal, on  motion,  because  Adams,  against  whom  and 
Brasfield  the  judgment  had  been  rendered,  jointly, 
by  the  justice,  did  not  unite  in  executing  the  appeal 
bond.  We  do  not  deem  it  important  to  decide 
whether  one  of  two  or  more  defendants  against 
whom  a  justice  of  the  peace  has  rendered  a  joint 
judgment,  could  separately  prosecute  an  appeal  to 
the  circuit  court,  prior  to  the  passage  of  the  act  of 
theSlst  December,  1831,  which  exuressly  provides 
for  the  case.  However  we  might  decide  the  point, 
if  made  in  proper  time,  we  are  clear  that  Baugn  &c. 
delayed  making  it  in  this<'ause  until  it  was  too  late. 
A  trial  took  place  in  the  circuit  courts  then  in  this 
court  without  objection  in  consequence  of  Adams 
having  failed  to  unite  in  the  appeal  bond.  Bot.h 
parties  had  staked  their  case  upon  the  merits,  and 
therefore  we  think  it  was  erroneous  to  permit  them 
to  go  back  and  take  exceptions  to  the  regularity  of 
the  proceeding  when  for  any  thing  which  appears 
jto  the  contrary,  Baugh  i<,c.  have  a  security  upon  the 
appeal  bond  filed,  in  case  they  ultimately  succeed. 

Wherefore  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  proceedings  is 
conformity  to  this  opinion. 

The  plaintiff  in  error  must  recover  his  costs. 
Captriofiy  for  plaintiff;  Turner  f  for  defendant. 
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Sprague  vs.  Sprague  &c.  caAjfctRY. 

Appeal  r 'm  the  Uui  -d  Circ  li  ;  McLean  JU'tge.  Case  107. 

Chancery  practice.      ^on-rendent  defendant.       Order 

of  pttbHcatUm. 
Judge  Underwood  ffeliv  red  the  opit>i>kn  of  (he  conrt.  M'ay  4; 

William  Sprague  (iieil  his  bill  against 
John  Spragae  ami  Dunning  McNair  for  the  purpoite  OrHerof  puhr 
of  collecting  from  John  Sprague,  a  resident,  a  debt  *ica4ion  ii  r^ 
which  he  owed  McNair,  a  non-re5«ident,^ alleged  to  2ertrfi*'d°b/ 
be  insolvent,  and  against  whom  Williaui  Sprague  as-  the  printer 
terted  a  claim.     Pending  the  suit  McNair  died,  and  not  the  editor 
there  was  an  attempt  made  to  revive  it  against  his  ^^  the  paper. . 
representatives.     The  order  of  publication  against 
thena  is  insufficient  because  certiAed  by  an  editor  in* 
stead  of  printer  as  required  by  the  stattite*.     But  the  Answer  puf  in 
persons  named  iii  the  bill  of  revivor  as  administra-  waive tiiregu- 

tors,,  filed  their  answer,  admitting  the  right  of  the  'nf  »"thenti. 

J   •        ^  J.  nM  •  ^  \-   I  cation  of  or- 

complainant  to  recover.      1  liere  is  no  proof,  howev-  der  of  puWf- 

er,  that  they  are  the  administrators  of  McJNair,  and  cation. 
jf  the  filing  of  ttie  answer  was  sufficient  to  cure  the 
illegality  of  ttie  order  of  publication  as  certified,  still 
if  it  be  imiispensable  that  it  should  have  been  prov- 
ed that  they  were  administrators,  the  decree  must 
be  reversed. 

Judge  Underwood  thinks  that  the  complainant  jj.   ^^    ^y 
was  bound  to  show,  before  he- was  entitled  to  a  de-  to  answer       * 
cree,  that  D.  R.  McNair  and  Scott  were  really  the  bill  of  revi- 
administrators  of  D.  McNair,  and,  notwithstanding  ▼<>«•  "-.A.  B. 
the  bill  of  revirvor  agarnst  them  as  administrators  tratorof 'aT 
was  not  answered  by  John  Sprague.     Whether  they  defendant  to 
were  or  were  not  administrators  was  a  fact  which  original  bill 
cannot  be  presumed  to  \y^  within  the  knowledge  of^^^^^^^^^^ 
J.  Sprague,  and  as  he  had  an  answer  in,  denying  his  ministrator^ 
liability  altogether.  Judge  Underwood  thinks  it  was  the  fact  most. 
the  duty  of  the  complainant  to  file  the  record  of  ^  ^s  adlTtt- 
their  quaUfication.     But  the  chief  justice  and  judge  b%  himfaillof 
Nicholas  are  of  opinion,  that  as  John  Sprague  failed  to  answer. 
to  answer  the  bill  of  revivor,  though  filed  subse- 
quent to  the  time  his  answer  was  put  in  to  the  origin- 
al bill,   that  the  facts  stated  in  the  bill  of  revivov 
should  be  taken  as  admitted  by  John  Sprague,  and 
therefore  it  sufficiently  ap|)ears  tliat,  I>.  R.   '.cNair 
and  Scott  were  tho  adtainistrators^  and  as  they  filed 
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their  answer,  it  cured  the  defeat  in  the  authenticap 
tlpn  of  the  order  of  publication. 

The  whole  court  is  of  opinion  that,  the  heirs  of 
D*  McNair  were  not  necessary  parties,  and  that  John 
Sprague  owed  at  leabt  as  much  as  has  been  decided 
against  him. 

Wherefore,  the  decree  must  be  affirmed  with  costs 
and  damages. 

Crittenden^  for  appellant;  Broum  tot  appellee* 


'TaESPASfr. 

Case  108. 


May  ^» 


StAtute  au- 
thorizing trial 
of  right  of 
property  uo- 
der  •}  xeou- 
tio>,  en  pais, 
only  aj)plie's, 
whenciaimed 
by  itran^er. 

Replication, 
th  it  pinintiff 
wai  a  ^^h"U«e 
keeper"  aud 


Prewit  vs.   Walker. 

Error  tp  the  Mercer   circuit.;  K«LX.r  Jadgew 

Justificatim  by  6htriff  mder  fieri  facias.     tS^twle  ea^am)^ 
iiig  property  from  execution.     Pkadmg.     Triulef 
right  oj  property  by  jvry. 

CbiefJustlce  Robertson  delivered  the  Opinion  of  the'Court 
Prewit  sued  Waller  in  trespass  for 
taking  and  converting  a  horse. 

Walker  justified  as  a  deputy  sheriff— averred  that 
he  levied  a  fieri  facias  (in  his  hands  against  Prewit) 
on  tlie  horse— that  it  was  subject  to  thje  execution — 
and  that  a  jury,  empannelled  to  try  the  right  of  prop- 
erty, having  decided  that  the  horse  was  subject  to 
the  execution,  he  sold  it  in  virtue  of  the  process. 

Prewit  replied  that  he  was,  at  the  date  of  the  levy, 
a  farmer  by  occupation  and  a  botia  fide  houaekeepery 
and  that  the  horse  which  Walker  had  sold  was  bis 
ot\ly  '^work  beast, ^^ 

A  deujurrer  to  the  repUcatiion  having  been  sustttn* 
ed»  andPri^wit  having  failed  tq  plead  over,  judgment 
yfSA  renuered  in  bar  ot  his  aiction.  To  reverse  that 
juUguieiU  this  writ  ot  error  is»  prpsecMied. 

li  the  repiicatiou  bad  contained  such  averments 
as  to  show  that  the  horse  was  exempt  from  execu- 
tion, it  would  have^  been  good;  for  the  statute  of  this 
state  regulating  the  trial  of  the  right  of  property,  un- 
der execution,  applies  only  to  a  case  in  which  a  stran- 
ger to  the  process  claimt^  the  propertyr  aod  accord- 
ing to  ttie  common  law,  such  a  verdict  ^as  that 
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iet  forth  in  the  plea  filled  by  Walker,  eould  not  have  Kiscaid 
justified  bis  sale  of  the  horse.  HockVr* 

But  tire  replication  does  not  show  that  Prewit  had 


a  family— and  the  statute  of  1828  (session  acts  151,)  }^!;*^**!J'^'*? 
,.,"'  ^  **i«jr^         »i»  levied  on  ana 

which  exempts  certain  kinds  of  property  from  exe-  foM  by  eher- 

cution,   declares  that  its  provisions   ^'shall  not  be  iff  was  his 

construed  to  extend  to  any  but  actual  bona  fide  t!?'^%''^^J^ 

housekeepers  with  afamily.^^    Therefore  the  replica-  goS  onswcr 

tion  it  insufficient.  tojustifica- 

The  plea  is,  ici  our  opinion^  substantially  good.  ing'^aQd  selll 
It  sufficiently  avers,  we  think,  ihat  ihe  horse  was  ing  in  virtue 
taken  in  virtue  of  the  execution  and  whilst  it  was  in  ^^  fi^faei^ 

Wherefore,  the  judgment  of  the  circnit  coart  is  ''"'••.j'' 
tight,  a»d  must  be  affiruml.  t:'L^:V, 

Harlan^  far  plaintiff;  Cwmingham.  for  defendant,  ''nnactnal 

honafide 


bouse  keeper 
vitbaraiuily. 


Kincaid  vs.  Hockcr.  CHANCE«r. 

Appeal  from  the  Luicolo  Circuit:  fiHii>Cr£S  Jud^e.  ^       .^^ 

Joint  barrawen  of  money.    R£ciprocal  regpomibiliiy.    In* 
solvency.     %3pportiQnment. 
Judge  Undsrwood,  dehtered  ihe  Opinion  of  the  Court.        Mav  s      '^"^ 
On  the  9th  of  January,  1827,  W,  C.       ^   ' 
Barnett,  A.  Hocker  and  J.  Kincaid  executed  their 
joint  and  several  note  to  Burges;?,  for  ^bOO.     Barnett 
dying  insolvent,  and  fiocker  having  paid  a  great  part 
of  the  debt  and  replevied  the  balance,  filed  his  bill 
against  Kincaid,  lor  contribntion,  alleging  that  they 
were  co-sureties.     The  court  decreed  $340  against 
Kincaid,  and  he  has  appealed.     I'wo  grounds  are  as- 
sumed  for  the  reversal  of  the  decree:  first,  that  the 
allegations  of  the  bill  are  insufficient:  Second,  the 
facts  proven  show  that  Kincaid  is  not  liable. 

Upon  the  first  point,  we  deem  it  useless  to  com* 
ment,  because  it  appears  that  Hocker  has  paid  the 
debt,  and  upon  the  return  of  the  cause,  leave  uiay  be 
given  him  to  amend  his  bill  by  averring  the  fact. 

Upon  the  second  point,  we  admit  there  is  some  ABScC  bor^ 
doubt.     Without  going  into  a  detail  of  the  various  r<>.^  money 
acts,  and  then  eompariiig,  leasoning,  and  stating  de-  ippJo^Viate 
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KxNCAiD  duciions,  we  shall  content  ourselves  with  giving  the 
„      ^^      ,  result.     We  think  Barnet  Hocker  and  Kincaid  assQ* 

^^     ciated  to  borrow  the  $800  advanced  by  Burgess, 

individualljr  agreeing  among  themselves  that  Kincaid  should  have 
The  beiefi"*"  '^'"  '*'^  senarale  use  $100,  and  that  the  balance  should 
to  each!*i»  *  ^  equally  divided  between  Barnett  and  Hocker, 
accoHingto  giving  to  each  $850.  It  was  a  partnership  concern 
the  Amount  jq  obtain  the  money  of  Burgess.  All  were  to  be 
"reacMn  hound  to  him,  but  they  were  to  divide  it  out  among 
the  event  of  themselves  in  the  proportions  stated.  The  parties 
tho  inwiten-  stood  as  principal  in  the  note  to  Burgess  for  the 
the^loM*'*^**^*  portions  of  the  money  severally  received  by  thenm 
•hourtrbe  •ue- Barnett  failed.     The   $S60  which  he  should  have 


taineii  by  the  paid  therefore  becomes  a  charge  upon   Hocker  and 
solvent  pai»-  Kincaid,   owing  to  Barnett's   insolvencv,  and  the 
propurtioo      question  is  how  they  ought  to  divide  the  loss.    The 
of  the  aum      benefit  resulting  to  the  associates  from  borrowing 
omployni  by  \\^^  money,  was  in  proportion  to  the  sums  they  sev-^ 
owh  uw.   '    erally  received  out  of  the  amount   borrowed,  and 
therefore  the  loss  occasioued  by  the  insolvency  of 
cither  partner,  should  be  borne  by  the  solvent  part' 
ners  in  the  same  proportion.     This  principle  is  ap- 
plied by  Pothier,  in  his  treatise  on  obligations,  vol.  1 
174,  to  cases  like  the  present,  and  we  regard  the  rule 
as  based  upon  the  purest  equity. 

It  results  that  Hocker  should  pay  seven  nintFts  of 
the  $^50,  which  Barnett  was  bound  for  as  principal, 
in  addition  to  the  $350  received  by  him,  and  that 
Kincaid  should  pay  the  remaining  two  ninths  of 
Burnett's  $350,  in  addition  to  the  $100  received  by 
him. 

The  court  decreed  against  Kincaid  much  more 

than  he  is  c  hargeable  with  according  to  this  rule. 

Wherefore  the  decree  is  reversed,  with  costs,  and 

the  caubc  remanded  lor  proceedings  not  inconsistent 

herewith. 

The  chief  justice  is  of  opinion,  that  the  proof 
shews  that  Kincaid  was  principal  to  the  e;[tent  of 
$100 — and  that  Hocker  and  Barnett  were  principals, 
and  Kincaid  their  surit Vi  for  the  residue,  towit :  $700: 
and  that,  thererore,  he  should  not  lie  required  to 
contribute  any  part  of  the  latter  sum  for  which  h^' 
was  only  Hocker's  security. 
jBrot^  for  api^ellant;  Ow9kyfor  appellees 
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Bryan  vs.  Buford.  ^"""''"- 

Error  to  ihp  Bourbon  ripriiif  •  FRENrw,  JuHic^.  Cate  IIO. 

IndemnUy.     Partnerft.     Pkn^ins^.    DupUcity.     Spe^ 
cial  demurrer. 

Chief  Jufiiice  Ro«»!'«»t<«on  d'»liv'"*»'1  ♦he  Opinion  of  ihe  Conrt.  ^^J  '^• 

Thw  is  an  action  of  covenant  brouffht 
by  Williiini  Buford,  acrainst  George  Brvan  and  Pter- 
son  M.  Bryan  for  an  aHced  hrearli  of  their  cove- 
nant to  indemnifv  him  a^ainist  all  HaUilitv  resulting 
from  dehta  which  had  been  previon<lv  incurred  hy 
hirnself  and  the  paid  Pierson  M  Brvan  and  Willis 
"N.  Brvan  as  partners  in  trade.  The  breach  alleged 
was  the  non-pavment,  hv  the  covenantors,  of  a  note 
which  the  partners,  prior  to  the  date  of  the  covenant, 
had  executed  to  one  William  Scott,  and  the  snbcc- 
qnent  pavment  of  it  bv  Buford,  in  consequence  of  the 
imputed  delinquency  of  the  covenantors.  Buford 
obtained  a  judgment  in  damages  against  George 
Brvan. 

Various  errors  have  been  assigned;  but  we  shall 
notice  two  of  them  only. 

I.  By  a  pica,  no   5,  the-  defendants  in  the  action  Since  the  a^ 
pleaded,  amonir  other  things,  that  Buford  had  not,  ^°ej,^"°"de^ 
as  he  had  averred,  paid  the  amount  of  the  note  to  morrers.  d'n- 
Scott:  and  th*»  circuit  court  sustained  a  demurrer  to  plicitj  does 
that  plea.     In  this  the  circuit  court  erred,  since  the  vitiate  aplea. 
abolition  of  special  demurrers,  duplicity  in  pleading 

as  not  fatal.     Therefore,  if  the  fiOh  plea,  though  it  Covenant  to 
may  be  double,  contain  any  available  matter  in  bar  indemnify 
of  the  action  it  is  ^ood  on  demurrer.     As  the  cove-  *{[|),\"**  ^y^^' 
nantors    undertook    to  indemnify  the  covenantor  bn^ty'to  soit, 
against  a  preexisting  liability  to  suit,  there  was  no  not  broken, 
breach  of  the  covenant  unless  Buford  had  been  sued  unl<*M  cove- 
by  Scott,  or  had  actually  paid  to  him  the  amount  of  "u^^oracia- 
the  note  or  some  portion  of  it  (see  Lewis  et  al.  vs.  ally  pay  tbo 
Crocket,  III.  Bibb  196.)     Therefore  the  plea,  averr-  whole  or 
ing  that  he  had  not  paid  Scott,  was  a  full  and  effec-  Jh" deM.*  ^"^ 
tual  response  to  the  alleged  breach,  and  was  a  good 
plea. 

II.  On  the  trial,  Buford  was  permitted  to  read,  to  Endorsement 
the  jury,  an  endorsement  on  Scott ^s  note,  purport-  on  a  note  of 
in«r  to  be  a  receipt  by  him  to  Buford,  for  the  amount  PfT"*®"*.  ^y 
of  the  note.     As  the  soit  was  brought  in  Buford^s  lleUon  of  "ce!" 
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Lewis  name,  for  Scott's  benefit,  and  as  there  was  no  proof 

GiiiMBs  ^^  *^®  genuineness  of  the  receipt,  or  other  proof  of 

the  alleged  p^iyment  to  Scott,  the  endorsement  on  the 

tbVdefe'^"^^^  note  was  impertinent  and  illegitimate  as  eridence. 
ddiu'9  liabili-      Wherefore,   the  judgment   of    the  circuit  court 
tho^fa^oTof  ^"  a?*'nst  Georg^  Bryan,  must  be  reversed,and  the  cause 
plaintiff's       remanded  for  a  new  trial,  and  with  instructions  to 
having  paid,   overule  the  domurrer  to  the  fifth  plea. 

imietrits^tn-      Bnion  for  plaintiff;  Manhall  and  Han9<m  for  de-- 

iiineoess  bt)      fendunt. 
proved. 


Assumpsit.  LgwIs  VS.  GrimeS. 

Case  111.  Error  to  th»  Jetiamine  C^euit;  Kkllf.  JoJg^e. 

7jni33(j  JhsumpU  for  the  purdkase  nwney  for  land,     Staiule  of 

'■^  fruudsandptrjmm. 

Majr  7.  Chief  Jastiee  Robertson  rieliTerfd  Ihi*  Opinion  of  the  Conrt. 

This  is  an  action  of  assumpsit,  for  $2,000 
Vendor  who  averred  to  be  part  of  the  consideration  promised  by 
ir^coTenTnu  Grimes  to  Lewis,  for  a  tract  of  land,  which  the  latter 
rd  to  convey  had  covenanted  to  convey  to  the  former, 
mafnufn  as.  Grimes  (admitting  that  the  contract  for  the  sale 
•nmpsit  fnr  and  conveyance  of  the  laml  wa»»  in  writing  and  sign- 
the  purchase  ed  by  Lewis,  the  vendor)  pleaded  tiiat  his  assump- 
fuoney  Stat-  ^j^  f^^  ll,e  $2,000,  was  not  in  writing,  and  therefore 
an7perjuric.  (as  he  supposed)  could  not  be  enforced  by  suit.  A 
dots  not  ap-  demurrer  to  the  plea  having  been  overruled,  judg- 
ply  to  the  pro-  ^j^^j  ^^g  rendered  in  bar  of  the  action. 
roi«e  to  pay 

the  conai.te-        The  application  of  the  statute  of  frauds  and  perju- 
ration ;  but  to  ^j^g  ^^  ^^e  assumpf^it  for  the  consideration,  is  the  only 
for%Tuc  oV    matter  presented  to  this  court  for  revision. 
land.  ^n  assumpsit  to  pay  for  land  is  not  a  "contract  for 

~^^  the  SALE  of  fcinrf."    ^leither  the  letter,  policy  nor  ob- 

\8^  3i|  ject  of  the  statute  of  frauds  and  perjuries,  should  be 

deemed  to  emlwace  or  apply  to  a  promise,  express  or 
implied,  to  pay  for  land  which  the  vendor  had  con- 
veyed or  covenanted  to  convey.  If  the  contract  of 
sale  had  been  merely  oral,  and  therefore  invalid  in 
law,  the  assumpsit  for  the  pric^e,  even  if  ii  had  been 
in  writing,  would  not  have  l>een  binding,  for  want 
of  consideration.     But,  surely  a  conveyance  of  lan^  ^ 
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or 'SI  rovennn*  fo  ronvey  land,  woald  be  ti  le^al  atui  ^^^'^ 
snffiriVnt  ronsideration  for  a  binding  promise  t6  pay  GPimil*. 

its  actual  or  conventional  value      Such  a  promise, ^— — 

unon  such  a  conrfderation,  is  not,  in  our  opinion, 
wiMiin  the  statute  of  frauds  and  perjuries — (See  11 
Vol.  Sanders  on  pleadine,  903;)  and  such  seems  to 
have  been.  virfnallv.»<the  derision  of  this  court  in 
the  case  of  McDowell  vs   Delap  fll  Marshall  33.) 
That  was  an  action  of  assumpsit,  by  a  vendor  of  land 
against  his  vendee,  for  the  price.     The  defendant 
succeeded,  ns  he  oneht  to  have  done,  because  there 
was  no  written  memorial  of  the  «afc,  and  because, 
therefore,  there  was  no  le^al  consideration  for  the 
promise  to  pay  the  stipulated  price.     But,  in  the 
opinion  delivered,  this  court  said  that,  as  the  con- 
tract of  sale  was  not  obligatory  on  the   plmntiffy 
"«ic/i  an  agreement  was  consequently,  not  a  sufficient 
or  valid  consideration— /or  the  promiae  on  the  part  of 
the  defendanti*^  and  also  that  *4t  was  certainly  neces- 
sarv  to  produce  in  eviilence  some  memorandum  in 
writing  of  the  agreement  signed  by  the  plaintiff  or 
some  one  duly  authorizefl  bv  Wm."     Here  is  a  plaia 
intimation  that,  if  the  plaintiff,  who  was  the  vendor, 
had  been  bound  by  a  proper  memorandum  in  writ- 
ing:, he  could  have  maintained  assumpsit  against  the 
vendee  for  the  promised  price,  even  though  the  rfe- 
fendant  had  signed  no  memorandum  in  writincr;  and 
the  recnrd  in  the  case  of  Hopkins  vs.  Alvis  (II  Mar- 
shall, 374)  shews  that  the  same  point,  was  involved 
and  was  necessarily  decided,  judiciaHy  and  expressly, 
in  the  same  way. 

Wherefore,  it  is  the  opinion  of  this  court,  that  the 
plea  reiving  on  the  statute  of  frauds  and  perjuries 
presented  no  bar  to  the  action,  and  that,  therefore, 
the  circuit  court  erred  in  overruling  the  demurrer 
to  it. 
•  Judgment  reversed,  and  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  to  the  plea, 
:  Hewitt,  A)r  plaintiff;  Mayesy  for  defendant. 
>ov  VII.  43 
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Caw  lit. 
May  7. 


UoBslruetioo 
given  to  the 
certificate  of 
release,  bj 
which  it  sap- 
posed  to  be 
executed  in 
part  and  in 
part  executo- 


Franklin,  Administrator  &c.  vs.  Hart. 

Appeal  from  the  Fayette  Circuit;  Hkkey  Judg^e. 

JRekam.    Specific  pcrfomuince.    ChaUel    Ckmstruction, 

Jttd^  Uubbbwood  delitered  tiie  opinion  of  the  Court. 
Jade^  Nirbolns  did  O't  sit  in  this  rase. 

Eli  CLETELAifp  conveyed  by  bill  of 
sate  to  Levi  Hart,  a  miniber  of  slaves.  The  wife  of 
Cleveland  nnitecl  in  the  conveyance  for  the  purpose 
of  bairns  the  riirhts  of  her  heirs,  who  it  was  appre- 
bended,  would  be  entitled  to  tbe  f^lavea  alter  her 
death.  There  was  a  ret«rvaliou  of  a  life  estate  to 
Cleveland  and  wife,  upon  the  face  of  the  bill  of  sale* 
It  seems  thai  Cleveland  had  scdd  and  delivered  sun- 
dry slaves  to  others,  before  tbe  execution  of  the  bill 
of  sale  to  Hart,  and  that  he  included  tbe  slaves  so 
sold  in  the  bill  of  sale  to  Hart. 

Shortly  after  tbe  execntion  of  the  bill  of  sate,  Hart 
endorsed  upon  it^  at  the  instance  of  Cleveland,  a  re- 
lease to  the  foHowine  effect,  and  which  was  admitted 
to  record,  the  bill  of  sale  having  been  recorded:  to- 
wit:  "This  certificate  of  release,  witnesseth,  that 
whereas  the  within  Eli  Cleveland,  hath  heretofore 
sold  and  lecrally  conveyed  away  many  of  the  negro 
slaves  therein  specified  as  conveyed  by  him  and  bb 
wife,  to  me  hv  deed  of  indentnre,  bearing  date  the 
J5th  day  of  November,  1819.  Now,  I  do  hereby 
aierree  for  mv^elfi  my  executors,  administrators  or 
assigns,  to  releafie  and  forever  quit  all  claims  derived 
to  me  by  the  aforesaid  and  within  conveyance,  and 
do  now  release  and  forever  quit  claim  against  the 
said  Ell,  his  lieirs,  executors,  administrators  or  as- 
signs, for  aH  such  negroes  in  the  within  deed  speci- 
fied, or  their  values  as  have  before  the  date  thereof^ 
been  so  sold  and  leiniUy  conveved  bv  said  Clevdand 
to  any  fierson  whatever.     Witness  &c." 

On  tbe  trial  of  the  canse  in  the  circuit  coinrt,  it 
seems  to  have  been  entirely  overlooked,  that  tbe  re» 
lease  by  Hart  was  susceptible  of  a  construction  which 
would  embrace  the  slaveis  that  were  possessed  by 
Cleveland,  as  well  as  those  which  he  had  previously 
sold.  **i  do  hereby  agree  for  myself,  4^.  to  release,  aiiJ 
forever  qmt  all  claims  derived  to  me  by  the  ttforestdd  ami 
vntfUn  conveyance,''^  is  very  comprehensive  language^ 
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and  embraces  all  ihe  slaves  mentioned  in  the  bill  of  Fransuh 
sale,  whether  they  were  in  the  positession  of  Cleve-  Adm>&o. 
lanUy  or  whether  they  had  been  «old.     If  the  release  Uart?' 
stopped  with  tins  sentence,  tliere  could  be  no  doubt,  - 


tfaat*Hart  had  agreed  to  give  up  all  claim  whatever  fease  an*/** 
to  ail  the  siaveb,  and  that  it  was  his  duty  to  execute  qaere  at  to 
a  formal  release,  presently.  Is  this  construction  lim-  toe  construe^ 
ited  and  restricted  by  any  thing  apparent  on  the  face  **®"*  *®P- 
of  the  release?  We  think  it  is  not.  The  following 
clause,  beginning  with  the  words  ^^and  do  now  rekase*^ 
tic.  proves  that  Hart  made  an  immediate  surrender 
ol  Jus  title  derived  under  tiie  bill  of  sale  to  the  slaves 
which  Cleveland  had  tberelofore  sold.  This  does  not 
restrict  the  meaning  of  the  language  going  before. 
It  merely  executes  the  contract  so  far  as  the  slaves 
which  Cleveland  had  sold  were  concerned,  and  leaves 
the  contract  in  relation  to  the  slaves  which  Cleveland 
had  m  possession  as  executory,  thet^after  to  be  per- 
fected by  the  execution  of  a  release.  Unless  this  con- 
struction prevails,  the  first  clause  is  without  meaning 
and  should  not  have  been  inserted.  We  cannot  say 
that  It  was  inserted  through  mistake  by  Hart,  and 
that  he  did  not  foresee  the  c£fect  it  might  have,  and 
consequently,  that  it  should  be  disregarded. 

It  does  not  appear  that  Hart  has  ever  executed  a  Plaintiff  ia 
release  lor  the  slaves  which  Cleveland  retained  in<^etinueeato|K 
his  possession,  and  it  may  be  urged,  that  if  the  con- P^^^J^® J" '•^ 
tract  remains  executory,  he  ought  still  to  recover,  execotorj 
Not  so.     A  contract   not  fully  executed,  may  vest  agreement  tm 
such  a  right  to  the  chattel  contracted  for,  as  will  '*'«*•«  i.*>« 
maintain  the  action  ol  detinue.     McDowell  vs.  Hal!,  &7rELc«! 
II  Bibb,  610.     Here  Hart  agrees  to  release  all  claims  tory  contmet 
derived  to  him  under  the  conveyance.     It  is  an  ac-"?*J7«J*»uc*i 
knowledgment  that  he  has  no  right,  and  that  the  jj,in^°^*^t 
right,  is  witti  Cleveland.     As  slaves  pass  as  chattels,  tracted  for,  at 
and  as  Cleveland  retained  the  possession,  we  think  ^iil  maintain 
Hart  should  not  have  been   permitted  to  iecover,5"t?aJ^°'*^^ 
when  he  had  agreed  to  release  all  claims,  merely  be- 
cause he  had  not  performed  his  agreement,  on  the 
jjistitution  of  his  suit. 

The  chancellor  might  refuse  to  compel  a  specific 
performance  of  the  agreement «  because  it  related  to  a 
chattel.    An  action  at  law,  might  be  unproductive. 
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Qlaw 

Rogers. 


The  doctrine,  therefore,  that  an  executory  contract 
for  a  chattel)  comers  the  right  to  the  thing,  ought  to 
prevail  at  law,  as  a  good  defence  to  an  action  of  de- 
tinue brought  ler  the  recovery  of  the  thing. 

The  instructions  given  by  the  court,  were  incon- 
sistent with  the  foregoing  view  of  the  case.  \\e 
deem  it  unnecessary  to  notice  them  particularly,  or 
any  other  point  made  before  this  court. 

Tlie  judgment  of  the  circuit  court  is  reversed, 
with  costs,  and  the  cause  remanded  for  a  new  trial;- 
and  for  proceedings  not  inconsistent  herewith. 

WickHffe  and  fVoolUyy  for  ap{je)lant;  Clikm  for  ap- 
pellee. 


MoTIOJf, 

Case  113. 

Mav  8. 
Record  made 
out  and  sworn- 
tobe  correct, 
by  one  not 
clerk,  the 
clerk  having: 
died,  no  suc- 
cessor ap- 
pointeu  when 
necetsary  to 
file  the  rec- 
ord, admitted 
to  prevent 
di'missal  of 
appeal. 


Clay  vs.  Rogers. 

Motion  to  dismiss  appeal. 
Appt^al  irotii  the  Daviusv  Cit(.ui^ 
1  HE  appellee  moved  the  court  to  dis- 
miss the  appeal,  because  the  transcript  of  the  record 
was  not  propely  certified.  It  appeared  that  the  de,- 
cree  ap|)ealed  from,  was  rendered  13th  July,  1831^ 
appeal  prayed  and  appeal  bond  executed;  but  before 
a  copy  of  the  record  was  made  out,  the  clerk  died, 
and  before  the  intervention  of  a  circuit  court,  it  was 
necessary  to  loilge  the  record  in  the  office  of  this 
court.  The  record  filed  being  made  out  by  a  per- 
son who  made  affidavit,  betore  a  justice  of  the  peaces 
that  the  same  was  correct. 

Motion  to  dismiss  overruled. 


PsT.  Sc  Stnvf. 

CASE  114, 

May  9. 


Warner's  Executors  vs.  Spencer. 

Etror  to  ibe  Je^i.imuie  k  ir«uil;  KmLutv^  Jud^e. 
Demurrer.     EndorsefMnt.     OblUeralian.     Flea. 


Chief  Justice  Robertsom  delivered  the  Opinion  of  the  (^onrt. 
The  circuit  court  sustained  a  demur- 
If  defendant  rer  to  a  petitipu  and  summons  on  a  promissory  note 
do«iretoav!  il  for  monev  ;  and  this  writ  of  error  is  prosecuted  to 
hiaiseliofaD  reverpe  thai  judgment.  * 
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Na  sufficient  reason  for  sustaining  the  demnrrer,  Singleto;* 
hias  been  |>erceived.     The  only  reason  assigned  ii(*, '^^^  \kve    . 
that  an  obliterated  endorsemet  appeared  on  the  note,  Soduskt. 
That  endorsement  does  nol  appear  to  have  ever  con- 


stituted any  part  of  the  contract  between  the  parties,  ^,'\\*^*^7^^^i  t 
or  to  have  l^een  ever  made  by  either  of  them  for  Jipon'a  uoV, 
that  or  any  otlier  purpose.  It'  it  had  been  a  part  of  be  must  shew 
their  contract,  and  iuid.i>een  obliterated  by  the  ob-  ^>  pieaihjit 
ligee  without  the  assent  of  t lie  obligor,  that  faU  cUu.ir t  n nd 
would  be  important,  but  should  be  pleaded.  It  can-  the  cbiitt^ra- 
not  be  made  to  appear  on  demurrer  to  the  petition,  tionwaawitlv- 

Judgment  reversed,  and  cause  remanded,  wjth  in-  Demurrer  %Tti^ 
structions  to  overrule  the  demurrer.  "ot  avaiK 

IleitriU  and  Ckinn^  for  plaintiffs. 


Singleton  and  True  vs.  Sodusky.        Assawlt  ^ 

Error  to   the  J e«8Amine  circuit ;  W.  L,  Keli.v,  Judcc.         ,^        ,*     * 

^  Case  115« 

Verdict,     Certainly* 

Cbiof  Justice  RoBERTSoff  delivered  the  opinion  of  the  Court.      Mayi). 

In  an  action  of  assault  and  battery, 
brought  by  Sodusky  against  Singleton,  True  an<P"^^*^^^*o"«l 
others,  the  jury  sworn  to  try  the  issues  concluded  by  ofihe%Vy^ 
the  pleadings,  returned  the  foUovKing  verdict  :  Bnd  against 

"  Wc,  of  the  jury,  find  against  the  defendants,  Sin^  I'^^u^lx^'and 
gleton  and  True,  five  hundred  dollars  in  damages,  B,  five  hum. 
and  find  the  other  defendants  not  guilty."  dred  d.diars 

Judgment  was  rendered  for  the  damages  (assessed  hixI find^c* 
by  the  jury,)  in  favor  of  Sodusky  against  Singleton  and  D  not 
and  True;  and  they  now  insist,  that  the  verdict  was  f^^un'^'Tl 
vague,  and  not  suflicieiitly  certain  tasustain  the judg-  mei»i' aVaVn!t 
ment.  ^  A  and  B. 

The  jury  did  not,  inform^  expressly  respond  to  the 
issues  of  guilty  or  not  guilt}  ;  but  that. they  found 
Singleton  and  True  guilty  is  necessarily  implied,  and 
is  as  certain  as  that  they  found  the  other  defendants 
not  guilty. 

Nor  does  the  verdict  say,  in  so  many  words,  that 
the  damages  were  found  for  the  plaintiffs  Sodusky. 
But,  srirefy,  there  could  \)v  no  doubts  even  by  the 
most  sceptical,  that  the  verdict  necessarily  imports 
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Stafforb      that  the  damages  were  assessed /or  Sodusky  in  conse* 

g     /*;  ^  ^  ^uence  of  the  ^rong  done  io  him  by  those  found 

«cuTo»I  Ac'  guilty  of  that  wrong. 

" — •      The  judge  who  would  not  give  judgment  on  such 

a  verdict  would  scarcely,  if  ever,  find  a  jury  able  to 
write  a  verdict  hi  language  so  explicit,  technical  or 
exact  as  to  suit  the  fastidiousness  of  his  judicial  taste, 
or  conquer  the  scepticism  of  his  learned  head. 
Judgment  affirmed. 
JSemitj  for  plaintiffs ;  Hagginj  for  defendant. 


Chakcert. 

Case  110. 


Mny^. 


Stafford  vs.  Steele's  Executors,  &e. 

Error  to  tbe  Owen  circuit ;  HiCKsr,  Jodge. 
Bond  for  land.     Assignor  and  Amgntt.     Dilligence. 

RespondlnlUy.  Administralar  with  wiU  annexed,  Pow- 

er.     Slatuies. 
Judge  Underwood  deliTcrcd  the  opinion  of  the  court. 

On  the  28th  of  October,  1809,  JohiT 
Adams,  by  William  Steele  his  attorney  in  fact,  exe- 
cuted an  obligation  for  the  conveyance  of  200  acres 
of  land,  part  of  Richard  Adams'  survey  of  20,000 
'acres,  to  Richard  Vallandingham,  by  deed,  with  gen-- 
eral  warranty,  on  or  before  the  25tli  December,  1811, 
in  consideration  of  four  hundred  dollars.  Tlie  ob- 
ligation represents  John  Adams  as  acting  in  the  ca- 
pacity of  administrator  with  the  will  annexed  of 
Richard  Adams.  John  Adams  is  represented  to  be 
a  citizen  of  Richmond,  in  the  state  of  Virginia. 

On  the  30lh  October,  1812,  Vallandingham  assign- 
ed the  obligation  to  Martin  Stafford,  who,  it  seems^ 
transferred  100  of  the  200  acres  to  Nathaniel  Walk- 
er. There  is  an  endorsement  on  the  obligation, 
signed  by  Martin  Stafford  under  date  of  the  30tU 
November,  1812,  in  which  he  acknowledges  the 
conveyance  of  100  acres  to  Walker. 

On  the  29th  March,  1827,  Martin  Stafford  assign- 
ed the  obligation  to  Lewis  Stafford,  the  plaintiff  in 
error,  without  recourse  in  event  the  land,  or  any 
part  thereof,  should  be  lost. 
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InNovember,  1827,  Lewis  Staflord  filed  his  bill  Stafford 
aninst  the  executors  of  Steele  and  Yallangdinghatn,  steble's  Ex- 
charging,  that  Marshall,  claimingsaid  30^000  acres  as  ecutors  &c. 

a  purchase  from  S.  Todd,  the  administrator  with  the ^— - 

will  annexed  of  Richard  Adams,  had  recovered  the 
land  embraced  within  the  md  oblijS[&tion,  from  Mar* 
tin  Stafford  ;  that  John  Adams,  as  the  administrator 
with  the  will  annexed,  never  had  authority  to  sell ; 
that  his  power  to  Steele,'Con8equently,  did  not  au- 
thorize him  to  sell ;  ttmt  the  purchase  from  Steele 
was  made  on  the  faith  of  his  representations,  declar* 
ing  John  Adams  was  vested  with  the  title,  and  the 
power  derived  from  him  gave  to  Steele  ample  au* 
thority  to  sell  and  convey  ;  that  Martin  Stafford 

Eurchased  from  Vallangdingham  upon  the  faith  of 
is  representations  thai  he  held  the  equitable  title; 
that  Steele's  power  was  ample,  and  that  John  Ad- 
ams held  the  legal  title  ;  that  the  purchase  money 
had  been  paid  to  Steele,  and  that  he  had  never  paid 
over  to  Adams  the  saiiie  or  any  part  thereof.  In 
consequence  of  these  allegations,  and  the  facts  afore- 
said, the  complainant  asserts  a  right  to  reclaim  the  ^ 
purchase  money  paid  to  Steele  and  likewise  to  hold 
Vallandingham  answerable  for  the  amount  paid  to 
him  by  Martin  Stafford,  and  which  exceeded  the 
sum  paid  by  Yallandingbam  to  Steele. 

Steele's  executors  and  Vallandingham  demurred 
separately. 

The  court  sustained  each  demurrer,  and  dismissed 
the  bill,  with  costs. 

This  decree,  in  respect  to  Yallandinghatn,  is  cor-  Theawignor 
rect.     The  cases  of  Moredock   vs.   Rawlings,  III  of  a  bond  cov- 
Monroe,  75,  and  Bedal  vs.  Stith,  lb.  290,  conclu-  ©nantinj:  to 
sively  shew  that  he  cannot  be  charged  unless  he  was  not  fwomm'-* 
guiltv  of  fraud.     It  is  not  charged  that  he  acted  ble  to  a«8n?- 
frauclulently,  and  thereby  induced  Martin  Stafford  neeunlesadue 
to  accept  the  assignment  of  the  obligation.     His  rep-  b^^u^d^^a^d 
reseniations,  in  faith  of  which  the  bill  charges  the  aMi^n^  has 
contract  was  made,  could  amount  to  no  more,  unless  railed—Not 
tained  by  fraud,  than  the  expression  of  an  opinion,  J^J'Jhe'jjo®  - 
$hat  John  Adams  (who  may  have  been  appointed  Heration^pSd 
administrator,  with  the  will  annexed,  by  some  court  by  iiMic:n(»e 
in  Yirginia,)  had  title,  and  h^d  authorized  Steele  to  9^""^  «"*'«- 
fell  and  convey.    These  representdtions  cannot '  be  J^IIbri*- 
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Staffoud  construed  into  a  frnarantec  oTthc  title.  Therefore, 
Stkei  E'sEx*  *^  '*'"  *^  Vallandineham  is  conr«nied,  the  case  is  no 
KcuTOR")  &v  more  than  the  ordinary  assignment  of  an  ohliga- 

•^ —  tion,  where  the  nsstjBrnee  mast  pursue  the  obli^^or 

bv"neri"r'*^"^*^**  diligence  before  he  can  aas«rt  a  claim  against 
con*  ract!  iho'  ^*®  ttMiffnor.  The  fact  that  VullandiB^liam  received 
tbn  vpnrii-e  of  more  money  from  M  StHfibrd  than  he  paid  Steele, 
asM^nor  had  cannot  alter  the  case.  It  does  seem  to  be  a  hardship 
no  tit  e.  iIjj^I  ^^^  assignee  should  have  no  redress  where  he  ' 
i'  A,ns  attor-  P^X*  double  or  treble*  the  sum  which  lie  can  recover 
ney  VorB.who  from  the  oMigor.  But  the  law  is^ettled,  in  the  ca- 
^Vi  i"°  ^*^'^'  ^^  t;ited,  to  the  contrary.  Assignees  must  abide  by 
who  u"evict^'  it,  and  can  only  guard  against  its  effects  by  requiring 
ed,  C  has  a     ^"^  express  contract. 

cove/tl  ^^'         Tlie  <laim  of  the  complainant  againrt  the  execu- 
pricp  paTi,      t^^'s  of  Steele,  stands  upon  a  different  footing.     If 
from  A,  if'  he  they  got  hold  ofihe  money  which  their  testator  receiv- 
have  not  paid  ^j|^  ^5.  ^gent  for  Adams,  and  the  land  or  any  part 
ey"  inh*©  '"  thereof  has  been  taken  by  a  paramount  claim,  tliey 
money  be       or  Adams  s^hould  be  required  to  restore  it  in  whole  or 
paid  over,  B    part.     Upon  this  branch  of  the  case,  however,  we 
B  rrr^repi^^*  ^'^^^'^  muke  no  comment,  as  it  is  our  opinion  that  Ad- 
sen  tntives)  is  ams  is  a  necess^ary  party,  and  ought  to   be  brought 
a  nece«»Rary     before  the  court,  he  being  the  principal  in  the  obli- 
<lcfeDdanr.      gation.     If  he  be  a  non-resident,  and  the  funds  yet 
remain  in  the  hands  of  the  represent atatives  o{  his 
agent,  the  case  is  a  clear  one  for  the  interposition  of 
the  chancellor.     The  court,  upon  the  demurrer  in 
behalf  of  Steele's  executors,  ought  to  have  dismis* 
sed  the  bill  without  prejudice,  for  want  of  proper 
parties,  and  it  erred  in  dismissing,  as  to  them,  abiso* 
lutely. 

Wherefore,  tlie  decree,  asto  Steele's  executors,  iB 
reversed,  and  tlie  cause  reuiandeil  for  proceedings 
not  inconsistent  herewith.  Vallandingham  must  re- 
cover his  costs  in  this  court ;  the  other  parties  must 
pay  their  own  costs. 

Jlfor^AaU^  for  plaintiff;  Crt//encien,  for  Vallanding'^. 
Iiam. 

In  this  ease,  the  counsel  for  phintiff filed  the  foUmcing  pt' 
iition  for  a  re-hearing,  which  ttie  court  oterrultd: 

The  counsel  for  the  plaintiff  in  error,  would  re- 
spectfully suggest,  that  he  thinks  the  position  assuio- 
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«cl  by  the  court,  that  this  is  hut  a  case  of  an  ordinary  Stafford 
assignment,  in  which  the  assignee  must  use  due  dil-  STEsTE'tEx- 
li^ence,  has  been  assumed  without  adverting  to  facts  ecutoks  &c. 

which  mark  the  claim  of  Stafford  with  distinguiffh-  — r: 

ing  traits,  and  place  it  in  another  and  distinct  claims.  ^Jl'lJearUiE.'  * 
If  obligor  in  a  note,  plead  usury  or  the  statute  against 
gaming,  or  non  est  factum^  or  any  other  plea  impugn- 
ing the  consideration,  upon  which  the  note  wasorig-  , 
inally  executed,  it  is  not  necessary  that  the  assig- 
nee should  allege  or  prove  due  diligence,  to  charge 
the  assignor.  Due  diligence  is  Ofdy  necessary  to  re- 
sponsibility, when  by  due  diligence  the  sum  claim- 
ed might  have  been  coerced  ;  or  when  the  failure 
has  resulted  from  the  insolvency  or  other  disability 
or  inability  of  the  obligor ;  not  when  the  consider 
ration,  upon  which  the  instrument  assigned,  has 
failed,  and  from  that  failure  the  prosecution  of  thd 
obligor  has  proved  barren  and  fruitless.  Steele's 
estate  is  not  charged  as  insolvent.  No  attempt  is 
made  to  recover  from  Vallandingham,  the  conside* 
ration  paid  to  Steele.  Stafford  has  lost  the  land,  not 
because  Steele's  estate  is  insolvent,  but  because  Steele 
never  had  power  to  sell  or  convey  the  land.    • 

Stafford  looks  to  Steele's  representatives  as  th« 
source  whence  he  is  to  derive  the  snm  paid  by  Val- 
landingham to  Steele.  But  he  paid  Vallandingham 
for  the  land,  more  than  Vallandingham  had  paid 
Steele.  Is  this  difference  to  be  lost  ?  Stafford  hac 
lost  the  land,  not  from  any  neglect  whereby  Steele 
became  less  able  to  convey  than  he  was  when  the  as- 
signment was  made,  but  from  the  original  inability 
of  Steele  to  make  such  a  contract  as  the  one  assign- 
ed ;  not  from  Steele's  insolvency,  but  because  the 
original  contract  carried  with  it  no  obligation,  and 
never  couldhave  been  coerced.  Shall  he  be  now 
answered,  that  he  did  not  use  due  diligence,  when 
the  most  active  diligence  wotdd  only  have  resulted 
in  waste  of  time  and  loss  of  money  ?  If  Vallanding- 
ham was  ever  liable  to  pay  Stafford  the  excess 
over  the  sum  paid  by  him  to  Steele,  it  is  difRcult  to 
imagine  any  admitted  principle  which  can  have  re- 
lieved him^  unless  it  have  been  effected  by  the  lapse 
of  time.  Vallandingham  is  not  charged  with  fraud. 
He,  as  well  as  Stafford^  acted  under  a  mistaket 

Vei.  VII.  44 
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STiiFPORp  The  reputed  intelligence  of  Col.  Steele,  and  tht 

g       ^\  «  ^  confidence  in  his  integrity,  were  deemed  by  each  a 
xcuTORs  kc,  perfect  i^iiaranty   against  delusion.      \\  ill   not   the 

chancellor  protect  againt^t  the  consequences  of  uiis- 

Peiiiion  for  a  t^fc^  a,  ^p|l  ,jg  Qf  fraud  ?  The  lanti  was  the  consid« 
rew  Mriog.  ^^ation  of  the  original  purchase  ;  the  land  was  tlie 
consideration  moving  to  the  asFisfnee  which  induced 
him  to  pay  his  assignor,  not  only  llie  first  price,  hut 
the  additional  sum.  'I*h]s  consideration  has  failed. 
The  assignee  is  not  the  recipient  of  the  advantage 
which  urged  him  to  the  contract.  The  assignor  has 
not  only  been  reinstated  in  his  orif(inal  funds,  and 
saved  from  loss,  but  he  has  gained  from  his  assignee 
the  advance  paid  on  his  purchase.  He  has  commu- 
nicated no  benefit.  How  has  this  occurre<l  ?  Not 
through  fraud,  through  mistake.  What  does  hon- 
esty require  }  That  the  assignor  should,  as  nearly  as 
practicable,  restore  to  his  assignee  that  which  has 
passed  from  him  without  any  consideration.  If 
Stafibrd  had  used  due  diligence,  and  Steele  had  been 
insolvent,  and  the  land  lost,  what  would  have  been 
the  sum  of  Yallandingham's  liability  ?  The  amount 
received,  together  with  costs  and  interest.  This  is 
not  considered  a  case  in  which  due  diligence  is  the 
pivot  of  responsibility.  Under  this  view,  there  is 
no  attempt  to  charge  Vallandingham,  further  than 
the  excess  received,  over  what  he  paid.  The  assig- 
nor is  admitted  to  be  solvent ;  from  his  estate  the 
sum  received,  by  him,  interest  and  costs  of  defend- 
ing the  title,  he  pretended  to  i«ll,  are  ezi>ected  to  be 
recovered.  What  has  di8c:harged  the  at«i^nor  from 
the  balance  of  his  responsibility  ?  Lapse  of  time  has 
not.  Time  only  runs  in  chancery  from  the  discov- 
ery of  fraud  or  mistake,  not  from  the  commission. 
The  caxe  of  Moredock  vs.  Rawlins,  III  Monroe,  75, 
is  not  one  in  which  the  assigned  bond  was  without 
obligation.  The  stipulations  of  the  bond  had  been 
complied  with.  A  deed  had  been  made.  Upon  the 
execution  of  the  deed,  the  bond  was  functus  officio; 
the  relation  between  assignor  and  assignee  was  anni- 
hilated. The  assignor  could  not  be  charged,  unless 
for  fraud  or  misrepresentation.  In  every  cuse  when 
the  bond  for  a  conveyance  is  obligatory,  it  is  admit«> 
ted  that  the  undertaking  of  the  assignor  is  contin- 
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pent.     He  is  not  responsible,  unless  dde*  diligence  Sta^foiid 
bas  been  employed  and  bas  Tailed.     What  is  hi»re«>  SpekIs'sEx- 
sponsibiiity,  tbeii  ?     He  must  refund  the  sum*  re*"  kcut«>&s  &c. 
ceived,  iuteie:3t  and  co>t8.     If  the  bond  whioh>  he  — r; — — 
has  assiji^ned  lie  invalid,  to  bind  the  party  whom-  it  ft^k**^,"/'*'  ^ 
purports  to  bind,  and  the  assignee  fails  in  conse-     *  * 
qoentre  of  that  invalidity,  upon  what  pretext  can  due 
diligence  be  requireil,  unlet^s  he  attempt  to  charge 
insolvency  ?     And    upon    what    grounds    can    the 
claim  of  the  aissignee  be  diuiinisheti  }      Hie  assignee 
is  still  entitled  to  what  he  has  paid.     The  respon- 
sibility of  assignor  to  assignee  is  founded  upon  the 
failure  of  consideration.     When  insolvency  is  urg* 
ed  asevitleiice  of  such  failure,  due  diligence  is  re- 
quired to  establish  the  insolvency.     It  is  the  only 
mode  of  proo(  admitted  by  the  court.     Will  you 
require  the  same  to  prove  that  the  bond  was  execu' 
ted  upon  an  illegal  or  turpid  or  other  invalid  con- 
sideration?     To  entitle  Stafford  to  recover  from 
Vallandiiigham,  he  must  shew  that  he  has  paid  mt>re 
than  he  has  a  right  to  recover  from-  Steele's  estate, 
and  thai  the  bond  assigned  created  no  obligation 
upon  Adams.     The  court  cannot  require  him  to  in- 
stitute a  suit  against  Adams  or  his  representatives  in 
order  to  charge  Vallaudingham, 

The  exhibition  of  their  title  vested  in  another, 
and  the  eviction  of  Stafford  under  it  must  be  suffi- 
cient. The  case  of  Bedal  vs.  Stith  appears,  without 
Examination,  to  be  in  point.  But  that  is  a  case 
wherein  the  bond  ausigned  was  valid  and  obligato- 
ry.    In  this  case  it  is  not. 

The  court,  in  enumerating  the  undertakings  of 
an  assignor,  stops  short.  The  assignor  of  a  bond 
for  the  conveyance  of  land  may  not  undertake  to 
warrant  the  title ;  but  he  does  undertake  that  the 
bond  which  he  as^-igns  is  valid,  and  will  enable  the 
assignee  to  comiiel  the  obligor  to  do  that  which  he 
stipulates  to  do,  or  compensate  the  failure  in  dama- 
MS.  The  assignor  doe»  undertake,  that  the  bond  is 
fair  and  what  it  purports  to  be,  and  that  he  who  is 
by  its  terms,  the  obligor,  is  bound  by  the  stipula- 
tions of  the  l>ond.  In  fine,  the  assignor  warrants 
tke  legal  and  obligatory  force  of  the  instrument  he 
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STArrono  a9sign8.  Vallandingham  has  assigned  a  bcmd  which 
SvukkU  Ex-  ^^^^  "^  legal  fone  and  binding  enect  corresponding 
TUTORS  &r.  with  its  apparent  tennis  and  stipulations      U  he  less 

— — ^ bound  than  if  he  had  assigned  a  note  founded  on  a 

F«  luion  f..r  a  gambling  or  turpid  consideration. 
re^itfauDifi.      o  o  «- 

In  the  case  of  Bedal  vs.  Stith,  the  court  say,  the 
consideration  had  not  failed.  In  this  case  the  con- 
sideration has  failed.  The  consideration  was  the  as- 
.  sianuient  of  a  bond,  which  would  enable  the  assig- 
nee to  obtain  from  the  representatives  of  R.  Adams, 
a  part  of  his  20,000  acres  survey.  Was  such  a  bond 
assigned  ?  It  was  not.  It  was  false  in  its  represen- 
tations, ajid  utterly  destitute  of  obligatory  force. 

If  the  bond  assigned  had  transferred  to  the  assig- 
nee the  legal  rights  which  it  purported  to  impart^ 
tfkeu  it  might  be  said,  that  the  consideration  had 
been  imparted  to  the  assignee,  and  thnt,  by  taking 
the  assignment,  he  had  agreed  to  look  to  the  terms 
of  the  bond  and  the  consequences  of  the  covenant  of 
warranty  for  all  remuneration  ;  but  when  the  bond 
was  invalid,  ino|)erative,  of  no  obligatory  force,  and 
the  assignment  did  not  eiiiect  that  which  the  assignee 
aiiticipaleti,  and  which  would  have  been  effected,  to 
his  benefit,  had  the  faits  existed  as  the  bond  repre- 
sented them  to  exist,  the  consideration  which  induc- 
ed the  re«;eption  of  the  assignment  utterly  failed. 
The  a:^:iignor  was  immediately  re>ponsibie  to  the  as- 
signee lor  the  amount  paid  him.  The  right  to  ap<* 
pe^d  to  the  chancellor  accrued  to  the  assignee  €0  in  - 
9tufUi  that  he  discovered  the  imposition  and  failu&e 
ol  consideration* 

It  is  respectfully  urged,  that  this  case  is  not  in 
stria  unison  with  Moredock  vs.  Rawlins  or  Bedal 
vs.  Stith,  and  should  nut  be  reduced  to  their  stan- 
dard. In  each  of  these  cases,  the  bond  wa^  obliga- 
tory ;  in  one,  its  stipulations  had  been  executed,  and 
a  deed  attepted.  in  this  case  the  bond  was  inopera? 
'live  in  its  origin,  deteptive  in  its  stipulations^  and 
devoid  of  all  legal  influentte. 

In  the  opinion  of  Stafford's  counsel,  Vallanding- 
ham is  bound  to  refund  the  whole  sum  paid  him, 
together  with  interest  and  costs,  yet  this  is  not  aski* 
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td.     He  is  only  required  io  refund  his  gains,  not  to  Briscoe  &c. 
place  himseli  in  a  losing  condition.  Ba>k'com- 

The  court  is  respectfully  requested  to  reconsider  mokw»alth. 
this  branch  of  the  cause,  and  if  the  allegation  of  noii- 
residence,  on  the  part  of  the  representatives  of  An- 
ranis,  be  not  sufficient  to  prevent  the  necessity  of 
making  theui  parties,  it  is  requested  that  the  court 
below  be  direited  to  allow  the  coniplainant  time  to 
bring  theui  before  the  court. 

J.  J.  MARSHALL, 

Jurplaiultff  in  error. 


Briscoe  &c.  vs.  Bank  of  the  Common-  debt. 
wealth. 

Appeal  from  'h'  Mercer  Circuit;  Kbi.lt  Jarfge.  Case  117 

Bank  of  the  CotnmonweaUh.     Con^ituHon  of  the  United 
StaUa. 

Judge  Nicholas  d  livered  tbt*  opinion  of  the  conrf.  j^fQ.  9^ 

We  are  called  upon  in  this  case,  io 
re-adjudicate  the  question   of  the  constitutionality  The  Bank  of 
of  the  Bank  of  the  Coinmonweakh,   and  its  right  '*^^^|jj^""*°"; 
to  maintain  an  action  upon  an   obligation  given   in  ^.2^^  10*^1)0^^^ 
consideration  of  a  loan  of  its  notes.     We  consider  consistent 
this  quesstion  as  having  been  settled  in  the  cabC  of  **^**^**®  c"°- 
Lauipton  against  the  Bank,   II.  Litt.  300.     If  it  be  Ihe"a  S.  in 
true   as   contended  in  argument,  on  behalf  of  the  coniormiiy 
appellants,  that  the  question  is  presented  on  the  face  ''i'^  previous. 
of  the  charter,  that  case  has  been  incidentally  recog-  ^^cisiouii 
nised  and   confirriued    by    a  hundred    cases,    that 
have  since  passed  through  this  court.     The  case  of 
CraijjT  vs.  Missouri,  IV.  Peters,  has  been  relied  on  as 
ruling  this.     We  do  not  think  that  it  does.     They 
are  di>tinguishable  in  at  least  oue  important  and  es« 
seiiti.il  particular. 

Wherefore,  judgnaent  is  affirmed  with  damages 
and  costs, 

Owsley  and  Hoggin,  for  appellants;  CritUndeny  for 
appellee. 
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^■^'  Wilson's  Heirs  v$.  Ryan. 

Cdte  lis*  Appcai  iroiu  the  Ma>oii  Circuit;  RopxR,  Judg^. 

Right  of  holder  of  a  note  to  ^rihe  out  intimudiali  en- 
donements  and  sue  in  the  name  of  payu. 
tfaj  9,  Judge  Nicholah  delivered  the  opinion  of  U  •  conrt. 

This  is  an  action  brought  in  the  name 
Binkto  of  James  Ryan,  for  the  use  of  the  Limestone  Bank, 

wumu  a  Dote  again>t  the  heirs  of  John  A.  Wilson,  upon  a  note 
iHfbepn  r<-  eiecute<l  by  him  to  James  Ryan,  who  endorsed  it  in 
ia  llj  L?***'"  blank  to  Moses  Ryan,  who  endorsed  it  in  blank  to 
dorsement  the  Bank  of  Limestone,  who  discounted  it  for  the 
though  the  benefit  of  Wilson.  There  was  no  re-assignment  of 
bceiT  dr-*  ***®  ^^^^  ^^  Jauies  Ryan,  the  plaintiff,  or  payment  of 
counted  and  it  by  him,  but  the  note  was  sued  on  in  his  name  for 
thereby  pUc-  the  lienefit  of  the  Bank,  under  a  supposition   that 

f!!* ?iL^^%  .     tl»e  charier  of  the  Bank  had  expired,  and  it  no  Ion- 
rooting  oi  a  1     i      ^i_     '»    *.  *    'A 
bill  of  ex-      gcr  "A^  authority  to  sue  in  its  own  name. 

not'i-nkro'Ilt  ^P^"  *^"  agreed  case  presenting  these  facts,  the 
the  intermf .  court  rendered  judgment  in  favor  of  the  plaintiff. 

lloi!f!?;S'**'"  it  is  now  insisted  that  the  judgment  was  right, 
men  tt  ana        ,  i        »•  4»     ■  "*      ®      •       .  %^     • 

•ue  in  the       because  the  discounting  of  the  note  having  placed 
name  of  paj-  the  notc  on  the  footing  of  a  bill  of  exchange,  the 
''uiiD^ff^        bank,  as  the  holder,  had  a  riffht  to  strike  out  the 
EaVciheie"'  intermediate  endorsement  and  sue  for  its  own  ben- 
gal title  to      efit,  in  the  name  of  the  payee.     We  think  otlier- 
the  no*e.to      wise.     The  plaintiff,  whether  nominal  or  real,  must 
"cUoD?"        always  be  vested  with  the  legal   right  of  action. 
The  properly  in  the  note  had  passed  by  the  endorse- 
ments to  the  bank,  and  could  not  revert  to  Ryan  so 
as  to  clothe  him  with  the  right  of  action  on  it,  un» 
less  he  had  paid  it  or  obtained  a  re-assignment.     If 
he  had  paid  the -note,  he  no  doubt  would,  as  the 
the  iioiuer  and  proprietor,  have  had  a  ri^ht  te  strike 
out  any  enitoi semetH  subsequent  to  his  own,  and 
bring  suit  in  his  own  name.     But  the  bank,  whilst 
still  holding  and   owning  the  note,  could  not,  by 
striking  out  the  intermediate  endorsement,  reinvest 
him  with  the  legal  iiile  to  the  note  so  as  to  enable 
It  to  sue  in  his  name,  even  tor  the  bank's  benefit. 
Tlie  only  effect  oi  such  an  operation  would  be  Xq 
break  one  link  of  the  chain  of  title,  by  which  the 
note  was  transferred  to  the  bank,  and  render  James 
Byan  the  immediate  instead  of  the  remote  assigoer 
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to  the  bank.     It  reconVeved  no  property  in  the  iiote  Readt'i 
to  him.  See  Hardin,  662.  ^"""J;, 

We  have  not  thought  it  necessary  to  investigate  Btrphewbon. 
the  question  whether  the  bank  still  retains  the  power  ^  "' 

of  suing,  for  let  that  be  as  it  may,  it  would  not  af- 
fect the  right  of  suing  in  the  name  of  Ryan. 

Wherefore,  the  judgment  is  reversed  and  cause 
remanded,  with  directions  to  enter  judgment  upon 
the  facts  agreed  in  favor  of  the  appellants,  who  must 
recover  costs  here. 

Reid,  for  appellants;  Brown  and  Morehead^  for  ap- 
pellee. 


Ready's  Heirs  vs.  Stephenson.        Covenakt. 

Frr  -  ro  '^.p  Hardin  'ironit;  ^0'»kg:r.  Jn  're.  Case  IW, 

Responsibility  of  hmr.     Common  law.    Statvte*    Estate 

descended.     Verdict.     Judgment. 
Chief  Justice  Roppwtson,  fl»*?iverf"'  thp  opinion  of  the  Court.      May  10. 

This  is  an  notion  of  covenant  hrought 
by  the  defendant  acrainst  tf»e  plaintiffs  in  error,  as 
heirs,  on  the  covenant  of  their  ancestor,  expressly 
binding  thorn. 

The  declaration  averred  tht>t  estafe  sufficient  to 
pay  the  damages  sued  for,  had  descended  to  the  plain- 
tiffs in  error,  from  iheip  ancestor-  They  pleaded 
that  nothing  had  ever  descended  to  ihem^  and  having 
concluded  to  the  country,  an  issue  was  joined  by  a 
aimiliter.  The  jury  found  that  estate  of  the  value 
of  $649  had  descended,  and  assessed  the  damages  at 
that  sum,  for  which  judgment  was  r«»nderetl  to  be 
levied  of  the  estate  of  the  plaintiffs.  They  pro^^cute 
this  writ  of  error  to  reverse  that  judgment. 

At  common  law,  an  heir,  though  expresslv  boufid  At  common 
by  the  covenant  of  his  ancestor,  was  responsible  only  ^^^»  heirs  o«' 
for  the  value  of  the  estate  which  had  descended;  ^^^^^P^JI'J^^^ 
and  even  though  estate  had  descended  to  him,  he  a/ anocnor. 
was  not  liable  at  all,  if  he  had  alienated  it  prior  to  when  express; 
the  impetration  of  the  writ  sued  out  against  him,  on  !f|jen"I.nlT  to 
his  ancestor's  covenant.  Hence,  if  he  had  alienated  the  extent  o£ 
the  estate  before  the  commencement  of  the  suit  assoiti  des- 
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vs. 
Stephenson. 

oended  and 
nol:*lienfited 
prior  to  suit. 


Statute  1796, 
1.  Dig    627, 
altere'i  the 
comm  »n  law, 
relative  to 
the  liability 
of  heirs;  but 
did  not  alter 
the  mode  of 


Act  of  1811 
L  Dii;.  589. 
applies  to- 
heirs  ns  well 
as  adminis- 
trators &  ex- 
ecutors and 
reKeves  from 
the  common 
law  conse- 
quencef  of 
false  pleadir^ 
anljnd^merit 
bj  default. 


against  him,  lie  might  have  exonerated  himself  alto^ 
gether,  by  pleading  that  he  had  no  estate  by  descent, 
at  the  date  of  the  writ, 

A  statute  of  W.  and  M.  similar  to  that  of  this 
state,  enacted  in  179G,  I  Diff.  627,  modified  the 
common  law  doctrine  and  subjected  heirs  to  lialii- 
lity,  on  such  covenants  of  their  ancestors  as  bound 
them,  for  the  vahie  of  the  estate  descended,  and 
which  had  been  alienated  prior  to  suit  brought. 
But  the  mode  of  pleading  was  not  chanced;  and, 
therefore,  an  heir  might,  after  the  enactment  of  those 
statutes,  as  before,  plead,  rtens  per  descent,  at  the  date 
of  the  writ.  But  the  plaintiff  might  reply  that  estate 
Imd  descended  to  the  heir.  As  an  issue  made  up  on 
such  a  replication  to  such  a  plea,  virtually  implied, 
that  if  estate  had  ever  descended,  it  had  been  alie- 
nated, the  jury  was  required,  on  such  an  issue,  to 
ascertain  the  value  of  the  estate  which  had  descend- 
ed, and  judgment  was  rendered  on  such  a  verdict, 
personally  against  the  heir,  according  to  the  value 
assessed. 

According  to  the  rommoalaw  also,  executors,  ad- 
ministrators, and  heirs  wer«  responsible,  personally, 
for  ji  default  or  false  plea,  either  of  which  was  sup- 
posed to  admit  assets  or  estate.  To  exonerate  him- 
self from  the  penalty  of  a  default  or  false  plea,  an 
heir,  to  whom  some  estate  had  descended,  might 
confess  the  action  and  set  forth  the  estate  which  had 
descended  to  him,  and  then,  unless  it  was  shown  by 
the  plaintiff,  that  other  estate  had  also  descended, 
the  judgment  was  rendered  only  against  the  estate 
so  disclosed. 

An  act  of  1811,  I  Dig.  535,  which*  among  other 
things,  declares  that  executors  or  administrators 
shall  not  be  made  liable,  in  consequence  of  any  de- 
fault or  false  plea,  beyond  the  amount  of  assets,  de- 
clares also,  that  its  provisions,  as  far  as  they  may  be 
applicable,  shall  apply  to  heirs. 

In  Carneal's  heirs  vs.  Day,  II  Littetl,  397,  this 
court  decided  that  the  act  of  1811  applied  to  de- 
crees against  heirs,  who  were  sued  with  the  personal 
representatives  under  the  statute  authorizing  such  a 
joint  suit. 
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In  Philips  vs.  Munsell,  (M.  S.  S.)  this  court  de-  RRADtU 
«ided  also  that  the  act  applied  to  judgments  by  de   ""**'g 
fault  against  heirs  oiv covenants,  by  their  ancestors,  Stepblnson. 
expressly  binding  them.  '*^ 

In  both  cases  it  was  decided,  of  course,  that  the 
j  udgment  should  be  rendered  to  be  levied  of  the 
•state  descended. 

We  cannot  perceive  why,  if  the  act  of -1811  be 
appHcahle,  in  any  case,  to  heirs,  it  should  not  apply 
to  them,  as  to  executors,  in  all  cases  in  which,  for 
false  plea  or  derault,  they  were  liable,  prior  to  181 1, 
de  bonis  prapriis.  If  the  letter  or  reason  of  the  first 
section  apply  to  them  in  any  case,  they  both  equally 
apply  to  them  in  all  cases   of  default  and  of  false 

E leading,  excepting  only  a  case  in  which  it  should 
e  found  expressly  or  constructively  by  verdict,  on 
a  proper  issue  for  that  purpose,  that  assets  had  des- 
cended, and  had  been  alienaUd;  in  which  last  case  a 
judgment  to  be  levied  of  the  estate  descended,  would 
be  nugatory,  and  therefore  improper. 

When  a  judgment  by  default  is  rendered  against  Sjoe^  the  aoi 
an  heir,  he  is  not,  since  the  act  of  1811,  liable  be-  ofisii,  heir 
yond  the  estate  which  had  descended  to  him,  and  "  "^*  f®"?""" 
the  judgment   should  go  against  that  estate  only.  theestatifdeE. 
Why  should  any  other  judgment  be  rendered  in  cended,  tho* 
this  case?  not  because  the  plea  was  false,  for  an  ex-  judgrment  by 
ecutor   or  administrator  is  not  now   liable  to  any  ^h  "!,*iJI[  ^ 
other  kind  of  judgment,   merely  in  consequence  of  judgment 
afiilse  plea,  and  the  act  of  1811  applies,  in  that  par*  should  be  to 
ticular,  to  heirs  also.     The  1st  section  of  that  act  is  eg^to^onfy. 
the  only  part  of  it  which  has  been  construed  to  ap-  *' 

{)\y  to  heirs;  and  we  can  perceive  no  reason  for  qua* 
ifying  its  application,  nor  would  we  be  able  to  de- 
fine its  application  to  heirs,  unless  it  shall  apply  to 
them  precisely  as  it  would  to  personal  representa- 
tives, under  similar  circumstances.  The  Legisla- 
tive department  saw  fit  to  deilare  that,  as  to  the  con- 
sequences of  a  default  or  mispleading,  or  false  plead- 
ing, heirs  and  personal  representatives  should  stand 
on  the  same  ground.  Our  province  is  to  give  full 
and  practical  efiect  to  the  plain  and  express  will  of 
the  legislature,  con«titutionally  declared;  and  it 
seems  to  us  that  we  would  be  assuming  legislative 
Vol,  VII,  45 
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HCERS 
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power  instead  of  exercising  the  jndicini  functiofff 

were  we  to  declare  that  the  1st  section  of  the  art  •f 

Stepberson.  1811,  ghafl  not  he  applied  to  hein?,  ro-extensively 

with  its  application  to  executors  and  administrators. 

I.  Di^.  534*  W^  think  that  when  applied  to  heirs,  it  should  he 
construed*  read  hy  omittinsr  ^^executors  and  administrato'^s"  and 
applied.  inserting  in  lieu  thereof,  ^^heirs^^  and  that  conse- 

quently, wheneirer^  accord] nir  to  that  seetion,  it 
would  he  proper  to  render  a  judirment  against  a  per- 
sonal representative,  to  be  levied  of  the  assets,  it 
would  he  equally  proper,  under  the  like  cirruuHstan- 
ces,  in  tfie  ca4*e  of  «»  heir,  to  render  the  judgment 
to  he  levied  of  the  estate  descended. 

Same  judg-         When  a  plea  of  plene  administramt  is  found  untrue, 

be'renderod*  *"^'  *'*®   annount   of   assets   is  assessed,    jfudsrnnent 

upon  Terdict  should,  nevertheless,  he  rendered,  de  6onw  testatori*; 
T8.  heirs  apon  and  this  was  even  the  common  law  doctrine:    TI 

^^^Vel^  Sanders's  Reports,  S36,  a.  n.  10.     Why  should  not 

which'would  *''®  same  rule  now  apj)ly  to  an  ordinary  issue  on  rien9 

be  rendered  per  descent^  a  verdii^t  against  an  heir,  upon  such  an 

T«,  executor  ijifjue,  does  not  imply  that  the  estate  had  been  alie- 

?rator"IIpo^  nated;  and  he  ou^ht  to  be  f)ermitted  to  exonerate 

ploa  or piens  hinrwelf  by  surrendering  it  in  execution,  because  it 

adminUtravit  mififht  not  sell  for  as  much   as   its   assessed  value, 

them^  ^''  and  if  it  should  not,  he  ou^ht  not  to  he  subjected  to 

Joint  juf^g-  personal  loss.     The  estate  descended,   and  nothinsr 

ment  v^  sev-  more,  should  be  required  of  him.     The  value  of 

?n?oIvCTt'but  ^^^^  ^*^**^  ^^  "^*^  ^^^^^  *^  ^^^^:  '"^^^^^^  ^^  ®"c^ 
one,  be  would  ^^  issue  as  that  tried  bv  the  furv  in  this  case:  Jeifer- 
Dot  be  liable  son  VS.  Morton  et  al.  II  S»indersN  Reports  7,  n.  4. 
for  the  whole  j^p^^  therefore,  the  verdict  was  inconclusive  as  to 
amow.  ^^^  value  of  the  estate;  and  the  nnlv  consequence  of 

its  assessment  was,  fas  it  would  have  been  in  the 
case  of  an  executor  on  a  plea  of  no  assets^)  that  the 
judjrment  could  not  have  exceeded  the  amount  of  it. 
The  jud^rment  is  joint.  Suppose  that  all  the  heirs 
except  one  were  insolvent,  ous^ht  that  one  to  be  per- 
sonally responsible  for  the  whole  judgment?  We 
think  not. 

If  estate  have  It  wav  be  objected  that  the  heirs  may  have  alie- 
been  alieoat-  nated  the  estate.  The  same  objection  would  apply 
ma^sub-ect  ^"^"y  to  a  judgment  by  default;  and  it  is  now  too 
heir  personal-  late  to  doubt  that  a  judgment  by  default  should)  in 
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the  first  iiMtance,.  be  rendered  only  against  the  estate  R-BAot't 
descended.     hV  t^^  ^O'  ^^^®9  ^he  e^late  shall  have  "'^'^^g 
been  alienated,  the  creator  uiight  have  an  effectual  STSPHcnsofr. 

remedy  by  an  appropiiaie  proceeding  on  the  judg-  — ■ — 

nieni;  in  which,  uy  provMig,  in  a  proper  umnner,  c^j^^„f7on 
the  alienation,  ne  might,  a«  i4^U»e  ca»e  oi  a  devasia-  ju<.^mlot^TP. 
vit,  subject  tue  heirs  to  perttotiul  l:ei^pousibiilty  lor  tgtntedes. 
the  value  ol  ine  estate  t»u  alienated.     U  this  would  ^*"^«^  and 
be  circuiiou&>  and  inconvenient  in  one  cla^s  ol'  ca&es,  uluouf  ^  '^* 
it  would  oe  eijuallv  so  in  any  other  class.     And  it 
inroula  oe  ad  eUgibilQ%inU  as  eUectual  in  such  a  case  lo  joint  ne- 
as  thia,  as  u  wouiU tlj  il  tne  juugmeut  haU  been  by  ^anile^T^'^ 
delault.  •enlRtiTe  and 

In  a  joint  suit  against  the  personal  and  real  repre-  prefsiv  ^^' 
sentativeit  (Liie  latier  not  being  expressly  bound,)  the  bouud,  judg- 


ment to  b« 


V0. 


judguieni  »uouicl  be  rJenUereU  agaiiMt  theui  all  in  the  "'^'^^  ^^  ' 

sauie  way.     The  statute  ol   1811  has  not  Uiscrimi-  aJJiutfae 

iMOed  beiweeo  an  Ueir  expressly  liable  on  his  ances-  saue  wa/. 

tor's  covenant,  and  one  wno  uiay  be  chargeii  only 

in  a  joint  suit  with  the   personal   representative.  J^*J.\^^^f*  ®^ 

And  It  seems  to  us  that  every  reason  or  principle  of  isn  was  to 

justice  which  can  be  applied  to  the  one,  is  equally  lehere  ezeca- 

appUcabie  to  the  other.     A  rerdict  against  the  one  \^^l^^l^^  ^^ 

by  delauU,  or  otherwise,  cannol  import  more,  and  o7Se  com^**' 

thereiore,  i»hould*not  operate  in  any  other  oianner  monlaw. 

than  a  biiiiihtr  linding  against  the  other.  J.^^  ^'^  '®'' 

°  ^  tion  applicar 

The  object  of  the  act  of  1811,  was  to  relieve  per-  ^hen^^TeMa 
sonal  representatives  and  heirs  from  the  rigor  of  the  njce  caie  it 
comuion  law,  in  cases  of  default  and  false  pleading;  would  apply 
and,  in  that  respect,  to  change  the  common  law  doc-  ***  executori 
trine  and  practice.     And  we  believe  that  a  reasona-  Stitou.""" 
ble  and  consistent  interpretation  of  the  statute,  will 
render  all  the  provisions  of  the  1st  section  applica-  If  uponpro- 
ble,  in  substance,  to  heirs,  whenever,  in  the    like  ??^Yj"®  ^"'' 
case,  they  would  appl^  to  executors  or  administra-  filTd  the  estate 
tors.  assessed  to 

have  been 

Wherefore,  we  are  of  the  opinion  that,  as  the  ver-  ?Ji«nated, 

diet  in  this  catiedid  not  ascertain,  (on  a  proper  itcsue  muft'go'vfc 

for  that  purpose,)    that  the  estate  absebbeU  hud  been  estate  des- 

alienated,  the  judgment  Ue  (nmu  propriis  was  erro-  «*n<^*'«^/  n«^ 
MPniiB        '  -^      •  '^    ^  de  horns jfTQ^ 
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Beadb'i  And  therefore,  the  iudgment  is  reversed,  and  tli« 

B£iH8  -  cause  remaiitled,  willi  instructions  to  render  judg- 

Step^s  'BON.  ment,  to  be  levied  of  the  estate  descended. 
-«._-  jf^jf^^  ^^^  lyl^^  fQj.  plaintifls. 

Jvdgt  Undekwood  delivered  tiie  foUotnng  opinion^  dU- 
senling  from  the  dedaian  of  .the  court. 

9iMent.  \j  common  law,  the  heir  is  liable  for  all  the 

obligations  of  his  ancestor,  in  which  he  is  expressly 
bound.     The  liability  is  not  ab^ute.     It  is  condi«> 
tional,  subject  to  be  limited  by  t«e  value  of  the  real 
assets  descended.     But  notwithstanding  this  restric- 
tion, the  debt  which  devolves  upon  the  heir  is  tech- 
nically in  the  eye  of  the  law,  his  own  projier  debt, 
and  he  is  to  be  sued  for  it  as  such.     He  is  to  be  sned 
for  it  in  the  debet  and  detinet  as  for  his  own  debt. 
He  is  not  charged  as  tenant  of  the  land  descended. 
As,  however,  it  would  be  unjust  to  compel  the  heir 
to  pay  a  debt  when  his  ancestor  had  left  him  noth- 
ing to  pay  with,  or  to  make  him  pay  the  whole  debt, 
"Irhen  the  estate  descended  is  worth  only  part  of  the 
amount,  the  law  wisely  provided  that   he  might 
avoid  liability  beyond  what  strict  justice  required, 
by  pleading  either  riene  per  descent^  which  if  true, 
exonerated  him  altogether,  or  ^^to  confess  the  action 
and  show  the  certainty  of  assets,"  by  plea,  whereby 
the  assets  descended  were  i<pecifically  subjected,  and 
tne  heir   relieved  from   further    liability.     Under 
these  rules  an  honest  heir  had  a  plain  road  pointed 
out,  bv  which  he  might  escajie  from  every  thins  like 
injustice.     If  the  heir  did  not  take  this  road,  but 
pursued,  under  the  suggestions  of  fraud  and  avarif-e, 
a  devious  by  path,  the  law  punishes  his  iniquity  by 
subjecting  him  personally  to  the  payment   of  the 
whole  debt,  no  matter  whether  the  estate  descended 
was  of  value  sufficient  to  pay  it  or  not.     Thus,  if 
the  heir  was  sued  for  $1000  on  the  obligation  of  his 
ancestor,  and  he  lalseiy   plead  nothing  by  descent, 
^nd  it  turned  out  that  estate  of  the  value  of  $100 
ouly  had  descended,  he  was  subjected  jjersonaliy  to 
the  payment  of  the  whole  $1000.     If  the  heir  be 
^  sued  for  the  debt  of  his  ancestor,  and  he  permits 

^'judguient  to  be  given  by  deJauU^  or  nil  dicit,  or  eon^ 
JesMT^y  or  on  any  otiter  matUr  or  ground  trAotooerer, 
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without  confessing  and  showing  the  certainty  of  as^  Rsadt's 
sets,  the  plaintiff  i»hall  ha%'c  execution  of  his  other  "^ '^^^ 
land  or  of  his  goods  or  of  his  body^  as  he  should  Stephenson. 
have  tor  the  debt  of  the  heir  himself  on  his  own  —    ■     ■ 
bond."     Davy  vs.  Pepys,  Plowden,  440.     See  also  Oi««»t. 
the  various  authorities  in  support  of  the  text  refer- 
red to  in  note  4,  II  Sanders,  7;  and  where  all  of  the 
foregoing  positions  will  be  found  to  be  fully  support* 
ed  by  authority. 

The  plea  of  riensper  descent  related  to  the  time  of 
instituting  the  suit  against  the  heir.  If  at  that  time, 
he  had  nothing  which  had  descended  to  him  from 
his  ancestor,  his  plea  was  true,  although  he  may 
have  inherited  a  large  estate,  provided  in  good  faith 
h^  alienated  it,  before  suit  brought.  The  consequence 
was,  that  the  heir  was  exonerated  at  law,  whatever 
liability  might  still  rest  upon  him  in  chancery.  This 
doctrine  put  it  in  the  power  of  heirs  to  delay  and 
trifle  with  creditors  by  alienating  the  lands  descend- 
ed. Ill  England  this  evil  was  remedied  by  the  sta- 
tute of  UI  and  IV  W.  and  M.  c.  5,  s.  5,  from  which 
the  4th  and  dth  sections  of  our  act  of  179G,  I  Dig. 
6^7,  have  been  almost  literally  taken.  If  the  heir 
had  alienated  the  estate  before  suit  brought  and  pleail 
riens  per  descent^  and  the  plaintiff  replied  according 
to  the  provisions  of  these  statutes  in  order  to  avoid 
the  effect  of  the  alienation  liefore  suit  brought,  and 
the  issue  was  found  for  the  plaintiff,  then  he  could 
only  recover  the  value  of  the  land  sold  by  the  heir, 
and  not  his  whole  debt,  if  the  value  did  not  come 
up  to  it.  In  proceeding  under  these  statutes  it  was 
necessary  that  the  jury  should  assess  the  value  of 
the  land  alienated,  and  for  the  value  so  assessed, 
judgment  was  pro|ierly  rendered  against  the  heir 
inptrsonam.  Thus  stood  the  law  until  181 1,  and  it 
is  worthy  of  remark  that  in  every  ingtante  judg- 
ment was  pro|>erly  rendered  in  personam  against  the 
heir,  unless  he  coniiessed  the  action  and  showed  the 
as»iets  descended  with  certainty  in  his  plea.  In  that 
event  judgment  went  against  the  assets.  Now  in 
this  case  it  is  clear  that  the  heirs  have  plead  a  false 
plea,  they  have  not  pretended  to  show  the  certainty 
ol  assets,  and  therefore  upon  the  principles  of  the 
common  law  judgmeAt  tihuuld  be  personally  render- 
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Readt's        eil  agairmi  them  for  the  whole  amount  of  the  debt  of 
HKiiis^  their  ancestor. 

Stephen80!v.  The  question  then  is,  how  far  has  the  act  of  181 1, 
-  I  Dig.  5S4^  changed  the  law,  which  wonkl,  but  for 
that  act,  govern  the  case?  The  4th  section  of  the 
act  provides  that  ^4he  heir  or  heirs  of  a  deceat^ed 
person  shall  be  entitled  to  receive  the  benefit  of  all 
and  every  of  the  provisions  aforesaid,  relating  to 
executors  and  administrators,  as  far  as  the  same  are 
applical)le."  It  becomes  necessary,  therefore,  to  en- 
quire into  the  law  relative  to  executors  and  admin- 
istrators, in  order  to  ascertain  the  true  applicatioQ  . 
of  the  statute  of  1811,  to  the  case  of  heirs. 

The  obligation  of  a  testator  does  not  devolve 
upon  the  executor,  so  as  to  make  it  the  executor'f 
debt.  The  executor  being  a  mere  fiduciary,  he  la 
pro^ierly  suable  in  the  de$inet  only.  The  law  is  oth- 
erwise in  regard  to  heirs.  When  an  exeeutor  or  ad- 
ministrator  faili  to  plead,  or  pleads  any  plea  except 
such  as  are  knowingly  false,  the  judgment  slioiild  be 
rendered  de  bonis  ttstaiorisj  because  the  presumption 
is  in  favor  of  his  honesty,  and  therefore  it  should  be 
cx])ected  that  he  will  (after  the  justice  of  the  de- 
mand has  been  settled  by  judgment)  surrender  th« 
goods  in  satistaction.  The  judgment,  when  taken 
by  default  or  upon  various  pleas,  such  as  non  tstfae- 
turn  UsttUaris,  payment  by  him  &c.  amounts  to  a  con- 
fession of  assets  sufficient  to  pay  the  debt;  but  not- 
withstanding this,  it  seems  to  me  that  there  would 
be  an  iuiprojiriety  in  rendering  the  judgment  against 
the  executor  (ie  bonis  propriis  in  the  first  instance; 
because  in  that  event,  the  officer  who  executed  the 
judgment  might  not  discriminate  between  (he  goods 
ot  the  testator  and  the  pro[ier  goods  of  the  execu- 
tor; and  might,  if  so  Uispo^^ed^  seize  and  sell  the 
latter,  whicii  would  be  great  injustice.  Whatever  ^ 
may  be  the  reason,  it  is  certain  that  the  law  in  these 
cases  required  the  judgment  to  be  entered  d€  fontr 
testatoris:  1  Sanders,  ^^^  note  10.  But  where  the 
executor  knowingly  pleaded  a  false  pka,  such  as 
ne  ungues  executor;  or  a  release  to  himself^  and  it  is 
proved  against  him,  then  the  proper  mat^ner  of  ear 
tering  judgment  according  to  the  authorities,  is,  in 
the  first  place  ete  bonis  tukUoris  si  ^e.  sf  sinon  4^.  ^ 
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bofds  propriis.     Upon  this  fnderment  execution  ronid  h*ib^*'' 
issue  and  he  satisfied  ont  of  the  proper  goods  of  the  vs. 

cxerntor,  if  no  croods  of  the  te«!tator  ronld  he  found.  Stephenson. 
If  it  he  asked  whv  mav  not  judsTTnent  1)e  rendered  3^^^]^ 
in  the  samn  manner  upon  default,  or  when  the  exe- 
cutor puts  in  a  plea  not  knowins^  it  to  lie  false,  since 
a  jiidffncient  de  bonvt  testaforis  si  Src.  et  sinon  8^c.  de 
bonis  vropriiSy  would  super«ede  the  necessity  for  a 
scire  fieri  enquiry,  or  an  action  sugorestingf  a  devastrmt? 
1  answer,  that  law  does  not  anticipate  fraud,  ft  ex- 
pects of  a  mere  fiduciary,  honest  conduct,  hut  where 
he  has  heen  couyicted  of  a  false  plea,  knowinrr  it  to 
be  such,  there  is  then  jrround  to  suspect  hTm  of 
fraud,  and  hence  in  such  a  case,  the  propriety  of  en- 
terine^  the  judgment  in  the  alternatiye,  as  ahoye. 

But  the  nicety  of  pleadinsr  required  in  many  cases 
by  executors  and  administrators,  especially   when  * 

conducted  by  inexperienced  counsel,  frequently  in- 
volyed  executors  and  administrators  into  the  admis- 
sion of  assets  when  they  were  honestly  endeayoring 
to  perform  their  duty  according  to  law,^and  when 
there  wa«  a  deficiency  of  assets.  To  ohviate  evils 
growing  out  of  such  strictness,  the  act  of  1811  pro- 
yides  in  substance,  that  executors  shall  not  he  liable 
far  more  than  the  amount  of  assets  which  ha  ye  or 
shall  come  to  their  hands  on  account  of  failing  to 
make  defence  or  on  account  of  any  plea  pleaded. 
This  statute  did  not  chansre,  nor  purport  to  chanse 
the  mode  of  proceeding  aj^ainst  executors  and  ad- 
ministrators, nor  to  alter  the  manner  oT  rendering 
judgments  aierainst  them-  The  statute  cannot,  in 
general,  have  any  eflfect  upon  the  manner  of  enter- 
ing a  judgment  asrainst  an  executor  or  adminii^tra- 
tor;  audit  has  been  the  uniform  practice  since  its 
passage,  so  far  as  my  knowledge  extends,  to  enter 
judgment  by  default,  and  upon  pleas  false  in  fact, 
but  not  necessarily  known  to  the  executor  or  ad- 
ministrator to  be  such,  precisely  as  they  were  enter- 
ed before  the  passage  of  the  statute.  But  after 
judgments  are  so  rendered,  and  when  the  plaintiff 
proceeds  either  by  action  suggesting  a  devastavit,  or 
by  a  seiri  fieri  enquiry  to  charge  the  executor  or  ad- 
ministrator personally,  then  the  statute  comes  in  to 
his  aid  for  the  purpose  of  avoiding  the  conclusion 
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READir'i         which  resulted  hy  the  rules  of  the  common  law  from 
"*'^"  vs.  ^*'®  recovery  of  the  jnil^inent  in  the  first  instance, 

STEPiiEi«''0!Sr  thHt  the  executor  or  administrator   had  assets  suffi* 

cient'to  pay  the  debt;  and  by  operation  of  the  sta- 

J^ssent.  ^„^g  jj^g  executor  or  administrator  is  allowed  to  re- 

duce his  persona]  liability  to  the  amount  of  the  as- 
sets. In  case  the  executor  or  administrator  know- 
ins^Iy  pleaded  a  false  plea,  in  consequence  of  which , 
upon  the  principles  already  stated,  judgment  would 
be  rendered,  to  be  levied  first  of  the  soods  of  the 
testator  or  intestate,  and  if  none  could  be  found, 
then  of  the  proper  goods  of  the  executor  or  admin- 
istrator, there  might  be  some  difficulty  since  the 
passage  of  the  statute,  in  entering  a  judgment,  unless 
the  amount  of  the  assets  were  ascertained  by  the 
verdict;  in  which  event  the  judgment,  so  far  as  it 
operated  personally  on  the  fiduciary,  aiight  be  lim- 
ited to  the  amount  of  the  assets  so  found.  But  in 
all  other  cases  except  this,  the  judgment  must  be 
rendered  against  an  executor  or  administrator,  not- 
withstsinding  the  statute,  precisely  as  it  would  have 
been  before  the  act  passed,  and  the  benefits  resulting 
to  executors  and  administrators  from  the  act,  could 
only  be  felt  when  they  were  thereafter  proceeded 
against  personally  for  a  devastavit. 

Now,  it  is  perfectly  clear  to  my  mind,  from  the 
foregoing  view  of  the  subject,  that  executors  and 
administrators  were  never  charged  personally,  in 
the  first  instance,  unless  they  were  convicted  of  hav- 
ing pleaded  a  false  plea,  knowing  it  to  be  such,  and 
that  the  heir  was  uniformly  charged,  personally, 
whenever  he  permitted  judgment  to  lie  entered  bv 
default  against  him,  and  more  especially  if  he  plcacl- 
ed  a  false  plea.  Now,  the  opinion  delivered  in  this 
case,  makes  the  4th  section  of  the  act  of  1811,  which 
does  no  more  than  confer  on  heirs  the  benefits  of  the 
previous  sections,  ^asfar  as  tJieyare  applicabk^^  change 
entirely  the  nature  of  the  judgment  against  the  heir, 
and  requires  it  to  be  entered  against  him,  for  the  as- 
sets descended,  when  there  is  not  a  word  in  the  act, 
that  directs  such  a  change,  and  when  it  is  manifest, 
that  the  whole  object  of  the  act  was  merely  to  limit 
the  recovery  against  executors,  administrators,  and 
heirs,  to  the  value  of  the  assets.     Thus,  the  opinion 


Digitized  by  VnOOQ IC 


MAY,  1832.  361 

ilelivered,  regards  the  art  of  1811,  as  repenlinfif  tlie'R^^ADv's 
doctrines  of  the  roinmoii  hiw,  iiiuler  whiih  the  heir  "■*'^* 


V9. 


Avas  always  charged  with  the  debt  of  his  ancestor  in  Stephenson. 
the  same  manner  as  for  his  own  <leht,  where  he  was  y^^^^^^         • 
cxpressfly  named  in  the  obligation,  and  phicing  the 
heir  in  the  attitude  of  a  mere  fiduciary.     I  cannot, 
consent  to  that'  construction  of  the  statute   which 
produces  such  a  radical   change  in  the  law,  unless 
the   legislature   had    used   stronger   language,  than 
merely  to  declare  that  the  rules  prescribed  in  rela- 
tion to  executors  and  administrators,  should  apply 
to  heirs  *'a5  far  as  tliey  are  appVcable.^^     The  conse- 
quence of  this  construction  of  the  statute  is,  that  ex- 
eiMitors,  ailministrators  and  heirs,  are  placed  preci>e- 
ly  upon  the  same  footing,  in  relation  to  the  nature  of 
the  remedy  against  them.     The  very  lang^mge  used 
in  the  4th  section,  shews  in  my  opinion,  that  the  le- 
gislature never  intended  to  produce  such  an  entire 
revolution  in  the  remedy  previously  existing  against 
an  heir.     On  the  contrary,  as  I  understand  the  stat- 
ute, the  legislature  designed  no  more  than  to  pro- 
vide, when  executors  and   administrators  are  pro- 
ceeded against,  with  a  view  to  render  them  |)erson- 
ally  liable,  no  recovery  shall  be  had   beyond   the 
amount  of  assets;  and  this  principle  is  applied  to 
the  case  of  heirs,  by  the  4th  section,  without  intend 
ing.to  change  the  nature  of  the  judgment.     Why 
change  it,  when  as  in  this  case,  the  jury  has  found 
the  value  of  the   assets  in  the   hands  of  the  heir? 
Ought  he  not  to  be  liable  for  that  value?     Suppose 
the  change  is  made  and  judgment  is  rendered  again^st 
t'le  heir,  to  tie  levie<l  of  the  estate  desrendeil,  and  be- 
fore execution,  the  heir  alienates  the  estate,  what  then 
shall  the  plaintiff  do  to  obtain  satisfaction?     If  the 
principles  of  the  opinion  arc  carried  out,  the  plain- 
tiff must  sue  the  heir  for  ^devasCaviU  and  then  the 
value  of  the  estate  descended,  must  be  found  by  tlie 
jury,  and  for  the  value  so  found,  the  court  will  ren* 
der  judgment  personally  against  the  heir.     Why  not 
let  the  jury  find  the  value  ^f  the  estate  descendeil  in 
the  first  suit,  as  has  been  done  in  this  case,  under  an 
appropriate  averment  in  the  declaration,  and  save  the 
ex{)ense  and  trouble  of  a  second  action?     The  pre- 
sumption of  Uw  is,  that  the  jury  will  do  the  heir 
Vol.  VII.  46 
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RkadyH        justice  in  their  findinisr,  and  that  he  Mfill  not  he  per- 
*****' J  sonaliy  charged  with  a  larger  8um  than  he  oufirht  to 

fiTEPHBNsoi*.  pay.    Why  confide  in  a  jury  to  assess  the  value  when 

^.       the  heir  is  sued  for  a  depoHavit  in  preference  to  con- 

fiding  in  them  in  the  firs<t  trial?  There  is  as  much 
danger  of  their  doing  wron^  in  the  one  case  as  the 
other.  If  there  be  any  evil  to  he  apprehended,  the 
heir  may  avoid  it  by  ronfessinir  the  artton  and  show- 
ing the  certainty  of'asi^ets,  and  if  he  does  not  do  this 
I  can  perceive  no  reason  under  the  statute,  why  the 
value  of  the  estate  descended,  may  not  he  ascertained 
on  the  first  trial,  and  judgcnent  rendered  accordingly 
in  personam.  It  is  my  opinion,  that  such  cour^^e  is 
sanctioned  both  by  the  policy  and  spirit  of  the  stat- 
ute, and  that  there  is  nothin&r  to  be  found  in  the  lat- 
ter, which  forbids  it,  and  hence,  I  would  affirm  the 
judgment. 

This  court,  heretofore,  has  had  difficulty  in  ap- 
plying the  act  of  1 811 ,  to  heirs  in  any  case.  To  gi v« 
It  the  application  which  I  have  pointed  out,  will,  it 
seems  to  me,  meet  the  intention  of  the  legislature, 
and  render  the  statute  conducive  to  the  ends  of  jus- 
ti(  e.  To  go  farther,  and  make  it  o|)erate  so  as  to  re- 
quire two  suits  instead  of  one,  in  order  to  get  at  the 
estate  descende<l,  or  its  value,  tends  to  procrastinate 
and  defeat  justice.  Such  a  construction  oui^ht  not 
to  be  allowed,  unless  it  had  been  imperiously  requir- 
ed bv  the  language  of  the  act.  It  will  be  necessary, 
in  all  cases  since  the  act  of  181 1 ,  that  the  jury  should 
as  in  this  case,  find  the  value  of  the  estate  descended, 
so  that  the  judgment  may  be  rendered  personally, 
against  the  heirs. 

That  the  act  of  1811,  ought  not  to  be  construed, 
*«so  as  to  afiect  the  mode  of  entering  the  judgment," 
was  expressly  decided  by  the  court,  in  the  case  of 
Keizer's.  heir's  vs.  Adams,  I  Marshall,  315,  and  I  fiave 
met  with  no  subseoiient  case,  which  overrules  that 
decision,  when  applied  to  the  farts  of  this  case  Car- 
neaPs  heirs  vs.  Day  &c.  11  Litt.  897,  is  a  case  where 
the  heirs  were  not  bound  at  common  law,  and  where 
the  bill  did  not  allege  that  the  heirs  had  assets  by  de- 
scent, and  consequently,  there  was  no  finding  of  as- 
sets, to  any  value.     I  therefore  look  upon  the  doc- 
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Irines  for  \9hich  I  contend,  as  having  been  hereto-  '^^^^''^^  * 
fore  sanctioned  by  this  court.     If  a  plaintiff  takes  Ht,^,v 
judgment  agains^t  an  lieir,  to  be  levied  of  the  estate        \c. 
descended,   when  he  uughi  take  it  in  personam^  by  vVatkjwi 

proving  the  vahie  of  the  estate,  it  couM  not  be  er- '^'^  ^*- 

ror  to  the  prejudice  of  the  heir. 

I  will  put  one  case  and  dismiss  the  subject.  Since 
Ihe  act  of  1819,  (Digest  1 537^)  executors  and  admin- 
istrators  cannot  be  sued  after  distribution  and  the 
settlement  of  their  accounts,  in  certain  cases.  The 
creditor  must  look  to  the  distributee.  Now  sup- 
pose the  executor  passes  to  the  heir,  a  female  slave, 
worth  j|ii300,  that  she  lives  10  years,  having  five  chil- 
dren, in  the  mean  time,  and  then  dies.  The  heir, 
cannot,  I  think  be  aia^le  answerable  to  the  creditor 
for  the  value  of  the  increase,  but  I  think  he  cannot 
escape  paying  the  vakie  of  the  mother.  In  this  case 
can  any  reason  be  assigned  why  he  should  not  be 
made  to  pay  the  value  of  the  slave  descendeil  in  the 
first  suit.  A  judgment  to  be  levied  of  the  estate  de- 
scended, can  never  be  productive,  because  the  slave 
was  dead,  before  it  was  rendered.  Here  then  the 
first  suit  is  altogether  useless,  except  as  it  may  lay 
the  foundation  for  the  second.  I  cannot  consent  to 
double  expense  and  procrastination,  when  there  Is 
no  reason  for  ft,  except  the  possibility  that  the  jury 
under  my  rule,  may  value  the  estate  higlier  than  the 
pric«  it  would  bring,  under  the  sheriff's  hammer, 
and  when  at  last,  it  must  come  to  the  rule  for  which 
I  contend* 


Taylor's  and  Kelly  s  heirs  vs.  Watkins  chanckrv. 
et  al. 

Error  to  the  Lcwio  Circuit;  Ropkr  Judge.  Caie  120. 

Entry.     Notoriety.     Survey.     •Amalgamation  ^of  miis^ 

Bute  in  chancery.     Parties. 
Judge  Underwood  drlivered  the  opinion  of  the  court.  May  1). 

The  principal  questions  presented  by 
ihe  record,  rehite  to  the  validity  of  tlie  following 
entry,  and  the  projier  mode  of  surveying  it.  '^No- 
vember  37th;  1783,  George  Taylor^  assignee,  &c.  and 
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Watkiks 

KT   Ai  - 


T  iTLom's  L   Joseph  Kelly,  assi^ee,  &c.  enter  5,791  J  acres  of  land, 
^'■^  ''*         on  t%\o  treasury  warrants  No.  9,406,  and  18,5iJ8,  to 
be  held  in  proportion  to  the  nuiul>er  of  acres  in  each 
man's  name,  lyin^  on  Cahin  Creek,  beginning  two 

miles  abo*;e  tiie  first  fork  of  said  creek,  on  the  <li- 

Tidin^  ridise  between  the  two  forks,  running  thenue 
up  the  right  hand  fork  of  ^^id  creek,  1400  poles, 
thence  at  right  angles  froto  each  end  oi  this  line,  to« 
w;irds  the  left  hand  fork,  for  quantity." 

In  virtue  of  tl»e  foregoing  entry,  a  patent  issued 
C-*ncema1,  in  the  names  of  Taylor  &  Kelly,  jointly.  Their 
withch«nc<>-  heirs  brought  seperate  bills,  In  order  to  set  np  t  he 
to  ama^a-'  ^"^''y  ag.iinst  eliler  grants.  These  suits  were  after- 
mate  5U*tS, 
when  the 
c.iuse  of  ac- 
tion if  j«»int 
and  the  pnr- 
lies  int»*D*5t- 
ed,  are  V  a< 
br  *ueht  be- 
fore the 
court. 


wiirds  amalgamated,  and  proceeded  as  a  suit  in  be- 
half of  the  heirs  of  both  patentees.  We  do  not  |Kjr- 
ceive  in  this  proceeding,  the  violation  of  any  princi- 
ple settled  in  the  case  of  Roliert^s  heirs  vs.  Elliott^ 
heirs  &c  3  Mon.  398.  Here  all  the  |mrties  interest- 
ed in  the  patents  were  before  the  court,  as  complain- 
ants, and  a  decision  for  or  against,  would  have  bound 
all,  and  therefore,  they  come  within  the  reason  of  the 
rule,  which  recpiires  all  interested,  to  be  t>efore  tiie 
court,  in  order  to  prevent  cutting  up  a  single  cause 
of  action,  into  many  suits. 

Cabin  Creek  was  notorious  at  the  date  of  the  en- 
Caseofentr?  ^""y*  '^^^^  ^^^  ^^^^  '^^^^^  '*"  object  wnich  could  not 
to  run  u  >  a*  h.ive  Ixjen  mistaken,  and  from  that  plare,  the  ridge 
cr  ek  certain  could  easily  have  been  trai^d,  the  distance  of  two 
g^nVriTco»ir«e  "*»*^*  ^^  ^*»^  poiut  whert:  the  entry  located  the  begin- 
of  he  crt'ek  ning.  This  point,  we  think  cotild  have  been  asccr- 
fnrthe  ».a-e;  tiiiiied  With  certainty,  upoii  reasonable  diligence,  and 
fr*m"!i  •  br-*  ^^'^  "'*^  ^^  ordinary  means.  Having  renchcd  ity  the 
gin  inif .  to  .i  s  ibseqtient  locator  would  next  regard  the  location  of 
p  int  o.«  thp  Tiylor's  &  Kelly's  base  line.  How  should Hhat  be 
tr.cc'cal^d*"^'®  *^*'  >Ve  answer,  by  miming  from  the  beginning, 
not  H  line  pn-  ^o  »  point  on  the  right  h:ind  fork  of  Cabin  Creek, 
r.i^rl  to  »hc  14  )0  poles  distant.  A  straight  line  from  the  begin* 
ning,  to  siu:h  point,  would  constitute  the  base,  which 
being  ascertained,  there  conKI  be  no  difficulty  in  con- 
structing the  survey.  The  circuit  court,  instead  of 
li)»  :iiing  the  base  as  above,  directed  that  it  should  run 
fjo:n  the  beginning,  parallel  to  the  general  course  of 
the  right  hand  fork,  or  rather  parallel  to  the  general 
course  of  a  pitrt  of  tiie  right  hand  lork.     We  do  not 


cr.<  k,  ia  the 
base. 
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perceive  anything  in  the  entry,  which  in<ricates  the  TAirfOB'8& 
propiiety  o\  runiuno  ifw  U  «  pariilU'l  hae  for  the  bai-e,  ^^l,^^  ^ 
Borcio  we  Kiiov\  un\  prim  i|»le  or  acijiidgetl  tahe  which  ^p. 

will  aiil  in  pointing  out  that  pari  of  the  right  hand  vv'atkias 
fork,  the  gi ueral  conr>e  of  which  tihonld  govern  in  ^'*'  ^^' 
running  the  parallel  line.  Should  the  general  course 
of  the  whole  creek,  from  its  month  in  the  Ohio,  to 
its  Kource,  he  asccrtaine<l,  or  from  the  lorks  upwards^, 
or  from  the  point  ai<sutned  hy  the  court,  on  the  right 
hand  folk,  about  two  miles  above  the  forkfr.^  Mei- 
thcr  the  entry,  nor  any  rule  known  to  us  will  enaltle 
us  to  give  a  sat i>('u( lory  an^wer.  Entries  should  be 
understt)od,  as  tho^e  upon  the  ground,  when  they 
were  made,  would  have  llnder^tood  them.  Accord- 
ing to  this  rule,  it  stems  to  ns,  that  a  )ier6on  in  1183, 
or  at  any  time  since,  acquainted  with  the  import  of 
the  language  of  (he  entry,  placed  at  the  beginning, 
would  have  said,  the  locator  meant  to  go  ^^tlience  up 
the  right  hand  fork  of  the  creek,"  and  not  to  depart 
from  it  hy  running  a  |mrallel  line  thereto,  or  to  any 
part  of  it,  and  that  the  locator  did  not  intend  to  make 
the  windings  of  the  creek,  the  boundary  of  his  sur* 
vey,  hence  he  called  for  the  general  coursey  indicating 
thereby  his  intention  to  be  go\erned  by  a  straight 
line,  instead  of  the  meanders.  This  construction 
will  make  the  general  courhc  of  the  creek,  a  boun- 
dary, from  the  point  where  the  line  from  the  begin- 
ning strikes  it,  to  the  termination  of  the  1400  poles, 
upon  the  creek,  and  thus  respect  will  be  paid  to  the 
call,  to  run  up  the  creek  lis  general  count.  If  the  be«- 
ginning  had  been  upon  the  creek,  Here  coidd  be  no 
doubt  of  the  propriety  of  this  contti  uition.  We  are 
of  opinion  that  the  location  of  the  beginning,  on  the 
ri(<ge  between  the  two  eieeks,  does  not  change  it,  but 
that  the  locator  intended  to  ha\e  his  up|>er  corner  on 
the  termination  of  his  1400  poles  from  the  beginning, 
located  on  the  creeks  in  the  same  manner  as  uoiiid 
have  been  ohviou^ly  proper,  had  the  creek  run  by 
the  beginning. 

The  court  erred  in  its  ronstrurtion  of  the  cntrv,  xvi «-  *i 
and  therelore,  the  decree  must  be  rexeiseni,  and  the  ,.  .  oi  1 1   . 
cause  remanded  for  a  decree  in  totdormity  to  thi>  ♦h''«^?'"^of»n 
opinion       If  in  exlCndipg  a  tine  14^0  i)oles,  up  th^'  ' '// '  *>•'    '^* 
riglit  nana  lork,  from  the  place  of  be^iunjng,  on  the  destroy  jt^ the 
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TArr.oK's&  ridfire,  it  sheuid  pass  the  fork  at  45  on  Hord'«  plot> 
HEiR^'^  *  then,  as  there  are  doubts  which  is  the  main  fork, 
vs.  above  that  point,  the  court  must  fix  the  termination 
VfATKinu  of  the  1400  poles,  on  that  fork  most  unfavorable  to^ 
*''  ^^'  the  complainants.    In  other  words,  the  entry  should 

•oiiMnici.on    ^'^^y  ^  sustained  for  the  land  common  to  surveys 
most  anfavo-  made  upon  hase  lines,  terminating  on  both  the  forks 
rabirtoclaiin  above  45  on  Hord's  plot,  and  covered  by  the  patent  of 
adopted!^       complainants.     We  do  not  mean  to  decide  upon  the 
efTect  of  the  statute  of  limitations,  relied  on  by  the  de- 
fendants, or  some  of  them,  in  argument  liefoie  thia 
court.     They  have  not  disturbed  the  decree,  or  of- 
fered to  do  it.     Upon  this  point,  the  circuit  court  i»- 
left  untrammeled  upon  the  return  of  the  cause. 

The  decree  must  be  reversed,  but  as  it  is  probablr 
Costs  given     that  the  error  of  the  court  did  not  prejudice  the  com- 
on?ywho  were  P'«>"*"^^9  *"  respect  to  many  of  the  defendants,  be- 
already  bene-  cause^  by  Surveying  according  to  the  entry,  they  will 
fitteci  by  the    not  bc  included,  we  think  it  would  be  improper  to 
cd^^'^^No^cosis  ™**^®  ^^^^  defendents  answerable  for  costs  in  thi» 
fororaeainst'co^irt.     The  Circuit  court  ought  to  have  caused  the 
those  whose    entry  to  be  surveyed,  as  directed  in  this  opinion,  be- 
doublful"  ^*'  ^^^^  entering  a  final  decree,  and  then  the  defendants 
should  have  l^een  compelled  to  relinquish  such  por- 
tions of  the  land  as  they  held,  found  to  be  common 
to  the  survey  as  carried  into  Grant,  and  the  survey 
as  directed.     We  cannot  tell  how  the  defendants  may 
be  affected  by  the  survey  of  the  entry  as  herein  di- 
rected, and  on  that  account  we  have  deemed  it  pro- 
per to  reverse  as  it  res|)ects  all  the  defendants;  but, 
owing  to  the  uncertainty  which  exists,  whether  a 
large  portion  of  the  defendants,  will  be  affected  by 
the  survey,  as  it  should  have  been  made,  a  majority 
of  the  court,  arc  of  ofiinion,  that  such  defendants 
shoidd  neither  recover,  or  be  compelled  to  pay  costs 
in  this  court.    But  that  the  complamants  should  have 
a  decree  for  costs  in  this  court  only,  asrainst  James 
Fyffe,   William  Watkins,  Jonathan  M.  Grover;  the 
heirs  of  James  Savage;  the  heirs  of  Robert  Taylor, 
John  Wntkins,    WiUiam   Crawford,   JoM-ph  Pilch, 
James   Burkly,  James  Rowland,  Isaac  Smi.h,   and 
one  Hcndrittkson;  these  being  the  only  |)ersons  who 
resiste<l  the  coiuplainant^s  right,  and  who  ap|)ear  to 
tis  to  have  been  clearly  benefitted  by  the  error  corn- 
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initted  by  the  court,  in  the  manner  of  surveying  the  Gruwdy 

entry.  Edwards. 

Since  the  hearing  of  this  cause,  the  suit  in  tliis  — 


oint  couio 


court    has  been    abated,  as  to  the   heirs  of  Kelly.  pJ^aiQHi.ts, 
Upon  the  return  of  the  cause,  the  circuit  court  must  one  diea  after 
act  upon  this  opinion,  in  favor  of  laylor's   heirs  h.^arin«:  aid 

I      '^  *  wTit  altated, 

0"'y-  the  decree 

CritUnden,   WickKffe,   and   Woolley^   tor  plaintiffs;  '>«iy  i .  be 
Milb  and  Broun,  for  defendants.  ^  '^^y^ 

as  to  revivor. 


Grundy  vs.  Edwards.  covenant. 

Error  to  the  Uuion  Circuit;  ^hacklkford,  Judge.  Cam  121. 

Covenant,     Measure  of  Damages.     Parol  JProoj. 

Jadgu  Nicholas  delivrred  the  opinion  of  Ihc  Court.  May  11. 

This  writ  of  error  is  prosecuted  to 
reverse  a  judgment  obtained  by  Grundy  against 
Edwards  in  an  action  on  a  covenant  for  the  convey- 
ance of  the  tnoiety  of  a  tan  yard.  Judgment  went, 
by  default,  against  Edwards. 

On  the  enquiry  as  to  the  dainajres,  after  Grundy 
had  read  in  evidence  the  covenant,  reciting  a  con- 
sideration of  six  hundred  dollars,  the  court  permit- 
ted Edwards  to  prove  that  the  projierty  was  at  the 
time  of  sale  of  less  value  than  six  hundred  dollars, 
and  that,  according  to  the  agreement  and  under- 
standing of  the  parties,  the  consideration  was  paya- 
ble in  notes  of  the  Commonwealth's  bank,  then  at  a 
great  depreciation.  The  court  also  refused,  at  the 
instance  of  the  plaintiff,  to  ins^truct  the  jury  that  the 
covenant  was  conclusive  evidence  between  the^par- 
ties  of  what  was  agreed  to  be  paid,  and  tlie  jury 
thereupon  found  a  verdict  for  Grumly  for  only 
$372. 

The  measure  of  damages  for  a  breach  of  a  cove-  The  sum  paid 
nant  to  convey,  is  the  sum  paid  or  agreed  to  be  »' screed  to 
paid  by  the  covenantee,  and  not  the  actual  value  of  ^®p^"y^^'^jf^® 
the  property  at  the  date  of  the  sale.  The  sum  recit-  "aTn^Jesfor 
ed  in  the  covenant,  as  having  been  paid  or  agreed  breach  of  cov- 
to  be  paid,  must,  in  the  absence  of  other  written  ev-  **?*"**>  ^'^^'' 
idence,  be  ever  taken  and  heW  in  a  court  of  com- thereof.^"* 
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GnrjifDy  mon  Idw  to  !>e  the  true  sum.  It  was  evidently  im- 
E-w  ti  n«       p'ojMM-  in  the  coiirl  to  prevcMit  parol  teKtiinony  to  be 

! n^eil  either  to  shew  tliul  the  term  dollars  meant  bank 

p.iro  to>  i  paper,  or  that  the  covenant  did  not  correctly  rec  ite 
in  >  ^  n  it  ul-  jji^,  affreuiuent  between  the  parties  as  to  tlie  conoid- 
coiH-iid'ct       eration. 

\  ^  *ut"  ^°'  Wherefore,  judgment  reversed,  and  cause  remand- 
ed, for  -further  proceediii<Ts  consistent  herewith. 
Plaintiff  in  error  must  recover  costs^ 

Browrij  for  plaintiff;  Critlendeny  for  defendant. 


Chanciry.  Grundy  vs.  Edwards. 

Case  122.  Frror  to  the  Uaion  Circiiii;  Shackle  ford,  Judue. 

Specijic  ptrfnnnnnct.      Chancery  prarAice.      Judgment, 
Reversal.      Waiver.     Detnurrer, 

May  11,  Judge  Nicholas  d-  ^ivr-od  thi»  oninion  of  th"  cour*. 

^3gg|  After  the  obtention  of  the  jndsment 

^3    180,  bv  Grundy  aaaitist  Edwnnis,  mentioned  in  the  opin- 

I  ion  jun  delivered,  the  latter  filed   his  bill,  with   in- 

8°* 815  junction  ai^ainst  said  jud^uic.it^  praying  a   sf>ecific 

eiiforcment  of  the  contract,  and  that  Gr  indy  mi^^fit 

be  compelled  to  take  a  conveyance  of  rhe  moiety  of 

the  tan    yar^l  in  satisfaction  of  his  judgment.      On 

filial  hearing,  the   court    decreed,   purt^uant  to  the 

prayer  of  the  bill,  and  to  reverse  the  decree,  Grundy 

prosecutes  this  appeal. 

Grundy  made  his  answer  a  cross  bill,  and  among 
otlier  grounds  relied  on  for  resist insr  a  s|»ecific  per- 
formance of  the  contract,  states,  that  as  an  indu(«. 
ment  to  him  to  make  the  purchase  of  Eit wards,  the 
latter  agreetl  that  he  would  not  erect  or  carry  on  a 
tan  yard  in  the  town  of  Morsanfield  or  county  of 
Union.  That,  in  vi(dation  of  this  agreement,  he  had 
shortly  after  the  sale  erected,  and  ever  sin*  e  rarried 
oi,  a  tan  yard  in  Morgan fiehl,  in  the  immediate  vi- 
cinity of  the  one  sold  to  Grumly,  and  to  the  gre»it 
prejudice  and  injury  of  Uie  latter  To  this  malter 
thus  set  uj)  in  the  cross  bill.  Evl  wards  demurred,  and 
the  court  sustained  the  demurrer,  adjudging  such 
matter  impertinent  and  irrelevant. 
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We  have  taken  a  very  different  view  of  it.     No  GauHDir 

f principle  is  better  settled  than  that  a  man  may  law-  .     ^'* 
ully  contract  not  to  carry  on  his  trade  or  business  .  ^^^^^^ 


in  any.  particular  town  or  county,  and  for  a  breach  C<*venADt  not 

of  such  contract,  he  will  be  compelled  to  make  ad*  tocarrjona 

equate  cempensation.     Applications  to  the  chanrel-  pa^tfcolar 

lor  for  the  specific  enforcement  of  contracts  are  al- town  or  ooan- 

ways  addressed  to  his  discretion,  and  he  will  rarely,  ty*  TaHd.— 

if  ever,  in  the  exercise  of  that  discretion,  extend  re-  ^''"*i^"^or 

lief,  in  such  cases,  to  any  one  who  has  wilfullv  vio-  breacK,  and 

lated  an  essential  part  of  the  agreement  which  con-  tpecido  per. 

stitttted  an  inducement  to  the  purchase.     We  think  J|?!Jf*n*^*hf^ 

the  probable  prejudice,  likelv  to  ensue  to  Grundy,  clrj  to  InV^ 

from  a  breach  of  this  part  of  the  agreement,  a  con-  who  batvio* 

troling  circumstance  of  sufficient  importance  to  in-  ^^^^  ^^* 

duce  tne  withholding  from  Edwards  the  relief  he 

seeks.  But  as  it  would  be  manifestlv  unjust  towards  ?^"*V®"  k?I 
■  .        ^         ^  ^1-  J    •      'x    "  *     i-.-.     I     aed  to  enabls 

him,  to  act  upon  the  record  m  its  present  attitude,  complainant 

the  cause  must  be  sent  back,  and  an  opportunity  af  to  withdraw 

forded  him  to  answer  the  cross  bill.     Should  he  an-  d«n»o'f^'  and 

swer  and  deny  the 'alleged  agreement,  it  must  be"*^*'* 

made  out  by  satisfactory  proof  according  to  chance* 

ry  rule. 

Grundy  havine  reversed  his  judp^ment,  and  there-  Reversal  or 
by  waived  the  advantage  he  held  in  that  particular  iudgment  at 
at  filing  of  the  bill,  it  has  become  unnecessary  for  "^  iJJ^JiJ;,^^"^ 
to  determine,  whether  the  circumstance  of  his  hav-  ^k"^«pe^fift 
ing  obtained  a  judgment  and  rescission  of  the  con-  enforcement 
tract  at  law,  would  have  precluded  Edwards  from  of  t**®  ^o"- 
obtaining  a  specific  performance.     That  obstacle  out  J^mov«rthat' 
of  the  way,  there  is  no  proper  ground  left  for  deny-  barrier  to 
ing  it,  unless  the  matter  set  up  in  the  cross  bill  granting  re- 
should  turn  out  as  alleged.  ^*®'' 

Decree  reversed,  and  cause  remanded,  with  direc 
tions  for  further  proceedings  consistent  herewith. 
Jlppellant  must  recover  his  costs. 

Brovony  for  appellant ;  Crittenden^  for  appellee. 
Vol.  VII.  47 
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Debt.         Morrow's  Administrator  t?^. Mason  et  ah 

Case  12t.  £rrnr  fo  the  Monti^bmery  Circnit;  Robbin  ,  J«idg«. 

Appeal  bond.     Replmnbond.     SaHsfacHon.     Securiiy. 

Haf  IS*  Chief  Jafltice  Robeptpon  ''pliv»TPd  th*-  Opinion  of  'he  f  onrt. 

On  the  7th  of  Octoher,  182S,  John 
Mason«  as  prinrjpaK  and  James  iVlason,  as  his  surety, 
entered  into  an  apjieat  honci  for  proset'iitinif  an  ap- 
peal to  this  court  from  a  judgment  ^hic  h  had  heen 
rendered  in  iavor  of  Thomas  Morrow  against  the 
said  John  Mason. 

The  condition  of  the  bond  was  that,  in  the  event 
of  an  affirmance  hy  this  court y  John  Mason  should 
''pay  and  satisfy"  the  judgment  and  all  costs  and 
damages. 

The  judgment  was  affirmed  hy  this  court,  in  De- 
cember, 1823,  with  co^its  and  damages.  Afterwards, 
John  Mason  replevied  executions,  which  had  beei> 
issued  for  the  amount  of  the  orisinal  judgment,  and 
for  the  damages  adjudged  by  this  court. 

In  1831,  this  suit  (debt)  was  brought  by  the  per- 
sonal representatives  of   Thomas  Morrow  for  the 
V  purpose  of  enforcing  the  appeal  bond.   On  the  trial, 

the  circuit  court  instructed  the  jury,  hi  snbstance, 
that  the  appeal  bond  had  been  satisfied  and  discharg- 
ed by  the  replevin  bonds  ;  and  a  verdict  and  judg- 
ment were  consequently  rendered  in  bar  of  the  ac- 
tion. 

(It  does  not  appear  that  the  replevin  bonds  had 
«ver  been  satisfiea.) 
Sftctirity  in  The  instruction  thus  given  cannot  be  sustained. 
SSioDed  Although  the  original  judgment,  and  that  for  dam- 
to  "pay"  Ac.  ages,  may  have  been  merged  in  the  replevin  bonds, 
^iT*  "^h*^''h  ^"^'  ^"  ^  sense,  were  satisfied,  nevertheless,  the 
ligatfoii,wh°en  aino""t  of  the  judgments  had  not,  according  to  the 
upon  affirm-    condition  of  the  appeal  bond,  been  paid. 

menuU'fel'  "^^^  replevin  bonds  operated  only  as  a  collateral 
levies  thpo.  security.  They  did  not  extinguish  or  discharge  the 
nginal  debt,  obligation  of  the  appeal  bond.  Morrow  had  a  right 
•ctaany*"'*^  to  proceed  on  either  of  those  concurrent  and  inde- 
**pay."  pendent  securities  ;  but  nothing  short  of  the  coliec* 

tion  of  the  whole  amount  to  which  each  of  them  < 
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titled  him,  by  a  proceeding  on  one  of  them,  would  KATaNAvoa 
have  barred  hU  right  to  proceed  on  the  other.  The  _.      ^'* 
object  oi  the  ap^ieal  bond  was  to  vecure  the  payment    ^^"'  _^^ 
ol  Che  debt  and  Uaiiiages.     The  object  ei'  the  replev- 
in bonds  was  the  same  and  no  more  ;  they  cojuhl  not 
be  deemed  apaynrntl  ot  the  debt  or  of  the  daaiagee, 
any  more  than  judgments  actually  obtained  upon 
the  juilguients  lor  debt  and  dauiages  could  have  been 
considered  as  a  pa)  ment.     Li  neither  ca.>«,  would 
any  preexisting  ami  separate  collateral  security  have 
been  alfected. 

John  Mason  was  to  ^^jHiy^'the  amount  of  the 
original  judgment,  and  of  that  for  damages  He 
did  noi  do  so  ;  he  only  gave  a  new  and  actditional 
security,  which  did  not  operate  as  an  eitinguish- 
ment  or  satislaction  of  the  appeal  bond. 

Wherefore,  the  judgment  of  the  circuit  courf 
Viust  be  reversed,  and  the  •ause  remanded  for  a- 
ipew  trial. 

James  Trinbtej  for  plaintiff. 


Cavenaugh  vs.  Davis.  OHnrcEaj. 

JCrror  to  the  Christian  Circuit ;  ShacklxfobD;  Judge.         ^^^^  |^ 

injunction.     Dismissal  of  bill.     0^ction  at  law.     Bar. 

^hief  Jaitice  Robertson  delivered  the  opinion  of  the  Court,  u  _.  |^ 
Kavenauoh  filed  a  bill  in  chancery  ^  * 
against  Davis,  enjoining  some  small  judgments,  and 
praying  a  set  oil  for  the  use  of  two  slaves,  (Violet 
and  Joe)  which,  as  the  bill  averred,  he  (Davis)  had 
enjoyed  in  consequence  of  the  loan  of  about  $100. 
The  injunction  having  been  dissolved  by  the  order 
of  the  circuit  court,  kavenaugh  voluntarily  dismiS'^ 
iied  his  bill  before  an  answer  nad  been  filed.  After- 
wards, he  brought  this  action  of  assumpsit  for  the 
use  of  the  slaves.  On  tne  uial,  upon  the  general  is- 
3ue,  Davis  relied  on  tne  suit  in  chancery  as  a  bar  to- 
any  recovery,  and  the  circuit  court  having  instruct- 
ed the  jury  to  tha.  etlec^  in  substance,  verdict  and 
judgment  were  eenjMNjtneutly  rendered  against  the 
lilauitiC 
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Kina 
DicKEir. 


Demisting  a 
bill,  after  Hit- 
folaiion  of  in- 
janotioDfdees 
not  preclnde 
complainant 
from  main* 
t-'iining  hit 
action  at  law, 
for  the  de- 
mand, set  up 
iti  the  bill  ;  it 
it  no  lififi^i. 
ti  >H  or  deter- 
mination of 
the  riifhtt  of 
the  partiei. 


There  is  no  reason  whatever  for  presuming  that 
the  subject  matter  of  this  suit  had  ever  been  litigat- 
ed or  involved  in  any  other  suit,  except  so  far  as  it 
had  been  presented  in  the  bill  which  we  have  men- 
tioned; the  dismission  of  that  bill  furnished  (accord- 
ing  to  the  only  rational  interpretation  of  this  rec- 
ord,) the  only  ground  for  the  instruction  given  by 
the  circuit  court>  and  the  consequent  verdict  of  the 
jury. 

The  bare  statement  of  the  object  of  the  bill,  and 
of  the  manner  in  which  it  was  abandoned,  is  sufii- 
cient  to  shew  indisputably  that  the  right  to  comt)en- 
sation  for  the  use  of  the  slaves  had  not  been  conclud- 
ed or  litigated. 

After  the  dissolution  of  the  injunction,  the  bill 
vms  functus  offioii^  and  the  court  had  no  jurisdiction 
to  decree  a  payment  of  the  sum  claimed  by  the  bill. 

Wherefore,  the  instruction  was  erroneous,  and, 
of  course,  the  judgment  must  be  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for  a  new 
trial. 

CriUendmf  for  plaintiff;  Mortiuadi  for  defendant. 


ASSUMPSIT. 

Caie  195, 


UponreTersal 
of d<  cree 
monej  made 
in  viitue  of 
orig:inat  de« 
crca  to  ho  re* 


King  vs.  Dicken. 

Appeal  from  the  Henderton  C  ircnit ;  McLean,  Judge. 

AsswnfsU  for  mowy  wrongfully  made  under  execution. 
Reversal  of  decree,    Measure  of  recovery. 

Chief  Juatice  Robebtsoiv  deliFered  the  Opinion  of  the  Court. 
This  appeal  is  prosecuted  to  reverse  a 
judgment  obtained  by  Christopher  Dicken  against 
iflJijah  King  in  an  action  of  assumpsit  for  money 
made  out  oi  the  former  by  the  latter  by  sales  of  pro- 
perty under  executions  on  a  decree  afterwards  re- 
versed by  this  court. 

We  do  not  doubt  that  Dicken  was  entitled,  in  con- 
sequence of  the  reversal  of  the  decree,  to  restitution, 
not  of  the  property  which  had  been  sold,  but  of  the 
price  for  which  it  was  sold  ;  nor  do  we  doubt  that 
this  suit  is  maintainable,  nor  that  the  proof  on  the 
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trial  authorized  a  verdict  and  judgment  in  favor  of  Kih* 
Dicken.     But  we  are  of  opinion,  that  he  obtained  a  o,^.^j[^*. 
judgment  for  a  larger  sum  than  the  proof  entitled 


him  to.  funded  id  th« 

_  _  «   ■  .  •         i.  I  •   t    defendant  to 

It  seems  that  o^e  of  the  articles  of  property  which  far  as  the  pro- 
had  been  sold  under  the  decree,  was  a  mare,  for  sel-  perty  sold 
ling  which,  William  Dicken,  who  averred  that  it  "^^l^^^f^^^^^ 
was  his,  and  not  C.  Dicken's,  afterwards  sued  the  another  cotn- 
sheriff  and  obtained  a  judgment  in  damages  for  con-  potent  in  mit- 
version,  by  selling  it  as  the  property  of  C.  Dicken.    igaUon; 

On  the  trial,  in  this  case,  King  offered  to  prove 
that  Christopher  Dicken  (the  appellee)  was  sworn 
as  a  witness  in  the  suit  between  William  Dicken  and 
the  sheriff,  and  swore  that  the  mare  was  the  proper- 
ty of  William,  and  not  of  him  (Christopher)  at  the 
time  of  its  sale  by  the  sheriff,  and  offered  also  to 
prove  other  facts  conducing  to  shew  that  the  mare 
was  not  the  property  of  the  appellee.  But  the  cir- 
cuit court,  being  of  opinion  that  no  such  testimony 
was  material  or  admissible,  refused  to  admit  it.  Id 
this  there  was  error. 

If  C.  Dicken  did  not  own  the  mare,  the  law  did 
not  imply  an  assumpsit  to  restore  it  or  its  value  to 
faim,  but  to  the  true  owner  only.  Both  the  appel- 
lant and  the  sheriff  who,  at  his  instance,  sold  the 
mare,  were  liable  to  the  owner  for  its  value.  The 
owner  having  asserted  his  claim,  and  recovered  dam- 
ages from  the  sheriff,  the  appellee  cannot  be  entitled, 
in  assumpsit  or  in  any  other  form  of  proceeding,  to 
restitution  for  any  part  of  the  sum  for  which  hU  ex" 
ectUian  wu  credited  in  consequence  of  the  eah  of  the 
mare. 

The  rejected  proof  was  admissible  on  the  question 
of  proprietorship  of  the  mare  at  the  time  of  sale. 

The  judgment  cannot  be  sustained,  because  it  is 
far  too  much,  unless  the  appellee  had  a  right  to  re- 
cover the  price  for  which  the  mare  had  been  sold. 

Wherefore,  the  judgment  is  reversed,  the  verdict 
mi  aside,  and  the  cause  remanded  for  a  new  trial. 

Dennj/j  tot  appellant ;  Waring^  for  appellee^ 
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CHAff«KBT. 


CaM  196. 


Ma?  li^. 

In  ohanccfj 
caii'et  the  re- 
cord should 
■hew  every 
thiitg  ■  cet- 
•arj  to  »uf- 
tain  the 
decree. 

Order  to  re- 
vive in  name 
of  nn  execu- 
tor, without 
•tarinprthat  it 
was  at  his  in- 
stance, the 
record  not 
•bewin|  that 
he  had  notice 
eann-t  SUV- 
port  a  I'ecree 
•gainst  him. 


Smith's  Executors  vs.  Bryant's  Exec* 
utors. 

Srrortothe  Garrard  Circuit;  Bridgks,  Judge. 

Chancery  practice.     Revivor, 

Judge  UjfDCRWOOD  delivered  the  opinion  oi  t.ie  Court. 

i  UE  ruJe  111  chancery  caubes  is,  that 
the  record  must  bhew  every  thing  neccatary  to  sus* 
tain  the  decree.  Upun  Smith's  death,  regularly,  tlie 
suit  bhould  have  been  revived  by  bill  ol  revivor  in 
the  name  of  the  executor.  Instead  of  doing  &o,  an 
order  to  this  eflect  was  entered  :  ^^  ordered,  on  mo- 
tion, that  this  suit  be  revived,  and  prosecuted  in  i\\& 
name  of  Isaac  M.  Myers,  executor  &c." 

It  no  where  appears  who  made  the  motion,  nor  is 
there  any  thing  in  the  record  shewing  that  Myers 
therealter  had  notice  of  the  existence  of  the  order. 
ii  the  deiendant  caused  the  entry  to  be  made,  and 
the  executor  of  Smith  had  no  knowledge  of  it,  alL 
subbe4ueiit  proceedings  were  ex  parte^  and  the  decree 
ought  not  to  be  sustained,  because  it  would  bar 
4>^yers,  ii  he  be  executor,  so  long  as  it  remains  lo- 
force. 

As  the  order  does  not  appear  to  have  been  made 
on  the  motion  ol  Myers,  we  think  it  too  vague  and 
uncertain  to  permit  the  decree  to  stand. 

Wherelore,  it  is  reversed,  with  costs,  and  the 
cause  reuianded  lor  a  regular  revivor  of  the  suit 
in  the  circuit  court,  or  for  an  abatement  thereof  by 
the  dealii  of  Smith. 

Omleyj  for  plaintiffs  ;  Crittenden^  f#r  deCsndant!!.. 
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Hare's  Heirs  vs.  Bryant's  Adminis-    CHAnqMT, 
trator. 

Error  to  ihe  General  (^oort.  Caie  127. 

Dteru.     Heirs.     Persnnal  representative.   Parties.    Ju- 
risdiction,    Statutes. 

ChierJnsticeRoAERTSoif  delivered  the  Opinion  of  the  Court.  ^^     ^t^^ 
Judp:r  Ninholn*  did  n   f  sit  in  thi*  c»9v  ,    ^ 

This  i«  n  suit  in  chancerv,  instituted 
in  1830,  hy  Samuel  Weisiger,  as  arlmini^trator  of 
Thomas  Y.  Bryant,  who  died  in  1828,  aerninst  the 
heirs,  known  and  unknown,  of  Andrew  Hare,  de- 
ceased. The  bill  alleges  that,  in  the  year  1801, 
George  Hunter  and  William  Hunter,  as  trustees  for 
Margaret  Hare,  obtained  a  fndffment  in  the  Lexing- 
ton District  Court  against  Thomas  Todd,  executor 
of  the  said  Andrew  Hare,  for  the  sum  of  £2647  lOs. 
and  costs  of  suit;  that  Margaret  Hare  afterwards  died, 
and,  by  a  nuncupative  will,  devised  the  said  judg- 
ment to  the  said  Thomas  Y.  Bryant ;  that  no  part  of 
the  judgment  had  ever  been  paid ;  that  Todd  had 
no  assets;  but  that  a  large  real  estate  in  Kentucky 
had  descended  from  his  testator,  A.  Hare,  to  the  - 
children  and  heirs  of  the  latter,  some  of  whom  are 
alleged  to  be  unknown,  and  others  are  described  by 
their  proper  names,  and  are  averred  to  be  non-resi- 
dents. The  bill  seeks  a  decree  subjecting  to  thejudg* 
ment  so  much  of  the  said  real  estate  as  shall  be  nec- 
essary to  pay  the  whole  amount  due  thereon,  it 
does  not  appear  that  any  execution  had  ever  been  issued. 

The  bill  was  taken  for  confessed  on  a  certificate 
of  publication  :  and,  thereupon,  the  ^reneral  court 
decreed  that,  ^'  the  real  estate  in  the  bill  mentioned^  ors9 
much  thereof  as  may  be  necessary,  be  subjected  to  sale  Jor 
Vie  payment  of  the  amount  of  the  judgment  at  lawj  referred 
to  in  the  WZZ,  to  vnt,  £2647  10#."  p.,,  ^,  ^^.^ 

To  reverse  this  decree,  this  writ  of  error  is  pros-  J®  ""hject 
ecuted,  with  a  supersedeas.  l::„V°Sr> 

There  are  various  objections  to  the  decree,  some,  ■^"^'^  repte- 
if  not  all,  of  which  are  fatal  to  it.  fl2!n{!ff7o 

Ist.  There  is  a  defect  of  parties.     The  personal  J"^?"^n»  »»<* 
representive  of  Andrew  Hare  ought  to  have  been  m*u8?be"pVt- 
made  a  party.     Unless  he  had  been  a  party,  the  u—. 
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HAPRI8*  decree  iutjecting  tht  hnd  to  the  judgment,  if  in  other 
HxiR«  respects  pro|)er,  could  not  be  sustained.     It   was 

BrtanVs  '  equally  necessary  that  the  trustees  who  obtained  the 
ExfcctjTORs.  judgment,  should  have  been  parties.  It  does  not 
- — -^  judicially  appear  that  they  were  parties. 

ly  be  subjeot-  2nd.  The  land  could  not  be  subjected  to  the  judg- 
ed by  jniAzm  ment  against  the  executor.  It  could  be  reached  on- 
"ee  vs.  hek«  '^  ^Y  *  judgment  or  decree  against  the  heire  for  the 
for  the  oriei-  original  debt,  either  upon  the  covenant  or  the  judff^ 
nnl  debt,  not  ment  against  *he  executor.  There  has  been  no  such 
la ''"^Ifcntor  j"^^*!^^"^  ^^  decree  against  them  :  and  no  such  de- 
or  adminis-  <^r^  could  be  rendered  againH  them  in  this  case 
trator.  without  Other  proof  than  any  contained  in  this  re« 

cord. 
Statute  1827,      3<|,  \^  there  was  no  actual  fservice,  the  statute  of 
isn^aLne'''  }^^'^  (Session  Acts,  158)  furnishes  the  only  author- 
authorizes       ity  for  any  judicial  procee<iing  for  subjecting  the 
procewlinfir  vs.  heirs  or  their  estate  :  and  that  statute  required  the 

^wl^*lflt^  complainant  in  the  bill  to  execute  bond  for  indem- 
tnereisnoac-     .     r  ,  •    •  ^i_     •    .        j  i      .t      t 

tu«l  serrice  of  nifymg  any  [)erson  who  might  be  injured  by  thede- 

procesi,  and    cTce  ;  and  also  declares  that  no  bill  authorized  by 

thralTe'^ni'^^'   it  shall  be  taken  for  confessed  without  answer,  but 

tions  o^Mhe     that  "  tfie  c6uri8  shall  require  proofs  of  the  alkgaiinns^  ac" 

bill  to  be  pro-  cording  to  the  ruUs of  evidence  in  actions  at  lav>,^^  There 

yod  "accord-  ^^s  neither  bond  nor  proof  in  this  case.     And,  sure- 

rufes^f  e^vi-    '>'»  some  proof  was  necessary  against  the  heirs,  es- 

drnce  in  ac-    pecially  as  the  bill  was  not  filed  until  more  thantuen^ 

tions  at  law."  ly  g^^^^  years  had  elapsed  from  the  date  of  the  judg- 

^r'»tat7l827'  "'^"*'  ^^^  ^^^  ^fi^  ^^  ^^^  ^f}^  ^^^^  V^  ^'^^  ^^ 

authorise      '  ofthe  intestate  of  the  complainant  in  the  bill. 

fi^cthiVlftn'd         Another  objection,  still  more  radical,  is  made  to 
to  payment     the  decree  by  the  counsel  for  the  plaintiffs.     They 
ofdaroares      insist  that,  as  the  contract  on  which  the  jndo'ment 
awcssftd  for^^  ^^^  rendered  was  made  liefore  December,  1792,  the 
enant  prior  to  statute  of  1827  should  not  be  so  construed  as  to  au- 
Bee.  1792.       thorize  a  decree  for  subjecting  land  to  the  satisfac- 
tion of  damages  assessed  for  a  breach  of  it.     We 
shall  not  now  decide  this  point,  because  there  is  an- 
other objection  to  the  decree  which  will  supercede 
the  expression  of  an  opinion  upon  a  matter  so  vital 
to  the  merits  which  may  be  again  presented  for  ad- 
judication in  a  more  regular  and  effectual  manner. 
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4th.  The  general  court  had  no  jurisdiction.     Uu-  Harris' 

less  all  the  parties  were  nonresidents,  or  unless  either  '*^'**^ 

the  complainant  or  all  the  defendants  were  nonresi*  Brtawt's 

dents,  and  the  other  party  a  citizen  or  citizens  of  Executors* 

Kentucky,  the  general  court  had  no  cognisance  of  General  roart 

the  case  :  and  as  the  jurisdiction   of  that   court   is  no  jane  ic- 

8})ecial,  the  facts  neressary  to  sustain  it  must  be  aver-  tion  where 

red.  or  must  oherwise  appear  in  the  record.     But  •^"'®,*5  *Jj®. 
.       ',  .  .  .  ■  "    11        ..  t         mwT  •  •         complainants 

in   this  case  there  is  no  allegation  that  Weisiger  and  «on.e  of 

was  a  non-resident  or  that  the  unknown  heirs  were  the  defenr'- 

nooresidentS.  antsarrr^i- 

defits  and 
If  Weisiger  had  been  a  non-resident,  even  then,  as  fome  nomes- 
the  known  heirs  were  non-residents,   the  general  J-!,^",  jj, ',J^ 
court  had  no  jurisdiction  unless  the  unknown  heirs  tain  the  furis- 
were  also  non-residents  :  and  if  Weisiger  had  been  a  jjictionrmnst 
citizen  resident  in  this  state,  the  court  had  no  juris-  or  aopeaT'i-ii 
diction  unless  aU  the  |)ersons  constitutinir  the  adver-  the  remrd, 
sary  party    had  been  non-residents. — Sneed  et  al.  thejnrisdic- 
vs.  NoflSnger,  II  Littell's  Reports,  80  ;  Lexington  t^nbeingspe. 
Manufacturing  Company  vs.  Dorr,  lb.  266.   Banks 
vs.  Fowler,  III  lb.  333. 

Moreover,  if  all  the  necessary  facts  concerning  the  ^*''*-.  '^"^  ^^^ 
character  or  condition  of  the  parties  had  lieen  alleg-  "rai^coofr  ju* 
ed,  so  as  to  remove  the  foregoing  objection,  there  is  Hsdiction  o* 
another  which  nothing  could  avoid.     Prior  to  the  y©'  the  ca«'8 
enactment  of  the  statute  of  1827,  already  referred  to,  fo^.'^jV/ri^hc. 
no  court  in  this  state  had  jurisdiction  of  such  a  case  tion  o(  circuit 
as  this,  wiUioul  actual  service  of  process   on   the  non-  cou  t  la  cx- 
resident  defendants,  or  some  of  them.     Therefore,  ^^^u"^**- 
the  general  court  had  no  jurisdiction  unless  the  stat- 
ute of  1827  gave  it.  But  we  are  of  opinion,  that  the 
statute  cannot  reasonably  or  consistently  be  so  con- 
strued as  to  extend  jurisdiction  to  the  general  court 
in  the  class  of  cases  for  which  it  provides,  and  to 
which  this  certainly   belongs      Exclusive  jurisdic- 
tion, in  such  cases,  has  been  conferred  on  the  circuit 
courts. 

Wherefore,  the  decree  of  the  general  court  nriust 
be  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  bill  for  want  of  jurisdiction. 

Crittenden  and  Brown^  for  plaintiffs  ;  Dtnny  and 
Tripktt^  for  defendants. 

Vol.  VII.  48 
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COURT   OP    APPEAIiS, 

THE  FALL  TERM, 


Preient — Georgb  Robertson,  CkUf  Justice. 
Joseph  R.  Underwood,  and 
Samuel  S.  Nicholas. 


Bell's  Heirs  t^^.  Barnet. 

Error  t9  (he  Hardin  Circuit ;  Booker,  Judge.  Caie  ISt* 

Improvements.     Occupant.     CammissUmer^s  report. 

9bief  JatUce  Robbrtiom,  delivered  the  opiaioii  of  the  Court.     Oetob^r  1^ 

This  writ  of  error  is  brought  to  re* 
verse  a  decree  for  improvements,  assessed  m  conse- 
quence of  an  opinion  heretofore  rendered  by  this 
court.  See  BelrsHeirs  vs.  Barnet,  II  J.  J.  Marshall^ 
Reports,  516. 

The  decree  must  be  reversed  for  the  following 
reasons : 

1st.  The  court  below  erred  in  not  quashing  the  That  plaintiff 
report  of  the  rommissionera,  because  the  ^la^ntiff8  ^*^^"^j^**^ 
Jitd  DO  notice  of  the  time  when  they  met  and  made  ^hen  comt 
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Bi3i.L»iHEiR8  their  assessments.      The  only  notice  which  was  e»^ 
^•'  hibited  or  relied  on,  is  one  to  Benjamin  Monroe,  as 

^^^^^'^' j^aent  for  the  plaintiffs.     But  there  is  no  proof  that 

missionen        he  was,  at  that  time  pr  since,  t^jeir  agent,  or  that  he 
mpt  to  uisma    ^cted  as   smh.     The  aficestor  of  the  plaintifii^  ex- 
imycrvemrlts  pressed,  in  his  will,  a  desire  that  Benjamin  Monrc  ei 
ispoodgrou  d  wonid  attend,  as  a  puj>ej^in.teDde»t  and  manager,  to 
for  quMshalof  ||^^  investigation  of  his  land  claims  in  Green  county^ 
TioneM^re-      *"^'  declared,  in  the  same  will,  that  he  appointed  tlte 
port?  *  ^^'      said  Monroe  agent  and  irus^tee  for  hint^lt  (the  tes- 
tator) and  his  children  for  the  purpose  of  attending 
to.htt  96i4  Wild  chiioB.    Bnt  ^ne^ilje  to  tliefcnd 
vested  in  the  plaintiffs  at  the  testator's  death,  and  it 
appears  from  Monroe's  affidavit  that,  for  some  years 
prior  to  the  notice  to  him,  he  had  ceased  to  act  as 
an  agent,  and  hud  nptifie^I  the  defendant  of  that  fact. 
The  designation  of  Monroe  by  the  will  did  not 
constitute  him  the  agent  of  the  plaintiffs,  unless  they 
consented  to  and  ratifikltlib  appointment.     There 
is  no  proof  that  he  ever  accepted  the  appointment, 
or  that  they  acquiesced  in  it,  unlet^s  his  affidavit  be 
evidence ;  and  if  it  be,  it  also  proves  that  he  was 
not  an  agent  when  the  notice  wa^  given  t6  faim.!The 
plaintiffs,  notwithstanding  Xbe  wUI,  iiad  a  right  to 
appoint  their  own  age^j t^ on. t9   manage  their  own 
concerns  without  any  agent.     Monroe  had  no  inter- 
est in  the  land— he   was  no  party  to  the  Jiuit.     It 
does  not  apjjear  that  a  notice  to  him  was  any  notice 

to  the  plaintiffsv.or  that  tlwy^tl**  m4*flP^*^®»  »^'^«- 
al  or  constructive,  direct  or  inclirect. 

?nd.  Tlie  court  erred  in  not  c^uashjng  the  report 
for  exorbitaiue.  'The  facts  and  principle's  bearing 
on  this  point  may  be  seen  by  recurring  to  thd  case, 
siipy^a,  (in  J   J.   MarshaU;) 

The  commissioners  have  again  asscssecj,  ^5  an 
acreforu'learing  land^  a^ui,  therefore,  allowed  ^3725 
for  clearing  149  acres  !  To  fortify  and  uphol,d  this 
extrac)r(|inacy  assessment,  sundry  depositions  .have 
been  nled,  in  nil  about  eighteen  ;  rn  a  mnjorJty  of 
which  the  opinion  is  expres.^,ed,  thiit  $25  a'n  acre  i^ 
pot  tQOMnjii|uh  to  alUiw  ioi*  such  clearing.  Tludy-de- 
'  scrll)e-he  timber  h^  thick  and  heavy  atid  chieflr 
beeci))  a^KUhe  cleuritig  asiiaving  been,  io  the  first 
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in«tanfc,  '•smoci/i."     They  also  state,  that  the  com-  BtLL's^HEiw 
inoii  mode  of  <  leHrinij  sik  h  land  in  the  same  county  b^^j.^!|!, 

Iiasbeen  to  beh  or  othelwi^e  kill  the  larger  bei&ch  — , L^_ 

tree* ;  .»n<l  that  the  clenriii)^  of  mwh  Ihnd,  in  the  lat^ 
ter  and  usual  wGn\e^  w«»  worth  from.  $8  to  $M  an 
acre.  .  Ii  a|»f)«ars,  ajso,  that  the  whole'  tract  of  300 
avre»^. asickated  mid  improved^  W9»  worth  not  more^ 
at;lhe  maximum,  than  $3000,  and  perhaps  not  more 
than  $2400,  aSi hough  the  improvement*,  as  assessed 
by  the  commi^i^iouers,  were  alone  worth  $4282 ! 

/  We  do  hot  douht  the  correrti>es9  of  the  opinion 
in  II  J.  J.  Mar^ha^ll;  un1e^9  we  erred  in -allowing  for 
enteliorations  t'wi^e  18)6;  and  in  allowing  tnxyre  than 
th^  a/iieiiof^tiori:^  pr'}&f  io  that  time.        • 

Hpweyier^!  if  that  opinion  be,  in    those  respect^  AUhouph  o«» 
right,  and  w^.are  still  di.^poiied  to  thii^Ji  it  is,  it  is  as  ^"nMoe^'rai 
favorante  lo  the  defendant  as  he  could  ex|>ect  or  in  ordinary  &x^ 
consriente  a<k  :  and,  theiefore,  on  his  part,  more  pcii.*e  i«i  tho 
sWituUrnot  he  required,  or  permitted  than  what  is  j^^****'"^  **"^^ 
rfeasomtble  and  just  actording  to  the  stzindard  estab-  ofluad,  hu  ig 
liWhed  by  comujqn  opinion,  cominon  u^nge  and  com-  noieniHIed 
inon  ^nse,  ''That  standiird  tiixs  not  govefoed  this  »'an«tr«- 
case.     Thie  land  is  worth  no  more  to  tlie  plaintiffs  pcnsa^ion  ™' 
than  it  ivotrld  havie  been  had  it  heen  cleared  by  the  thirefor,  but 
ordinary  process— it  wdi  hare  yielded  them  but  lit-  »'  onljeriti- 
He  if  any  mote.  Ahd  if  the  defendant  chose  to  adopt  dinarlv^]ue 
en  unnecet^sary  and  unusual  mode  of  clearing,  he  is  ui  aicnn^in 
not,  theiiefope,  entitled  to  whatever  it  may  have  eo&t  ^^^  ordinary 
him.     If  he  had  extirimted.all  the  8(um|M,  such  a  J^jch'""'* 
process  would  have  cosit  iiim-miKh  nnore  than  even  p int  «hio|ri 
that  which  he  adopted  ;  hut  woultl  he  be  entitled  lo  b«  charged 
the  reimbursement  of  all  that  he  thus  unnecessarily  ^'^^  rents,  in 
e\pended,  or  to  full  compensation  for  all  the  labor  mmicer  ac- 
etuployed  in  bUih  an  uuusiual  and  reckless  manner  ?  mnim^to  the 
burely  not.  ordinary  va)- 

'     .    ■  ue  »ii  B'tch 

The  utmost  of  his  equitable  right,  in  this  particu-  !*''^^'*'^*[?|^/ 
lar,  is  the  ordinary  vadue  of  clearing  in  the  ordinary  J.y  ^l^^  ^^  ' 
way,  and  he  shotdd  be  charj»fd  uilii  reiils,  in  a  siujr 
ila«^  manner,  accordiug  to  the  ordinary  value  of  buch 
laud  cleared  ih  the  ordinary  mode.,  This  will  be  a 
heiiping:  measure  of  justiio  lo  him — (for  he  cleartd 
the  land  without  the  Kup>vlcd^e  or  diiecl  privity  of 
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Harris  • 

KlOWKLL  &C. 

Allowance  by 
oomiuispion- 
•ra,  of  three 
doilart  and 
fifty  cento  per 
tfpe  r>r  the 
m^rfi  '*  plant- 
ing'^* of  ail 
orchard*  is 
exorbitant* 

How  to  ts* 

eertain  the 
Tnlue  or  apple 
orchard  put 
npon  the  pre- 
iniseB  b^  oc- 
cupant, and 
€heqaantoai 
of  rent  that 
occupant 
•boald  pay 
for  the  land 
on  i^hich  tbo 
orehard 
Btandf. 


the  true  owner) — and  it  is  as  much  as  the  former 

opinion  contemplated. 

3rd.  The  commissioners  have  allowed  $S  50  cents 
a  tree,  for  ^^planting^^  sixty  apple  and  two  pear  trees. 
The  rei>ort  does  net  shew  that  any  rent,  or  if  anj, 
how  much,  has  been  allowed  for  the  use  of  the  trees 
or  of  the  ground  on  which  they  stand.  The  prioe 
allowed  is  undoubtedly  too  much  for  pbmHng.  This 
is  evident  from  the  proof. 

The  rational,  just  and  legal  mode  of  adjusing  such 
a  matter  is  to  allow  the  customary  prioe  for  setting 
the  orchard,  and  for  pruning,  when  pruning  mi^ 
have  become  necessary,  and  had  bun  done — ^and  then 
to  charge,  for  rent,  tlie  real  annual  value  of  the  use 
of  the  ground  as  arable  ground,  whilst  it  was  arable, 
and  the  annual  value  of  the  use  of  the  orchard  and  of 
the  ground  of  a  fruit  bearing  orchard,  after  it  be« 
came  such. 

4th.  The  report  presents  an  aggregate  of  rents 
without  particularizing.  It  would  be  desirable  to 
know  how  much  was  charged  for  each  year,  and  for 
what  years,  and  for  what  land  and  improvements ; 
otherwise  it  will  be  impossible,  in  such  a  case  as 
this,  to  decide  whether  or  not  the  commissioners 
have  made  their  assessments  according  to  the  rules 
and  principles  prescribed  to  them  in  the  former 
opinion. 

Wherefore,  the  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  «li 
well  to  this  as  the  former  opinion. 

Hoggin^  for  plaintiffs. 


CflANCKRT. 

Case  129. 
October  2. 


Harris  vs.  Kidweli  &c. 

Appeal  from  the  Madison  Circuit;  French,  Jodge. 
Specific  performance. 
Judge  Underwood  <teUvered  the  opinion  of  the  Court. 

On  the  10th  of  February,  1818,  Bowles 
Harris,  eiecuted  an  obligation,  binding  himself  to 
convey  100  acres  of  land  to  John  Benson,  on  or  be- 
fore the  10th  of  August,  1820.     On  the  same  day, 
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HeDMn  exaciitecl  an  oMiffation,  hindinjf  himffHf  to  ^^"7. 
pay  Harris  $400  (beinj?  part  of  the  ronrideration  for  Kipwei'l  &c. 
the  lan4)  on  or  before  the  10th  of  Aiiffust,  1820*  ■ 

HeniMin,  on  the  19th  of  Ait^int.  I81!>.  fi««ighe<!  the 
bond  on  Harrk,  for  the  title,  to  Levi  KiHwnll.  On 
ike  14th  of  December,  1819,  Harriff  aitsiimed  the  bond 
on  Heriaota,  for  #400,  to  William  Harris,  in  payment 
Ibr  a  traet  of  landi  y^hiik  be  agreed  to  conTey  to  Us 
Hisignor* 

Bowiea  Harris  faavinsr  failed  to  make  the  title,  on 
the  10th  of  Auirust,  1820,  according;  to  the  stipnla- 
tions  of  bis  bond,  Kidwell,  the  a^siffnee.  Instituted  an- 
action  thereon,  and  recovered  $646  74,  he?»ide!8  costs. 
Bowles  Harris  filed  his  bill,  enjoininsr  the  coHertion 
of  this  jiidjerment.  He  asked  a  specific  execntion  of 
the  contract,  and  If  that  could  not  be  granted,  he 
pVayed,  that  the  amount  due  on  Henson's  bond,  for 
||40D,  and  wbith  he  alledired  had  never  been  paid, 
mifrht  be  set  off  acrainst  so  much  of  the  {ud;rment. 
He  charged  that  Henson  and  Kid  well  were  both  in- 
solvent. 

^  Kidwell  fknswered,  resistinff  the  specific  execution 
of'the  contract,  upon  the  ground  that  the  complain- 
apt  had  no  title,  either  Wal  or  equitable,  and  that 
the  land  had  depreciated  in  value.  He  resists  the 
set-off,  upon  the  eroond  that  the  complainant  did 
not  own  the  $400  bond,  having  assiimed  it  to  WIN 
liam  Harris.  He  denied  the  insolvency  of  Henson 
and  himself,  a*  char^^ed. 

It  appears  that  WilKam  Harris  filed  his  bill,  after 
he  became  the  assi^^ee  of  the  bond,  for  f  400,  on 
HmsM,  with  a  view  to  subject  the  land  sold  by 
Bowies  Harna  to  Henson,  to  (he  payment  of  the 
debt4  But«  finding  aa  be  alleged  in  an  amendment 
to  hit  bill,  that  Bowles  Harris  had  no  title,  and  that 
the  lien  was  worthless,  he  endeavored  to  charge 
Bowles  Harris  personally,  as  the  assiftnor.  Bowles 
Harris  made  his  answer  a  cross  bill,  and  endeavored 
to  perfect  his  title.  William  Harris  dismissed  his 
WH,  awd  iherelifter  Bowles  Harris  dismissed  his  cross 
bill,  smd  these  suits  thus  terminated  without  decide 
ingsiny  thing. 
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Harrtb  William  Harris  tlien  instituted  ap  i^rtipn  of  ej<*ct» 

J,  ^'*  .  ment,  to  rerover  the  land  which  he  h^d  agreed  I o 
Zl^2!fl!L_!j  convey  t^o' Bowles  Harris,  in  consiilerationi  of  the 
bond,  for  $400,  on  fJenson.  fiowles  Hams  filed  hig 
hWK'enjnintnjr'^hi!^  P^ot-eedihgKT*!  the  art  ion  of  ejiHt- 
HHBiit,  lind  pi'ayed  for  a  fspectific  exerutkinof  theron** 
tract.  William  -Harris  i*e«ilsted  riiis  in  hh  nmm^f.  ul: 
the  nattire  bf'R  rnks  bill,  npon  the  ^roimd  tltat  Ihe 
$400  hond4>n  Herifon^  had  liat  beeb  paid,  and  llvat 
he  had  been  in<hire<l  to  accept  it,  in  ron<!eqiipnre«f 
fraudulent  representalioFis  made  hv  Bow)e«  Hari^s. 
Bowles  Harris,  in  Rn»iwerin^  the.  cros-*  bifl,  denier 
making;  any  frandiilent  statements,  and  infiists  th^it 
he  is  not  liable  as  assignor  of  Henson's  bond.-  This 
snit  is  undetermined,,  and.  yet  pending  in  the  Estill 
Circuit  Court.  ... 

We  cannot  relieve  Bowles  Harris  from  the  effect 
Chancallor  of  Kkl  well's  judgment  by  «  specific;  e^iecHiifltn  'of  the 
will  not  by  contract.  VVhen  the.  jiMlgment  was  obtained,  Har- 
spetlfi'^eT^'e^  ris  bad-  no  titJe,  .i\nd  did.  not  procnr^  it  for  some 
cuti©D  of  the  years  aft^rwAr<ls.  He  admits  in  answef  tot  WHliann 
contract,  re-  Jlanis'  bill,  that  the  land  bail  depreciated  iniprioe^ 
apgTenTat  and  seems  to  reproajh  him  for  not  enforcmff  H.Uen 
law  fairly  ob- on  the  laVid,whep  It  Would  have  sold  hiffh.  >re 
tained  thro'  cftmiot,- therefore,  under  the  doctrines  esitaMrsbed  in 
SX^iovT^  the* case  of  Oldham  vs.  Wood^r,  III  i\*on.  47,  reljeve 
nantortocon- Bowles  Harris  from  tfie  consequences'  imident  to 
^f>j'  the  violation  of  his  covenant,  by  execnstiiig  the  con* 

tract.  '     \[  [[ 

There  is  no  ground  for  allowing  the  set-off  cln?m- 
cd  bv  Bowles  Harris.  The  note  on  HensOn  for  $400^ 
is  not  his.  Whether*  he  will  ever  lie  lirtble  to  ht s ^s* 
signee,  for  the  amount,  isa  mnlier  not  fvttied.  fl  W 
a  que*«tioit  IitigMte«l  in  the  iKeadina  «nit  between  him 
and  Wjliiain.HBrri*,  \u  the  EstUI.Cirrmt  CdurtJ  btkI 
IP  not  fairly  and  properly  prelponted'for  adJuflicafibA 
in  this  catise.  If,  as  he  jiorttends.ht  ii^,-tot^  liaWeas 
assignor,  then  he  will  obtaii)  a  title <for  theland'^olA* 
hi'ii  bv  William  fiarfis.  H\  however^  he  rtontd  b4i 
held  1' able,  or.  i  hart  '  contra*  t  fhotdd  be  rett^oded.  hte 
will  be  thrown  upon  Heuson  tor  ind^imify*  -If  HeiW 
Bo»:  i>  insolvent'  Jind  he  onnilot  ii^^ke  tberhdney  o«it 
0<  I'i'^.i  ,or  out.-of  Kidwell,  as  a  >'el  for  of  Hcili»on,  af- 
ler  he  bhall  have  becouie  eniillcd  to  the:  bond  fop 
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jMOO,  by  ssftt isfying  William  Harris,  then  he  roust  sus-  0*w"tH 
tain  the  Iosh,  because  of  the  attitude  he  has  voluntar  Hustous  Sic. 
rily  assumed.  :     '- 

The  fnihire  to  decree  the  possession  to  Bowles 
Harris,  is  not  erroneous,  because  it  is  in  proof  thsit 
Kidwell  has  abandoned  the  possession,  and  that  it  is 
within  the  power  of  Harris  to  resume  the  possession 
whenever  he  pleases.  The  amount  allowed  for  rents, 
is  as  large  as  the  proof  will  justify. 

We  perceive  no  ground  to  disturb  the  decree^ 
wherefore,  it  is  affirmed  with  costs  and  damages. 

Hanson^  for  appellant;  Turner^  for  appellee. 


Griffith  v$.  Huaton  &c.  Ejectmukt. 

Error  to  the  Davtois  Circoit ;  McLb  \Hy  Judgo.  Q|^^  j^IO, 

Eslappel.      Effect  of  qfterticquired  tUk,       Testimony. 

Parol.      Subscribing  witnesses.      Deed^  exeetiHon  of. 

Contents^  how  proved.     Adversary  possession.      Has* 

band  and  wife.    Joinder.     Right  of  entry  tolled  by  dt^ 

scent.     Diueizin. 
Judge  NicROi,As  rfplivered  the  opinion  of  the  cnnrt.  October  S» 

This  wa^  an  action  of  ejectment,  in 
the  name  of  the  appellant  as  lessor,  on  the  trial  of 
which  a  verdict  and  judgment  were  rendered  against 
him. 

In  support  of  Wis  claim  he  gave  in  evidence  a  pa* 
tent  of  1 799,  to  John  Handler,  (for  7500  acres)  cor- 
ering  (400  acres)  the  tract  sued  for,  and  in  the  pos- 
session of  the  clefendant,  Huston,  a  decree  against 
the  heirs  of  Handley,  a  fi.  fa.  issued  thereon,  under 
which  the  7500  acres  were  sold  and  conveyed  by 
the  coroner  ia  1826  to  one  Crow«  which  were  con- 
veyed by  a  deed,  dated  in  1827,  from  Crow  to  Grif- 
fith, and  a  will  of  Shoemaker,  by  which  tlie  400  acres 
were  devised  to  his  daughter,  then  the  wife  of  defen- 
dant, Huston.  He  then  proved  that  Handler  settled 
on  the  7500  acres  in  1803.  and  lived  there  till  181G,' 
when  he  died,  and  when  Griffith  took  fiossession  ar»d 
has  lived  there  ever  since.  That  Handley  left  four 
children  of  whom  the  wife  of  Griffith  was  one,  with 

Vol.  Vll.  49 
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^RirrcTH      whom  be  intermarried  before  Handley's  death.    He 
Htjston'&c.    ^***"  introduced  witnesses  whose  testimony  conduced 

^ 1  to  prove  that  previous  to  Shoemaker's  settlement  on 

\ht  land  in  contest,  there  had  been  no  settlement  t)r 
improvement  there;  he  also  read  a  deed  from  Sam- 
neU  one  of  the  sons  of  John  Handley^  to  himself  and 
George  Handley ,  for  all  the  interest  of  Samuel  in  the 
estate  of  John  Uandley. 

The  defendants  then  read  a  deed  from  William 
Worthington  to  Shoemaker  for  tlie  400  acres  in  con- 
testf  dated  in  March,  1813,  and  proved  that  Shoe- 
maker and  the  Hustons  had  held  the  possession  there- 
of ever  since.  They  offered  to  read  a  certified  copy 
of  a  deed  for  the  same  land  from  John  Handley  to 
Worthington,  dated  in  1796,  which  was  proved  by 
subscribing  witnesses  in  the  county  court  in  1800. 
*  The  court  rejected  the  copy,  but  permitted  parol 
testimony  of  the  d^larations  of  Handley  of  having 
sold  to  W-orthingtoo,  and  other  parol  testimony  con- 
ducing to  shew  the  same  facts.  For  permitting  which, 
^  plaintiff  excepted,  and  moved  the  court  to  instruct  the 

jury:— 

1st.  That  if  Handley  conveyed  the  land  in  contest 
in  1796,  before  the  issuing  of  his  patent,  and  he  was 
not  then  in  possession  of  the  land,  but  the  same  was 
vacant  and  in  possession  of  no  one,  that  his  deed  con- 
veyed no  title  to  Worthington. 

2nd.  That  the  execution  or  contents  of  any  such 
deed  could  only  be  legally  proved  by  some  of  the 
snfoscribing  witnesses,  or  some  one  who  had  seen  tlie 
deed  and  knew  the  hand  writing  of  liie  grantor^  or 
aome  one  of  tlie  subscribing- witnesses. 

The  first  of  these  instructions  the  court  properly 
wa!nd  "^**'^uxr-  ''^^"'^^  *^  S*^»  ^^^  though  Handley  had  not  title  at 
ed%j*enc!ori  the  daW  of  his  decd,  yet  when  he  obtained  title,  it 
>vithout  title,  enured  to  the  benefit  of  iiis  grantee,  and  all  persons 
enures  to  yen-  claimincr  under  him  were  estopped  totieny  he  then 

Whether  tlie  court  was  also  correct  in  refusing  to 
give  the  second  in  the  terms  in  which  it  is  couched 
need  not  be  determined;  for  the  testimony  which  it 
was  framed  to  meet,  the  court  certainly  erred  in  per- 
mitting to  be  given  to  tlie  jury. 
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Tbi^re  was  no.  legitimate  foundation  laUl,  l^y  pr<?fof  ORut^nH'   . . 
of  the  Iocs  or  ilestiuction  of  the  deed,  to  authorize  ^    J^'*  . 
the  JutroductioM  ot  secondary  and  inferior  eviiie«ce,,__l.^^L,^ 
either  of  U«  execution  or  contents.     The  grantee,  ContenUot  a 
Worthington,  was  a  defendant  to  tlie  »uit,  and  ^iie  ^®*'^^^^j'o.' 
least  that  couid  have  beenTequired,  was  an  affidavit  par'JJ]^n*'„jgJ^ 
froin  him  of  its  accidental  destruction,  or  if  lost,  that  nffidavir  ot  its 
he  had  tnade  due  and  proper  search  Cor  it  without  j^'"  ^^'  d^^- 
avad-     in  the  absence  of  su^b  preliiuiuary  proof  the  exTcitfen  ^d 
presumption  is,  tiiat  the  original  was  in  liie  posses*-  stipulauons 
sion  oi  Worthington  and  of  course,  he  was  bound  to  to  bee^tab- 
produ(^  it.     Alter  prooi  of  the  loss  or  destruction  of  ;""^j^^^^^^^^ 
the  deed,  we  thinii  Hundley's  verbal  declarations  aiid  nessee  if  to' be 
acknowledgments,  might  be  legitimately  Ubed  in  aid  had,  if  not  bj 
of  other  proof  and  circumstances  to  shew  its  execu-  ^^te  t*fr* 
tion  and  contents.     Should  it  be  proved  thaft  there  ny,  declara-^'' 
were  subscribing  witnesses,  they  should  be  prod uc- tion* of  granv 
ed,  or  their  arbsence  accounted  for.     B^rt,  upon  their  •*^''  ^*^' 
failure  to  recollect  its  execution  or  cohtents'y  &d  ap- 
pears to  have  been  the  case  on  the  fminer  trial,  the- 
party  will  hy  no  means  be  precluded-  from  siipjrfy- 
ing  the  deficiency  of  their  testimony  by  other  Icj^-' 
timate  proof.     A  party's  rights  cannot' be  made  to 
depend  upon  the  recollection  of  a  subscribiPng-v^lt* 
ness,  afidr  the  lapse  of  upwards  of  Ihiriy  yfe»nu. 

The  court,  at  the  instance  of  the  defendants,  gave 
the  jury  the  following  instruetions,  in  substance: 

1st.  That  if  Shoemaker  wa&  in  j^iDsaessioh,  claim- 
ing under  the  deed  froAi  Worthington,  at  the  time 
of  the  coroner's  sale,  none  of  the  land  in  oontest  pas- 
sed by  the  coroner's  deed. 

2nd.  That  Griffith  could  only  recover'thlB  interest 
that  passed  to  him  by  the  deed  from  Samuel  Uand- 
ley,  that  is,  one  eighth. 

,  3rd.  That  i£  Handley  took  possession  of  the  7500 
acre*  tract,  in  18U;2,2md  continued  iu  possession  there- 
oMIl  1813,  when  Shoemaker  took  possession  of  the 
land  in  contest,  claimmg  it  as  his  own,  and  if  Shoe- 
maker's possession  was  continued  for  more  than  five 
years  and  till  his  death,  that  the  plaintiff's  right  of 
entry  was  barred  and  they  should  find  for  the  de- 
fendants. 
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GairvrTfl 
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IfGstatedf*- 
Tisedf  same 
with  that 
which  deviiee 
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heir,  the  es- 
tate passes  hy 
descent  not 
bjr  purchase. 


At  common 
law,  enirjF 
tolled  hjr  de. 
Jcent  cast  by 


The  propriety  of  these  imtructiotis  are  called  in 
qtiestion  by  the  assignment  of  errors.  We  have 
not  literally  transcribed  them,  hut  liave  only  stated 
enough  to  shew  the  legal  points  ruled  or  intended 
to  be  ruled  by  the  circuit  court.  The  instructions 
as  ffiven  are  very  defective  in  their  form,  assuming 
facts  and  deducing  inferences,  purely  with  ii>  the  pre- 
rogative of  the  jury:  but,  as  these  clefects  are  so  ob- 
viously the  mere  result  of  carelessness  or  haste,  they 
neetd  not  be  pointed  out. 

The  first  instruction  was  properly  given.  Land 
held  in  adversary  possession  was  not  the  subject  of 
sale  under  execution.  McConneli  vs.  Brown,  V  Mon. 
480. 

The  propriety  of  the  second  is  not  so  obvious. 
We  cannot  see  why  the  plaintiff's  recovery  should 
have  been  absolutely  restricted  to  the  eighth  deriv- 
ed from  Samuel  Handley.  He  bad  never  parted 
with  his  own  fourth  which,  he  had  in  right  of  his 
wife  and  for  which  he  could  undoubtedly  sue  in  bis 
own  name  without  joining  her.  From  any  view  we 
have  of  the  subject,  the  court  erred  in  giving  that  in* 
struction. 

Upon  the  question  of  law. arising  out  of  the  third 
instruction,  we  concur  mainly,  but  not  entirely  in 
opinion  with  the  circuit  court. 

I'he  facts  appear  to  present  a  complete  casei,  (such 
as  the  books  tell  us  must  now  be  of  rare  occurrence) 
where  the  proprietor's  right  of  entry  is  barred  by  a 
descent  cast,  and  he  is  driven  to  his  draiturd  action. 
They  shew  a  disseizin  of  Hnndley  by  Shoemaker,  a 
peaceable  continues!  possession  by  the  latter  for  five 
years,  and  then  by  his  death,  a  descent  of  the  land 
cast  upon  his  heir. 

The  estate  devised  to  Mrs.  Huston  by  the  will  of 
Shoemaker,  being  precisely  the  same  as  she  would 
have  taken  as  heir,  according  to  a  long  establistmi 
and  familiar  rule  of  law,  she  takes  by  descent  and 
not  by  purchase. 

By  the  common  law,  if  an  abator,  intruder  or  dis- 
seizor died  in  peacealile  possession,  the  descent  to  hia 
heir  took  away  from  the  true  owner  his  right  of  ea- 
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try,  although  such  death  happened  recently  after  the  Griffith 
acqabttion  of  theland.    But,  by  the  statute  of  XXXII  ^^^    ^^  gy 

Hen.  8,  c.  33,  re-enacted  in  this  State,  I  Digest,  467,  ^^ — ^ 

It  is  provided,  that  the  dying  seized  of  the  disseizor  !g^^"'^' ^  H'.^/ 
shall  not  toll  the  right  of  entry,  unless  the  dis^izor  uniVs^fiv^  ^ 
had  peaceable  possession  for  five  years  next  after  the  year's  posses- 
disseizin,  without  entry  or  continual  claim  by  the  per-  *^o"  ^y  *^^'- 
son  entitled.     The  statute  contains  no  saving,  on  ac-  f,fteT^Wizm 
count  of  any  disability  on  the  part  of  the  claimant  wi(h»iit  < mry 
but,  by  the  common  law  the  entry  was  not  tolled  or  co?4iiiual 
where  the  dainnant  at  the  tii«e  of  disseizin  and  death  go*^/ bavim'*^!^- 
of  the  disseizor,  labored  under  the  legal  disability  tic.    No  snv- 
of  infancy,  coverture,  imprisonment,  or  being  b6-  it»p  i"  •^intuie, 
yond  seas.  uthcrwiH'  .-it 

^  cominoii  law. 

Where,  as  in  this  case,  the  disseizee  labored  under 
no  disability  at  the  time  of  the  disseizin^  but  died 
previous  to  the  lapse  of  five  yenrs  and  before  the 
descent  cast,  leavini^  his  estate  to  parceners,  some  of 
wbom  labored  under  disability,  the  books, -so  far  as 
we  can  ascertain,  have  not  expressly  determined, 
whether  the  right  of  entry  is  saved  to  the  parceners 
or  not. 

The  question  would  not  arise  in  this  ease  upon  Husband  and 
the  disabilitv  of  Mrs.  Griffith,  who  was  covert  at  r^I'ht of cntr 
the  death  of  Handley.     For  it  is  said  by  Littleton,  into  lands  iif 
sec.  403,  that  if  husband  and  wife,  in  right  of  the  ric;htof  wife 
wife,  have  title  and  right  to  enter  into  lands  and  a  ha^c  been  di^i 
descent  thereof  is  cast  upon  the  heir  of  the  disseizor,  seised, dcscint 
the  entry  of  the  husband  is  taken  away,  tlioiigh  up*  ca^ts,  takes 
on  death  of  the  husband  the  wife  may  enter.  r^K^*^  ^^  ^u^- 

^  blind. 

But,  one  of  the  four  heirs  of  H^mdley  was  a  Mrs. 
Wheelock,  who  was  covert  at  the  death  of  Handley. 
The  bill  of  exceptions  does  not  shew  when  she  be- 
came discovert,  but  if  it  should  turn  out  ou  a  sub- 
sequent trial  that  she  became  so  after  the  death  of 
Shoemaker,  the  question  will  arise,  whether  the 
right  of  entry  is  saved  as  to  her,  and  if  so,  then 
whether  the  saving  of  her  right  saves  that  of  the 
other  parceners  also. 

Without  determining  in  this  case  what  would  have  Disability  of 
been  the  effect,  if  all  Handley's  heirs  had  been  under  onn  parcener 
disabilitv  at  the  time  of  his  death  and  had  so  contin-  tl.oes  not  wave 
ned  till  the  death  of  Shoeuiaker,  we  think  that  in  an-  Jo  guJh  a?l*7 


Digitized  by  VnOOQlC 


390  J    i'  MARSHALL'S  REPORTS. 

Griffith       alogy  io  the  constructtoo  which  has  been  given  to 

^'-  the  saving  in  the  titatute  of  liinUations  in  tl»e  case^of 

Huston  &c.    jyiarsteller  vs.  McLean,  VII  Cranch,  166;  ami  Dickey 

borrd  under     VS.  Armstrong,  i  Mar.  39,  itinunt  be  deter  mined  ib^t 

no  (lis  ibiJity    the  piaintiti'  caiinoi  obtain  the  benefit  of  the  saving 

rIch"accrHe(J   *"  **^*^  *^"'^  ^'  common  law,  by  reai>oni>f  any  cli«a« 

'  bilily  on  the  part  ol  Mrs.  V^  heelock.     The  priticiple 

upon  which  the  decisions  in  those  cases  are  based* 

seems  to  have  direct  application  to  this,  and  we  feel 

auiliorized  to  say,  tor  tne  same  reason,  in  the  absence 

of  express  authority,  tltat  let  Uie  discoveniMre  pf  Mrs* 

Wheelock  have  happened  when  it  may,  it  cannot  save 

the  right  of  entry  oi  the  plaintiti  Gi)l^ti). 

»i^?ei£in,  is         It  Still  remains  to  be  determined  to  what  exlcht 
the  wrongful    the  entry  of  Handley's  heirs  upon  the  400  acres  is 

°'"i!?J?^/***'    tolled.     This  must  necessarily  depend  upon  the  ex- 

rightful  ten-     ^  *•    •    .i  ••       -       i  '^ 

nut,  and  an     tent  to  which  they.wcre  disseized. 

thrfl?edr>hr^  Without  entering  upon  tlie  vexed  question  as  to 
Extent oidis- what  amounted  lo  a  disseizin  as  originally  ander- 
seizin  the  nc-  stood  at  the  coinmon  law,  the  true  solution  of  which 
c"'*ofTc"^"""  Lord  Mansfield  seems  to  have  thought,  I  Burr.  GOj 
by  incioTurc?'^  was  lost  in  the  obscurity  of  antiquity,  we  will  con-^ 
tent  ourselves,  with  a  definition  of  disseizin  as  now 
understood  and  as  the  law  has  been  acted  on  for  cen- 
turies. According  to  Littleton,  Coke  &c.  a  disseizin 
may  be  said  to  be  the  wrongful  ouster  of  the  rightfnl 
tenant  from  the  possession  and  an  usurpation  of  the 
freehold.  There  are  many  acts  which  do  not  of  them- 
selves, amount  to  a  disseizin,  yet  which  for  the  pur- 
pose of  aflbrding  a  summary  redress,  the  courts  liav& 
permitted  the  party  injured  to  elect  to  consider  as  a 
disseizin.  But,  lor  the  ])urpose$  of  the,  doctrine  of 
descent  cast,  there  must  be  an  actual  disseizin,  not 
one  which  is  merely  so  by  construction  or  at  the  elec- 
tion of  the  party  injured.  Smith  vs.  Burtis  VI  John. 
216.  A  bare  entry,  says  Holt,  1  Salk.  246,  without 
an  expulsion,  makes  such  a  seizin  only  that  the  law 
will  adjudge  him  in  possession  that  has  the  right, 
but  it  will  not  work  a  disseizin,  without  actual  ex- 
pulsion, (bee  Clark  vs.  Courtney,  V  Peters,  320.) 
The  disseizin  of  Hundley  and  his  heirs  by  Shoemak- 
er could  have  exicndeu,  theretore,  no  farther  tlian 
the  latter  was  actually  possessed  to  the  exclusion  of 
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tbe  former.     How  far  this  was,  onr  own  books,  fitr-  Lansdalk 
nish  a  most  satisfactory  and  conclusive  answer.  They   ^"   ^^ 
determine  that  it  was  circumscrilied  by  his  actual  en-.  Cox. 

clbsnre.     To  that  extent  only  was  the  right  of  entry r- 

of  Handlev's  heirs  tolled  by  the  descent  cast.  The 
court  consequently  erred  in  not  so.  restricting  it  in 
♦be  instruction  given  to  the  jury. 

Judgment  reversed,  with  costs,  and  cause  remand- 
d  for  a  new  trial,  and  further  proceedings,  consistent 
lerewith. 

Richardson,  for  plaintiff;  CriUenden^  Morehead  and 
Brown,  for  defendants. 


LanBdale  &c.  vs.  Cox.  Chancbbt. 

Error  to  the  Ne1«/»n  rirmlf ;  Bookfti  JucJee.  Case  131. 

Umitation.     Siatute  qJ  Motion.     Chancellor. 

Judgo  Nicholas  <'Hivoro'1  M.#*  on;nio'>  oT  «b^  rmirf.  October  2. 

James  Cox  and  Rirhnrd  Lansdale  I>e- 
camesurities  of  Shanks  in  an  iniimrtion  bond,  upon 
which  judffment  was  afterword*?,  rendered  astainst 
Cox,  a«  snrvivinsr  oblisfor,  and  tlie  jndsfment  satis- 
fied by  Cox's  snr<»tv  in  a  roidevin  hond-  Cox  after- 
wards^ on  the  22d  March,  1 832,  paid  his  snretv.  He 
then  obtained  judsrmcnt  asrainH  Shank's  heirs^  and 
by  execution  made  part  of  the  monev.  For  the 
purpose  of  obtainingr  contribution  for  the  nwidue, 
Shank's  estate  beiuff  insolvent,  Fie  brought  bis  mo- 
tion asrainst  the  administrators  anil  heiriJOf  Lans- 
dale  and  recovered  a  jnderment,  which  was  after- 
wards, on  the  21st  June,  1828,  reversed  in  this  cbirrt', 
and  tbe  mot ioa  directed  to  be  dtstnt^sed,  on  the 
ground  that  the  statute  did  not  authorize  a  joint 
rnotion  asfainst  the  heirs  and  pe'rsohal  representa- 
tives. On  the  18th  Aucrnst,  lSf8,  he  filed  his  bill, 
with  the  sajrie  object,.a^inst  the  admtnistraMrs  amd 
two  of  the  beirs  of  Lansdalc,  twtt  othfei*«r  df  his  (Chil- 
dren and  heirs  being  tl^en  dead.  '* 

The  defendants  pleM  the  statute  of  limitations  and 
insisted  that  the  heirs  of  one,  and  devisees  of  the 
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Lansdat-e 

vs. 
Cox. 


Whether  n 
suit  by  motion 
falls  within 
the  terms  of 
the  proviso, 
contained  in 
the  sixth  sec- 
tion of  the 
statnte^r  lim- 
itation, so  as 
to  save  the 
remedy  in  any 
common  law 
action.    Que- 
re. 


Other  of  the  two  deceased  children,  were  nerewary  , 
parties,  and  that  they  aliould  be  brought  before  the 
court. 

On  the  29th  June,  1829,  Cox  filed  an  amended  hill, 
bringitiff  before  the  court  as  defendants,  the  children 
and  heirs  of  Levi  Brashear,  deceased,  who  had  mar- 
ried Camilla,  one  of  the  deceased  children  of  Lans* 
dale,  but  without  charfrin?  that  they  were  the  chil- 
dren or  heirs  of  said  Camilla. 

The  circuit  court,  on  final  hearing,  dismissed  the 
bill  as  to  the  heir?  of  Levi  Brashear,  and  rendered 
a  decree  against  the  other  defendants,  as  administra- 
tors and  heirs  of  Lansdale  to  be  paid  in  notes  of  the 
bank  of  the  Commonwealth,  from  which  they  pros- 
ecute this  ap|)eal. 

The  principal  question  made  here,  is,  whether  the 
complainants  demand  is  barred  by  the  statute  of  lim- 
itations. This  involves  a  point  of  some  novelty, 
and  much  importance,  and  which,  so  as  far  as  we  are 
advised,  has  never  before  been,  directly  adjudicated 
upon. 

It  is  contended  that  a  suit  bv  motion  does  not  fall 
within  the  terms  of  the  proviso  contained  in  the 
sixth  section  of  the  statute  of  limitations,  so  as  to 
save  the  remedy  in  anv  common  law  action,  an<) 
consequently  tlie  complninant  must  be  barred. 

That  section  provides,  that  if  in  any  of  the  said 
actions  or  suits,  judgment  he  fi:iven  for  the  plaintiff 
and  the  same  be  afterwards  rever*<ed,  the  plaintiff 
may  commence  a  new  action  or  suit  within  one  year 
after  the  reveneal.  A  motion  is  no  where  mention- 
ed in  the  previous  part  of  the  statute,  and  of  course 
the  reference  to  said  actions  and  suits  does  not  literal- 
Iv  applv  to  or  embrace  a  fsnit  by  motion  Whether, 
however,  it  does  not  so  far  fall  within  the  spirit  and 
equitv  of  tlie  proviso,  as  to  authorise  the  courts,  in 
flayiuff,  that  the  remedy  in  such  ca««e  shall  he  pre- 
served for  the  purposes  of  another  common  law  ac- 
tion, we  need  not  now  determine  For  the  question, 
so  far  as  it  applies  to  n  court  of  chancery,  can  be  set- 
tled on  ffronnds,  which  mijrht  not  necessarily  be 
deemed  to  embrace  an  action  at  law. 
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A  bill  in  equity  is  it«elf   not  within  the  statute,  ^a^jibilib 
It  is  only  by  an  equitable  construction  of  the  stat-      '  ^g^ 
ute,   and  for  the  purpose  of  makinfir  the   rules  of  Cox, 
proceeding  in  chancery  harmonize  as  far  as  practi.  "^ 

cable  with  those  of  courts  of  law.  that  it  is  allowed 
as  an  available  defence  at  all  before  the  chancellor. 
It  is  no  ionsfer  a  matter  of  discretion  with  him,  to 
allow  the  plea  of  the  statute  or  not.  The  re()eated 
adjudications  upon  the  subject,  have  taken  away  this 
discretion^  and  make  it  an  inflexible  law  of  the 
courtf  that  the  plea  must  he  allowed,  where  and  as 
it  has  heretofore  been  done.  But  it  is  still  never-  . 
theless  true,  that  originally,  when  the  rules  of  pre- 
scription with  their  exceptions  as  laid  down  in  the 
statute,  were  adopted  by  the  chancellor,  it  was  then 
matter  of  discretion  with  him,  whether  upon  prin- 
ciples of  general  policy^  he  would  adopt  them  or 
not.     When  therefore  a  new  case  arises,  where   no 

{>revious  adjudications  have  established  a  rule  and 
aw  of  the  court,  is  it  not  still  within  his  discretion 
to  test  such  new  case  by  a  liberal  exposition  of  the 
statute  accordinfir  to  its  equity,  spirit,  and  obvious 
policy,  rather  than  by  a  literal  adherence  to  the  mere 
import  of  its  very  letter  ?  The  legislature  in  failing 
to  mention  bills  in  equity  in  the  statute,  did  so, 
either  from  the  opinion  that  it  was  wrong  to  pre- 
scribe any  limitation  a^inst  them,  or  from  a  belief 
that  the  courts  would  iostraft  its  spirit  upon  an  equi- 
table jurisprudence,  without  any  express  mention  of 
them.  The  latter  is  much  the  most  probable  con- 
Tfcture,  as  to  the  true  reason  for  the  pretermission. 
If  it  was  left  to  the  courts  to  adopt  the  statute  or 
not,  the  mode  of  its  adoption  was  also  certainly  con* 
fided  to  them.  Otherwise  it  is  impossible  satisfac- 
torily, to  account  why  it  does  not  expressly  incliule 
bills  in  equitv.  And  if  it  t)e  conceded,  that  a  dis- 
cretion was  allowed  the  courts,  as  to  the  manner  of 
its  adoption,  there  cannot  bp  a  doubt  that  the  legis- 
lative intention  will  be  best  Adfi  led,  bv  framing  the 
chancery  rules  of  prescription  according  to  the  spi- 
rit and  policy  of  tlip  act. 

In  an  anonymous  case,  I  Vern.  73,  the  chancellor 
is  reported  to  have  said   that  a  man  sued  in  ch^incer 
ry.  and  nending  the  suit,  the  statute  of  limitation? 
\9V   VU.  50 
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hknuDAtm      rnn  against  his  demand,  and  his  hill  was  aOerwards 
•**^*   T8.         ditmiased  for  want  of  jurisdiction,  the  coort  wonfd 

Cox.    ' preserve  his  rieht  hy  enjoinin^r  the  defebdant  from 

-'  pleading  the  statute  in  an  action  at  law. 

The  courts  of  Taw  themselves,  have  indnlged  a 
latitude  of  constrection,  for  the  pnrpof«  of  hrinjr- 
ing  cases  within  its  inhihition,  where  thev  were  not 
strictly  within  the  letter  of  the  statute,  fiillv  eqnal 
to  what  is  here  contended  for.  Witness  the  case  of 
set  off.  The  courts  have  applied  the  statute,  .thons:h 
there  is  no  warrant  whatever  therefor  in  express 
terms.  A  plea  or  notice  of  set  off  was  deemed  to 
fall  within  its  mischief,  and  was  therefore  bronirht 
within  its  remedy.  So  also  in  England,  where  the 
action  was  brought  in  time,  but  abated  after  the  run- 
ing  of  the  six  years,  by  the  death  of  either  party,  the 
courts,  upon  an  equitable  construction  of  the  statute, 
allowed  the  suit  to  be  renewed  within  a  year,  bv  or 
Hfrainstihe  personal  representatives.  Balan.  on  Lim. 
166. 

Adopting  such  rule  for  our  guide  here,  there  is  no 
difficulty  in  ascertaining  the  spirit  and  policy  of  the 
sixth  section.     Where  a  party  had  so  far  manifested 
.  a  bona  fide  intention  to  sue  tor  his  demand,  within 

the  time  prescribed,  and  the  remedy  be  might  select 
was  so  far  sanctioned  that  he  obtained  uidgment  be- 
fore an  inferior  tribunal,  it  was  thoitght  unreasona- 
ble that  time  should  run  against  him  whilst  in  the 
pursuit  of  his  right,  when  it  should  afterwards  be 
ascertained  in  this  court,  that  he  had  mistaken  his 
remedy.  Besides,  the  judgment  of  a  court  waa 
deemed  such  a  solemn  and  nnthorative  recognition 
of  his  right,  as  rescued  his  claim  from  that  doubt 
and  imputation  which  the  lapse  of  time  was  other- 
wise calculated  to  cast  upon  it.  A  claim  so  circum- 
stanced,  was  deemed  not  properly  to  fall  within  the 
general  mischief,  against  which  the  statute  was  in- 
tended to  provide,  and  was  therefore  rescued  from 
Us  operation. 

Partf  •06(]  by  In  this  case  the  plaintiff  within  time  sued  by  mo- 
motion  before  tiou,  obtained  his  judgment  in  the  circuit  court, 
Sc«l^'l?.«L  which  was  afterwards  with  much  doubt  and  hesi- 
after  the  lapic  taucy  reversed  m  this  court,  because  he  had  mista- 
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l^en  bis  remedy ;  because  he  ought  to  have  brought  Laxsdalk 
either  an  aoiiou  of  assuaipsit,  or  t>ili  in  equity.    This  ^^' 
claim  couies  as  iairiy  aiui  I'ully  witiiui  tiie  spirit  and  cox. 


vs. 


policy  ol'  the  proviso  coutaiaed  in  the  sixth  sectidu, 
as  ii'he  hail   orouglit  au   aciiou  of  debt,  and  the  ^1  ^^®  J*^-^^ 
same  result  had  taken  place,      i  he  circuit  court  did  w'^^dismiti* 
rigtit  in  sustaining  nis  Oili,  notwittistandiug  tlie  piea  e  t,  be  thea 
of  the  sUtute.  ^i'*^'**  »^*^ 

The  court  was  also  certainly  right  in  dismissing  (lismissal  ui 
the  suit  as  to  the  children  and  lieirs  of  Levi  Bras-  ^^* m^ti'D  fil. 
hear,  they  are  not  shown  to  have  been  the  heirs  of  ^^*)j'j*/"  j° 
Cathilla  Brashear,  nor  that  they  received  through  tiog  uo  (h«^ 
ber,  any  real  estate,  that  descended  to  her  from  'ame  ciaim, 
Lansdale,  so  as  to  charge  them  as  his  heirs.  fif °*''i?*?  '^*' 

But  we  think  it  equally  clear  that  the  o!>jection  come*  within 
for  the  want  of  proper  parties,  is  well  taken.     The  ^^^.  "Pi'^'t  »i«(l 
heirs  of  Camilla  and   Clarissa,   ihe   two  deceased  ^fJyiL  cin!**^ 
daughters  of  Lansdale,  and  the  devisees  of  Clarissa,  tuincd^in^the 
should  have  been  brought  before  the  court.     If  any  tizth  seccioa 
of  the  real  estate  which  descended  from  Lansdale  to  ^l  the  statute  , 
Camilla  and  Clarissa,  descended  to  their  heirs,  of  «„  J7iJ„efore 
passed  to  the  devisees  of  the  latter,  they  are  clearly  was  not  barr. 
responsible  for  the  debts  of  Lansdale,  and  should  be  ®^* 
brought  before  the  ceurt,  to  bear  a  proper  share  of 
the  burthen  of  tbis  claim.     See  Bac.  Ab.  title  Heir; 
II  Sand.  7,  note  4 ;  Dyer,  368 ;  Waller  vs.  Ellis,  II 
Mun.  88. 

If  the  debt  was  paid  by  Cox,  in  bank  paper,  its 
value  at  the  time  of  payment,  should  be  ascertain- 
ed, and  the  decree  therefore,  with  interest,  should 
be  rendered  in  lawful  money. 

Decree  reversed,  with  costs,  and  cause  remanded, 
with  directions  to  permit  the  complainant,  to  brine 
before  the  court,  the  heirs  of  Camilla  Brashear  and 
Clarissa  Lansdale,  and  the  devisees  of  said  Clarissa, 
and  upon  his  failure  to  do  so  within  a  reasonable  time, 
that  his  bill  be  dismissed  without  prejudice  &c. 
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Chahoeet.  Cooper  and  Wife  vs.  Fisher  and  Smith. 

Ca«e  IJt.  Error  to  the  Garrard  Circait;  Bridges,  Judge. 

Sureties,     Gudftg  time.     tHscliarge. 

October  3.        J<jdge  NichoIaAs  d  -livcrcd  the  opinion  of  the  coort. 

Cooper,  in  right  of  his  wife,  being 
I^rateeand  C"^**'**!  *^  ^  legacy  under  the  will  of  her  father, 
execnt  r  ad«  came  to  an  adjustment  with  the  eiccutor  as  to  the 
ja  geit  the  amount  due,  and  took  his  note  therefor  payable  one 
sum  due  ;  le-  j^^^y  ^fj^j,  ^jate.  Failing  to  make  the  money  out  of 
Sd  noteoTex*  t'^c  ^^^c^^o"* '^y  ^"*^' '^^  brought  his  action  against 
exotor,  layu.  Fisher  and  Smith,  as  the  sureties  of  the  executor  in 
blc  one  day  ||jg  oflScial  bond.  They  then  filed  their  bill  with 
thiToinonntr  injunction  against  him,  alleging  the  settlement  was 
no  further  *  made  without  their  privity  or  assent,  and  that  Coop- 
stipuiatioo,  er  gave  a  receipt  to  the  executor  for  the  note  as  for 
m^unrgivo  ^^^  amount  of  the  legacy.  On  final  hearing,  the 
timi*  or  not  to  court  perpetuated  the  injunction. 

tl^coercJ"he  There  was  some  controversy  as  to  the  genuineness 
moDe>  from  of  the  receipt ;  but  we  deemed  it  unnecessary  to  de- 
the  pxecotor,'  temiine  either  its.  genuineness  or  its  effect.  For  if 
secnriUeVIn  g®"""'®»  *^"^*  taken  in  connexion  with  the  note,  it 
ex^orUbond,  amounted  to  payment,  that  matter  could  avail  the 
adjudged  and  sureties  at  law,  and  there  was  no  need  for  resort  to 
^^^r*?^,  "JJ*"?  the  chancellor. 

their  bi  11  fikd, 

that  this  was       Indeed,  this  ground  was  waived  in  argument,  and 
not  fuch  a       ^|,g  ^p|y  pQi„t  relied  on  for  sustaining  the  decree, 
orln^ulgencis  ^^  ^^^^  the  sureties  were  discharged  by  reason  of 
OS  discharge. '  the  indulgence  extended  to  the  executor,  in  taking- 
the  sccaniio*.  his  note  payable  one  day  after  date- 
Such  a  case  as  this  could  never  have  originated 
the  rule  which  discharges  a  surety  for  indulgence 
extended  to  the  princiiml.     The  amount  of  indul- 
gence is  so  small,  and  the  chance  of  prejudice  to  the 
surety  so  very  remote,  that  it  could  never  have  for- 
med the  original  basis  of  such  a  course  of  decision. 
It  is,  nevertheless,  a  question  of  some  difficulty  to 
determine,  whether  the  rule,  as  adopted,  and  the 
reason  and  principle  of  its  adoption,  do  not  extend 
to  and  embrace  this  case. 

From  the  mass  of  adjudication  and  rftcfa  on  this 
branch  of  the  law,  it  is  exceedingly  difficult  to  ex- 
tract governing  principles,  for  the  test  of  new  cases^ 
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which  shall  at  once  be  reconcileable  with  each  oth-  ^oopsa  ahd 
er  and  with  all  those  dicta  and  adjudications.     1  he  ^'^^^^ 
cases,  arising  at  intervals  before  different  judges,  Fishkr  a>d 
each  seems  to  have  been  anxious  to  vindicate  the  in-  Smith. 
trinsic  equity  of  the  principles  upon  which  the  sure-         '     '  -^ 
ty  was  relieved.      Hence  opinion  after  opinion  is 
crowded  with  all  the  reasoning,  which  had  ever  be- 
fore been  used  for  discharging  a  surety  in  such  like 
cases,  without  any  careful  attention  to  their  iiuine- 
diatc  application  to  the  case  in  hand.     Even  a  casu- 
al review  must  satisfy  any  one,  that  tliis  is  strictly 
true  with  regard  to  the  so  often  repeated  ar:;unient 
of  the  right  of  the  surety  or  endorser,  immediately^ 
to  pay  tl:e  bond  or  bill  and  pursue  the  principal  or 
acceptor  ;  nUo,  to  the  argusnent,  that    the  contract 
must  not  be  varied.     Both  arguments  are  good,  and 
and  each  conclusive  of  it^lf,  where  it  applies.    But 
the  foisting  them  in  so  often,  where  they  have  no  ^ 
application,  has  thrown  the  subject  into  almost  in- 
extricable confusion. 

We  will  venture  to  extract  a  few  principles,  which, 
we  trust,  will  not  merely  bear  the  test  of  strict  scru- 
tiny, but  will  measurably  serve,  by  being  kept  in 
mind,  to  extricate  the  subject  from  the  thrall  of  the 
dicta  scattered  through  the  books. 

There  are  three  substantive,  distinct  grounds  for 
relieving  the  surety,  which,  though  intimately  con*- 
nected,  are  not  necessarily  blendeil  together,  each 
constituting,  per  se^  a  ground  of  relief. 

1st.  The  creditor  must  not  vary  the  original  con- 
tract with  the  principal,  without  the  assent  of  the 
surety.  For  it  is  no  longer  the  contract  by  which 
the  surety  agreed  to  be  bound,  and  it  is  therefore 
immaterial  whether  the  variation  be  for  his  benefit 
Of  prejudice* 

2Qd.  He  must  not  disable  himself  from  suing  the 
principal,  at  any  time,  when  by  the  terms  of  the 
original  contract,  he  would  otherwise  have  had  a 
right  to  sue.  Because  he  thereby  suspends  an  essen^ 
tial  right  of  the  surety,  to  pay  the  debt,  and  take 
his  recourse  against  the  principal  ;  or,  by  resort  to 
chancery,  to  compel  the  creditor  to  T?u«^  the  princir 
pal. 
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Cooper  akd 

T?»FK 

▼  I. 

FisnfiB  AK» 
Smith. 


8rd.  He  may  indulge  the  principal,  but  he  miifii 
not  do  it  upon  any  ^^  settled  or  binding  contract  for 
that  purpose."  Because  the  surety  is  or  may  be 
thereby  prejudiced. 

To  vary  the  oricrinal  contract,  or  disable  himself 
from  suing,  the  new  contract  must  be  adequate 
thereto,  and  based  upon  sufficient  consideration. 
UnumquoJqw  dissolvitur^  eo  modo  quo  colUgatur,  Willi 
this  explanation,  the  first  and  second  rules  require 
no  elucidation  or  vindication. 

As  to  the  third  rtile,  the  distinction  seems  to  be, 
between  indulgence,  proceeding  from  mere  delay  or 
negligence  in  failing  to  sue  or  demand  payment,  and 
that  which  is  purposed  and  based  upon  an  express 
agreement  to  indulge.  For  though  mere  delay  to 
sue  might  be  preiudicial  to  the  surety,  yet  the 
courts  could  not  relieve  him  on  that  account  merely^ 
because  the  creditor  was  not  bound  by  the  terms  of 
his  contract  to  the  exercise  of  any  active  diligence 
against  the  principal.  But  indulgence  given^  upon 
an  express  agreement  to  indulge,  without  the  assetit 
of  the  surety,  was  considered  as  a  sort  of  mala  fides 
towards  him,  as  highly  calculated  to  prejudice  his 
interests  by  relaxing  the  exertions  of  the  principal  to 
satisfy  the  debt,  add  therefore  entitling  the  surety  ta 
relief.  Some  of  the  earlier  cases  seem  to  have  gone 
upon  the  ground,  that  it  made  no  difference  whether* 
this  agreement  to  indulge  was  verlaal  or  written,  up- 
on consideration  or  not.  Mr.  Chitty,  in  the  first 
editions  of  his  treatise  on  bills  of  exchange,  oiilv- 
ventured  to  suggest  it  with  a  perhapsy  that  a  consia- 
eration  was  necessary  to  such  agreement.  In  his 
sixth  edition,  page  296,  he  has  struck  out  the  per^ 
haps,  upon  the  atUhority  of  the  case  of  Arundel  Bank 
vs.  Guide,  decided  in  the  King^s  bench  in  1817,  and 
now  states  the  law  to  be  that,  an  express  agreement 
not  to  sue,  but  without  consideration,  and  without 
taking  any  new  security,  being  nudum  pactum^  will 
not  discharge  the  endorsers  of  a  bill.  In  the  cases, 
of  Fulton  vs.  Mathews,  XV  John.  433,  and  Mc- 
Lemore  vs.  Powell,  XII  Wlieaton,  554,  it  is  decid- 
ed, that  a  giving  time  to  the  principal  or  accept* 
or,  upon  an  express  verbal  agreement  to  give  time^ 
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but  without  con$iif1eration,  would  not  Hischargre  the  Coopke  akd 
surety  or  endorsier.     Tiie  courts  had  probaWv  be-  ^**''^^, 
couie  alarmed  at  the  great  number  of  cases  where    iwhkr  avd 
sureties  were  demanding  relief,  and  in  the  latter  de-  SiMUH. 
terminations,  were  no  doubt  influenced  by  the  dan-  ' 

ger  of  suffering  solemn  contracts  ^^in  writing,  to  be 
impaired  bv  careless,  idle  or  misrepresented  con- 
versations/^ It  is  probal)Iv  to  be  regretted,  that  a 
sufficient  consideration  for  the  agreement  to  indulge, 
to  make  it  obligatory  on  the  principal,  had  not  been 
required  in  all  cases.  But  such  has  not  been  the 
course  of  decision. 

In  the  leading  cases  of  Nisbet   vs.   Smith,  and 
Rees  vs.  Berrington,  in  England,  and  that  of  Norton 
vs.  Roberts,  IV  Monroe,  49^,  there  is  no  considera- 
tion shewn  for  the  creditor's  agreement  to  indulge. 
In  Rathbone  vs.  Warren,  X  John.  5S7,  where  a  plain- 
tiff had  made  a  torUten  agreement,  without  consid- 
eration,  with  a  defendant  against  whom  he   had 
1'udgment,  that  he  would  not  issue  execution  against 
lim  for  the  purpose  of  fixing  the  bail,  until  after  a 
certain  day  ;  the  bail  not  having  assented  to  the  ar- 
rangement, were  held  to  be  discharged.     Chitty, 
page  292,  says,  ^'  if  the  obligee  of  a  bond,  with  sure- 
ly, without  communication   with  the  surety,  take 
notes  from  the  principal,  and  give  further  time,  the 
surety  is  discharged.     The  taking  of  a  bond  or  any 
security,  payable  at  a  future  day,  from  the  acceptor 
of  a  bill,  or  maker  of  a  note,  without  the  assent  of 
the  other  parties  thereto,  would   discharge  them 
from  liability."    For  which,  he  cites  various  ad- 
judged cases.      The  ground   of  determination   in 
Arnndle  Bank  vs.  Goble,  was  that  there  was  no  fresli 
security  taken^  and  no  consideration  paid  the  holder 
for  the  agreement,  yet  that  ageement  was  in  writing. 
However  the  law  may  be,  whether  consideration  be 
necessary  or  not,  where  the  agreement  is  in  writing, 
it  seems  settled,  and  the  case  of  Morton  vs.  Roberts 
is  well  supported  by  authority,  that  where  the  in- 
dulgence given  is  accompanied  with  the  reception  of 
B  new  security,  whether  of  the  same  or  inferior  de- 
gree, that  the  surety  is  discharged,  unless  he  be  privy 
to  the  enga(|^ement.     But  the  bare  reception  of  a  new 
a^Gurity,  without  indulgence,  upon  an  agreement  im 
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CooPBji  AND  induljsrc,  will  not  discharge  the  surety,  any  more 

^**^"  v«.  *'^*"  ^"  incluljence  ^iven  upon  an  as^reement  to  in- 

FisHER  AND  chilge,  without  consideration  or  taking  a  new  secu- 

9mith»  ritv. 

In  this  case  the  contract  was  not  varied,  nor  did 
Cooper  disable  himself  from  suing  on  the  executor*6 
bond;  for  there  was  no  contract,  express  or  implied^ 
on  sufficient  consideration,  to  produce  either  the  va- 
riation or  disability. 

Did  he,  tlien,  indulge  the  executor,  under  an  agree- 
ment to  induls'e,  within  the  spirit  and  reason  of  the 
cases  ?  We  think  not.  We  very  much  doubt,  whe- 
ther the  transaction  between  Cooper  and  the  execu- 
tor, was  either  a  ffiving  of  time,  or  an  ajrreement  to 
give  time,  within  the  meaning  of  the  books.  It 
docs  not  essentially  differ  from  a  stated  account  with 
an  acknowledgment  of  the  balance  due,  or  a  due  biil 
or  an  acknowledgment  of  debt  due  on  demand. 
Suppose,  after  settling  and  ascertaining  the  balance, 
the  executor  had  said,  wait  with  me  an  hour,  I  will 
procure  the  money  and  pay  you,  or  wait  until  to- 
morrow and  I  will  then  pay,  to  which  the  other 
afifreed — would  a  parol  arrnnsement  of  this  sort  have 
absolved  the  sureties  ?  We  fear  we  should  greatly 
shock  the  good  sense  of  thi^  community  were  we  so 
to  declare.  There  is  no  substantial  difference  be- 
tween the  cases  supposed  and  the  one  under  consid- 
eration. All  the  books,  and  especially  the  earlier 
cases,  lay  much  stress  upon  the  injury  that  does  or 
might  ensue  to  the  surety  from  the  ind i defence  ffiven. 
That  is  the  undoubted  reason  for  the  relief  in  all  this 
class  of  cases.  Without  the  accompanying  idea  of  pre* 
judice  to  the  surety,  there  is  no  basis  of  reason,  law 
or  justice  for  his  relief.  Once  place  it  on  the  foot 
of  injury  to  him,  and  then  there  necessarily  must  li^ 
proof  of  actual  injury  sustained,  or  at  least  a  possible 
chance  of  its  occuring. 

»  It  would  be  whollv  irrational  to  infer  any  preju'- 

judice  to  the  sureties  from  such  an  arrangement  as 
this.  The  bond  had  been  entered  into  twenty  years 
before,  and  the  lesracy  was  probably  «ome  time  due. 
Even  were  we  to  infer,  from  the  takinff  such  a  note, 
an  agi*eemeut  to  wait  until  next  day,  np  presumption 
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oritijory  to  the  sureties  could  arise  therefrom.     In'^KMov** 
commercial  cities  and  in  commercial  affairs,  a  day  "■>*' 
may  be  of  importance.     The  special  juries  in  West-  BoTciTic. 
minster  Hall,  stoutly  maintained  it  for  sometime,  in  —    ■»■    nn^^ 
opposition  to  the  courts,  that  a  check  on  a  bankeri 
must  be  presented  within  the  hour.     Even  in  our 
own  state,  where  a  day  is  deemed  material  as  to  the 
time  of  giving  notice  of  the  dishonor  of  a  bill  of  ex- 
change, a  day's  indulgence  might  be  held  fatal.  But 
it  would  be  better  ^calculated  to  promote  mischief 
than  to  do  good,  to  apply  such  a  rule  to  all  cases 
arising  in  an  agricultural  community  like  ours,  and 
especially  to  the  cases  of  guardian  and  ward,  execu- 
tor aad  legatee. 

AVe  are  fully  aware  of  the  impropriety  of  a  variable 
or  fluctuating  role  on  this  or  any  like  subject,  where  it 
can  be  avoided.  We  are  also  duly  sensible,  how  great-* 
ly  it  would  relieve  us  from  a  disagreeable  responsibili- 
ty to  curtail  our  own  discretion  to  say  at  once,  that 
a  moment's  indulgence  is  as  vitiating,  as  that  for  a 
whole  year.  But  this,  like  most  other  rules  of  law, 
must  be  expounded  according  to  its  spirit  and  its 
policy* 

The  decree  must  be  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  dissolve  the  in- 
junction and  dismiss  the  bill. 

OiDsky.ior  plaintiffs  ;  Crittenden  and  S,  H.  Ander%. 
9on,  for  defendants. 


Nelsron's  Heirs  vs.  Boyce  &c,  O^ahcert. 

AppeaY  fpom  the  Mercer  Circuit ;  Kelly  Ju<fge.  ^^^^  ^^^ 

Mortgage,     Lien.     Ir^demnUy,     ConetrucHon, 
JaJse  Underwood  delivere'^  the  opinion  of  tho  court.  n^t^i^m  a 

On  the  19lh  of  October,  1821,  Davia  ''^•*^^  ^' 
Caldwell  conveyetl  a  large  tract  of  land  to  Joseph 
Morgan,  J.  P.  Williams,  and  Robert  Boyce,  the  con- 
veyance to  be  void  on  this  condition,  to  wit:  '^should 
the  said  Caldwell  well  and  truly  pay  all  such  sum 
or  sums  for  which  the  said  Morgan,  Williams,  and 
Boyce,  or  either  of  theio  have,  bound  tliemwelves^ 
Vo*,  VII.  51 
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or  may  biiid  themselves  as  security  for  said  Cald- 
well, and  release  and  free  the  said  Morgan,  Wil- 
liams, and  Boyoe  from  the  whole  of  the  debts  or 
demands  they  or  either  of  them  have  or  may  bind 
themselves  as  aforesaid,  and  in  all  res|)ects  keep  the 
said  Morgan,  Williams,  and  Boyce,  ain)  each  of 
them,  entirely  free  and  indemnified  from  all  manner 
of  damage  or  loss,  by  means  of  their  becoming  se- 
cnrity  as  aforesaid,  then  this  conveyance  shall  be 
void,*  &c."  The  preamble  to  the  conveyance  recites 
various  obligations  in  which  the  grantees  were  al- 
ready bound  as  sureties  for  the  grantor,  and  then 
adds  a  clause  showing  that  Caldwell  had  requested 
the  grantees  to  beconoe  his  sureties '^generally,  in  all 
such  repkvin  bond  and  injuncHon  bonds  as  he,  said 
Caldwell,  may  have  occasion  or  deem  it  proi^er  to 
give." 

On  the  27th  March,  1823,  D.  Caldwell  executed 
a  deed  purporting  to  convey  to  John  Hughes  503 
acres  of  the  land  previously  conveyed  to  Morgan> 
\l'illiam~8,  and  Boyce.  The  consideration  of  this 
deed  is  $6,539.  On  the  same  day,  G.  Caldwell  and 
B.  H.  Perkins  released  to  said  Hughes  all  their  claim 
to  said  land. 

On  the  nth  December,  1825,  D.  Caldwell,  Geo. 
Caldwell,  and  Benj.  H.  Perkins  executed  jointly,  a 
deed  to  Sami.  K.  Nelson,  for  the  consideration  of 
$12,000,  purporting  to  convey  about  900  acres  of 
the  land  previously  conveyed  to  Morgan  &c. 

On  the  21st  of  September,  1824,  Boyce  replevied 
a  debt  by  becoming  surety  for  D.  and  G.  Caldwell, 
amounting  to  $751  27,  that  sum  being  the  aggre- 
gate of  the  bond.  This  debt  Boyce  paid  on  the 
25th  of  September,  1826,  then,  including  interest, 
amounting  to  $841  40.  To  subject  the  land  con- 
veyed to  Mor|2[an  &c.  to  the  payment  of  this  sum, 
the  Caldwells  having  become  insolvent,  Boyce  filed 
his  biU. 

On  the  21st  of  May,  1823,  J.  P.  Williams  and  G. 
A.  Tomlinson,  as  sureties  for  G.  and  D.  Caldwell, 
united  in  the  execution  of  a  supersedeas  hortd  to  Sarah 
Harlan.  Williams,  on  the  15th  of  April,  1828,  upon 
his  responsibility  thus  incurred,  paid  $1,495  71 1. 
To  obtain  indemnity  and  to  subject  the  land  con- 
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veyed  to  Morgan,  &c.  he  made  his  answer  to  Boyce*9  Nblsok's 
bill  operate  a^  a  bill  against  the  Caldwells  &c.  kcirb 

On  the  13th  November,  1821,  D.  Caldwell  exe-  Bote*  fee. 

cuted  a  mortgage  to  George  Caldwell  and  Benj.   H.  — — — 

Perkins,  in  which  he  conveys  or  attempts  to  do  so, 
1:^00  acres  of  land,  on  which  he  then  resided,  to  se* 
cure  them  against  loss  for  having  become  his  sure- 
ties for  upwards  of  $15,000  '^  in  bank  and  other- 
wise." 

In  July,  1822,  D.  CaldwelFs  equity  of  redemp- 
tion in  the  laud  embraced  by  the  mortgage  last  afore- 
said, was  sold  by  B.  Prather,  a  deputy  sheriff,  ia 
virtue  of  sundry  executions,  and  purchased  by  Benj. 
H.  Perkins  at  the  bid  of  $2,500. 

On  the  15th  April,  1826,  Prather  executed  a  deed 
to  Perkins. 

The  circuit  court  decreed  the  satisfaction  of  the  Stipal&tion 

demands  set  up  bjr  Boyce  and  Williams,  out  of  the  io'indlmnifr 

mortgaged  estate,  in  case  the  money  was  not  paid  by  against  re. 

a  given  day,  and  in  case  George  Caldwell  did  not  iponsibilitj 

remove  the  incumbrance  upon  the  estate  sold  and  be^nciTrred*^ 

conveyed  to  Nelson  by  a  da}'  fixed,  then  the  heir  of  yaiid,  and  ' 

Nelson  was  to  be  indemnified  by  a  sale  of  the  estate  oreatei  Uea 

mortiraised  to  his  ancestor  by  said  Caldwell.  °"  property 

•»  o  ^  Gonvejed. 

It  is  here  contended  that  the  decree  is  altogether 
erroneous,  because  the  debts  which  Boyce  and  Wil- 
liams have  paid  are  not  embraced  by  the  mortgage 
in  their  favor.  We  are  of  opinion  that  the  mort-^ 
gage  does  embrace  them.  The  liability  of  Boyce 
grew  out  of  the  execution  of  a  replevin  bond,  a 
class  of  instruments  expressly  .provided  for  by  the 
mortgage.  In  regard  to  the  demand  set  up  by 
Boyce,  we  perceive  no  ground  on  which  a  plausible 
doubt  can  rest. 

The  bond  executed  by  Williams  was  neither  a  Though  the 
repfeoin,  nor  an  iayxaciion  bond  technically  speakins ;  particular 
and  if  the  mortgage  does  not  embrace  any  bond,  bond  In  which 
unless  it  be  of  one  or  the  other  of  these  classes,  ex-  security  isen- 
ecttted  after  the  date  of  the  mortgage,  then  it  may  ^^^^  N  not 
be  admitted  that  the  tuperndeaa  bond  executed  by  ?„  rII"JiS^  jet 
Williams  is  not  embraced,  and  consequently  no  lien  the  intenl 
attached  to  the  land  to  indemnify  Williams.     We  tionofthe 

•  •-'••'•"*  *n  mirh  f%  critical  construction  of  the  P"tiei  beiafr 
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IfBLsoH^A  provisions  of  the  mortgage  against  what  seems  to 
3&1&S  ^  have  been  the  clear  intention  of  tlie  parties.  The 
BotckIcc.      ^iti^  ^f  ^^^  estate  was  vested  by  the  mortgage  in 

— ^ —  Morgan,  Boyce,  ami  Williams.     They  were  to liold 

to  ipdemmfjr  j^  until  released  from  all  liability  on  account  of  su- 
»^retjih?p8  retyships  then  contracted,  or  which  might  thereaf- 
whieh  inort«  ter  be  contracted.  This  is  the  obvious  meaning  and 
fiigeei  might  indeed  the  letter  of  the  defeasance  whicli  the  niort- 
nIo^^(I|ro^,'''  ^^^  contains;  and  therefore  we  shaN  not  burden 
the  court  Gon«'  Williams  with  the  loss,  because  of  the  omission  to 
itraei  the  insert  tupenedeas  bonds  in  that  part  of  the  convey* 
ul^nv^Xio  *"^®  ^'>*«^'*  recites  that  Caldwell  had  requested  the 
each  bend,      mortgagees  <^  to  become  his  sureties  generally  in  all 

such  replevin  and  injuncHm^  bonds  as  he  may  have  oc* 

casion  to  give." 

it  is  next  contended  that  the  execution  of  the  sub* 
sequent  mortgage  in  November  1821,  to  Greo.  Cald- 
well  and  B.  H.  Perkins,  and  the  levy  and  sale  of  D. 
Caldweirs  equity  of  redemption  in  July,  1822,  and 
the   purchase    thereof   by    Perkins,    are  sufficient 

f grounds  to  defeat  the  demands  of  Boycc  and  WiU 
iams,  growing  out  of  subsequent  transactions. 
Ho  far  at  fto*  We  admit  that  a  prior  mortgagee,  after  notice  of 
ftom'reccMrd.  ^^^  execution  of  a  subsequent  mortgage,  cannot 
ing  deeds,  the  place  additional  incumbrances  upon  Uie  estate  by 
itatutetrc*  new  advances  to  the  mortgagor,  or  by  any  new 
transferror  transaction  with  the  mortgagor,  and  thereby  preju* 
the  legaT title  di^-®  the  subsequent  mortgagee.  Where  the  equity 
odIj.  Apri-  of  redemption  is  sold,  and  purchased,  bcnajide^  we 
oroiortgagee  likewise  concede  that  the  mortgagee  with  notice 
to  luiow  the  could  not  place  new  incumbrances  upon  the  estate 
fubtequent  to  the  prejudice  of  the  purchaser.  But  wc  think 
tranfactions  Perkins  does  not  occupy  eitlier  tlie  situation  of  a 
moJtiragoV'  subsequent  mortgagee  or  purchaser  in  reference  to 
and  third  pnr-  the  claims  of  Bbyce  and  Williams,  so  as  to  effect 
sor.s;  advaa*  their  rights.  Admitting  that  he  is  a  subsequent 
SrbiHt?M^n.  mortgagee  in  good  faith,  there  is  no  evidence  that 
ourred  od  the  Boyce  and  Williams,  or  either  of  them,  ever  had 
faith  ot  his  notice  of  the  mortgage  to  him,  unless  the  recording 
"iT'uSIS  ^'  th^-strfisequent  mortgage  be  notice.  Our  statutes, 
saperceded by  regulating  conveyances,  and  directing  the  mode  of 
subsequent  recording  deeds,  and  prescribing  the  effect  of  their 
mtirtRape  up-  registration,  seem  to  have  an  eye  to  creditors  and 
on  cons  rue-    gubj^qy^n^  purchasers.     There  is  no  act  of  the  gen- 
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"Brill  assembly  which  we  have  met  with,  that  gives  a  Nelson'* 
lien  in   behalf  of  a  subsequent  mortgagee   lor  the  "^''^^^^ 
amount  of  his  debt,  to  the  exclusion  of  an  advance  Boyrc&e. 
made  at  a  later  period  than  the  execution  of  the  sub* 


sequent  mortgage,  by  the  prior  mortgagee,  merely  J|.^,|;,|)^,''Vrom 
because  the  subsequent  mortgage  has  been  recorded  uureregietm- 
in  due  time.  In  other  words,  there  is  no  act  of  as-  tion .  there 
sembly  which  requires  a  prior  mortgagee,  who  has  »"u»tj^  «ct«- 
received  the  legal  title,  to  take  notice  of  transactions  ^^  "o  «uc»fa'd-» 
which  the  mortgagor  and  third  persons  may  place  vnnc^^  <  r  re- 
upon  the  records  of  the  county.  If  such  a  thing  «poii$it>iIiiy. 
were  required  by  law,  it  would  be  necessary  for  a- 
mortgagee  who  took  a  mortgage  similar  to  that  tnk^ 
Qn  by  Boyce  and  Williams,  to  indemnify  against  li- 
abilities to  be  contracted  at  a  future  day,  to  examina 
the  clerk's  office  the  moment  before  incurring  them. 
Even  that  precaution  might  not  enable  a  prior  mort- 
gagee to  act  with  safety;  for  at  that  time  there  may 
be  an  existing  mortgage  which  will  be  brought  for- 
ward for  record  within  sixty  days,  and  thus  the  no- 
tice would  relate  to  the  day  of  its  execution,  and 
Overreach  the  new  equity  between  the  prior  mort- 
gagee and  mortgagor.  Such  a  doctrine  cannot  prevail. 
Apuime  mortgagee,  who  gets  the  legal  title  from 
the  first  mortgagee,  may  avail  hiui^lf  of  its  advan- 
tage, and  thus  protect  himself  against  an  intermedi- 
ate mortgagee — Bank  of  Kentucky  vs.  Vance's  Ad- 
ministrators, IV  Litt.  173.  Much  more  should  the 
iirst  mortgagee,  who  makes  an  advance  upon  the 
faith  of  the  legal  title,  already  in  him,  and  without 
knowledge  at  the  time  of  any  attempt,  on  the  part  of 
the  mortgagor,  to  incumber  the  estate*  by  creating 
liens  in  favor  of  others,  be  preferred.  Our  laws  rc- 
gulatins  conveyances  regard  the  transfer  of  the 
legal  title  only  so  far  as  notice  results  from  the  act  of 
registering  or  recording  the  deed.  Such  is  the  nec- 
essary inference  from  the  above  cited  case,  in  which 
Vance  relied  upon  a  junior  mortgage,  and  the  legal 
effects  resulting  from  having  had  it  recorded  in  due 
time. 

The  subsequent  mortgage  to  Perkins,  unless  there 
had  been  proof  of  actual  notice  to  Boyce  and  Wil- 
liams, cannot  operate  against  the  decree.  If  the  te* 
cord  had  furnished  such  proof,  It  t^ould  then  have 
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by  shnrilf, 
(Iocs  not  af- 
fect ,  rior 
mortgagor  ' 
without  actu* 
r1  notice  of 

Aillc. 


None  but  par- 


NEt80N»«        |,g^„  necessary  to  consider  the  circumstance,  tbiit 
"*^"*  V9.  Perkins  has  not  shewn  a  payment  of  any  debt  for  D. 

BoYCE&c.      Caldwell,  beyond  the  amount  of  money,  which,  it 

may  fairly  be  inferred  from  the  testimony  in   the 

cause,  he  was  reimbursed  out  of  the  funds  arising 

from  the  satle  of  the  land  to  Hughes   and  Nelsor». 

Perkins  ha^s  failed  to  shew  the  continuance  and  ex- 

I  isteuce  at  this  time  of  any  liability  for  D.  Caldwell. 

»ale  of  equity  The  sale  made  by  Prather  of  D.  Cald  well's  equity 
of redem|*iion  ^f  redfrnption,  and  its  purchase  by  Perkins,  cannot 
aifect  the  claims  of  Boyte  and  Williams:  first,  be- 
cause, from  the  evidence,  Perkins  made  the  jjur- 
cliuse  for  Caldweirs  benefit,  and  has  been  repaid 
any  advances  he  may  have  made  ;  and,  secondly, 
because  there  is  no  proof  that  Boyce  and  Williams 
were  notified  of  the  sale  of  the  equity  of  redemption, 
before  they  became  bound  for  the  icbts  for  which 
they  are  seeking  reimbursement. 

The  only  remaining  objection,  which  we  shall  no- 
coro^!ia7uI*'""  ^'^^'  against  the  decree,  is,  that  the  503  acres  of  land 
c  ropaii.  conveyed  to  Hughes,  in  1823,  should  have  borne  a 
proportion  of  the  sums  decreed  in  favor  of  Boyce 
and  Williams*  If  the  decree,  in  this  respect,  could 
be  reversed  by  Boyce  and  Williams,  yet,  if  the  oth- 
er parties  have  not  been  injured,  Boyce  and  Wil- 
liams not  complaining,  the  decree  must  be  affirmed. 

If  D.  Caldwell  had  retained  the  land  which  he 
sold  to  Nelson,  the  chancellor,  in  foreclosing  the 
mortgage  after  the  sale  to  Hughes,  would  certainly 
have  violated  the  most  obvious  canity  if  he  had  not 
protected  the  purchase  made  by  Hughes,  provided 
the  residue  of  the  land  was  sul&cient  to  discharge 
chaser  of  part  ^j^^  mortgage.  The  mortgagees  could  require  noth- 
^hlm\aUii  i"g  ^^"'  indemnity,  and  if  that  could  l)e  obtained 
without  interfering  with  third  jpersons,  it  ought 
to  be  done.  Now  it  is  clear  from  Nelson's  an- 
swer, that  hehad  notice  of  Hughes'  purchase.  The 
record  of  the  mortgage  to  Boyce  and  Williams  was 
a  notice  of  its  existence,  and  with  a  knowledge 
of  these  facts.  Nelson  steps  into  the  shoes  of  D. 
Caldwell  by  purchasing  the  residue  of  the  land. 
He  ought  not  thereby  to  make  Hughes'  condition 
worse  than  it  would  have  been  if  he  had  not  pur- 
chased, and  therefore  we  think  he  has  no  right  to 


If  residue  of 
mortgaged 
premises  will 
s.itisfy  iTiort* 
gngc,  cli'iii- 
celior  will 
protect  inter 
mediate  pur- 


decrced. 
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complain.     He  took  the  precaution  to  guard  against  Tru>dlb 
danger  by  taking  a  mortgage  on  the  property  of  ^.^^j;- 

Ueorge  Caldwell,  for  whom    Boyce  and   Williams  

were  sureties  as  well  as  for  Davis  Caldwell.  We 
shall,  therefore^  leave  Nelson's  heir  to  look  to  George 
Caldwell,  whose  property,  going  to  indemnify  him, 
will  leave  a  fund  to  exonerate  the  suretie:^,  and  thus 
effectuate  justice  all  around. 

The  decree  must  be  affirmed,  with  costs. 

CritUnden  and  Owshy^  for  appellants. 


Trundle  vs.  Arnold.  assumpsit. 

Appeal  from  Iho  Boone  Circuit;  Brown,  Judge.  .  Case  134. 

Misjoinder  of  causes  of  action. 
Chief  Josticp  Robertbow  deliveretl  the  Opinion  of  (he  Court.  Octobers. 

This  appeal  is  prosecuted  to  reverse 
n  judgment  for  damages  obtained  by  the  appellee 
against  the  appellant.  The  pleadings  present  the 
only  points  which  vre  shall  now  consider. 

The  declaration  contains  eight  counts: — 

1st.  For  torl^  in  a  fraudulent  representation  by  the 
appellant,  that  he  had  authority  to  sell  some  cord 
wood,  cut  and  lying  on  land,  which,  as  acrcnt  for 
one  Brown,  (the  owner)  he  sold  to  the  appellee. 

2nd,  3rd,  4th  and  6th.  ^ssumpsUy  charging  that 
the  appellant  promised  to  secure  to  the  api)ellee,  the 
cord  wood.  The  form  and  substance  of  these  counts 
prove,  that  they  are  in  assumpsit;  for  though,  in  some 
of  them,  the  plaintiff  averred  that  the  promise  was 
made  fraudulently,  it  is  evident  that  the  breach  of 
promise,  and  not  the  alleged  fraud,  is  the  gravamen; 
(II  Chitty  on  pleading,  97;  Ibid,  271--S-9;  I  Ibid,  93.) 

6th.  For  fraudulently  imposing  on  the  appellee,  a 
written  memorial  of  the  contract,  essentially  variant 
from  the  actual  agreement.     This  is  case. 

7th  and  8th.  Case  for  negligence  and  fraud  by  the 
appellant  as  the  bailee  of  the  appellee.  The  charac- 
teristic difference  between  assumpsit  and  case  against 
a  bailee,  is,  that  in  the  former,  a  breach  of  promise; 
in  the  latter » a  breach  ot  dWy,  is  set  forth,  as  the  sub* 
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PsECLLft} 
ULIKS 

Estill 

ET  Af.. 


Error  lo  join 
causes  of  ac- 
tion, ex  de- 
ficto  nnd  e» 
trtmtraetu. 


8tantive  cause  of  complaint;  and  the  criteria  for  te8l» 
ing  this  distinction  in  the  remedy,  are  exemplified  in 
II  Chitty  on  Pleading  from  103  to  126,  and  from  270 
to  279. 

The  ap|)eliant  filed  a  demurrer  to  the  declaration^ 
and  also  pleaded  non  assumpsit  and  fwi  guiJiy  io  aUiiie 
counts  jointly. 

The  demurrer  to  the  declaration  was  overruled, 
except  as  to  the  4th  count;  and  the  demurrer  to  the 
plea  of  non  assumpsit  was  sustained. 

As  there  was  a  misjoinder  of  contract  and  tort  in 
'  the  declaration,  the  circuit  court  erred  in  not  sus- 
taining the  general  demurrer  to  the  whole  declara- 
tion; and  also  erred  in  rendering  judgment  on  a  gen- 
eral verdict,  when  there  was  no  remUtilury  (I  Chiltyj 
207.) 

-  Wherefore,  the  judgment  is  reversed,  and  the 
cause  remanded  with  instructions  to  sustain  the  de- 
murrer to  the  declaration,  and  to  give  the  appellee 
leave,  if  he  desire  it,  to  amend  his  declaration,  so  as 
to  make  all  his  counts  of  the  same  general  character,^ 
either  ex  contractu  or  ex  delicto. 

Crittenden  and  Denny ^  for  a[>pellant;  Marshall  and 
Julian  for  appellee. 


GjBANCERv.  Peebles'  Heirs  vs.  Estill  et  ah 

Case  185.  Efror  to  the  Fayette  Circuit;  IIicket,  Judge. 

Practice.     MsoluU  dismissal  of  bill.     Parties.     Heirs; 
Personal  representative. 
Octobers.        Chief  Justice  RonERTsoN  clel'v«»red  the  Opinion  of  (he  CourU 

Thomas  Peebles,  having  (2nd  April, 
1816,)  conveyed  a  tract  of  land  to  Daniel  Bradford, 
in  trust,  to  indemnify  John  Brown,  as  his  surety  to 
Rohert  Rodes  and  James  EstilK  for  money  loaned 
by  them,  afterwards  (July,  18I6>)  sold  and  convey- 
ed the  land  to  John  Peebles,  by  deed  of  general  war- 
ranty, the.latter  undertaking  to  pay  (as  a  part  of  the 
consideration)  the  debts  to  lihodes  and  £$till.  Af- 
terwards J.  Peebles  conveyed  the  land  to  Peter  Ma- 
son^ by  deed  of  general  warranty. 
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TliomnsPeeWes  havin^r  died,  his  heirs  (in  1819,)  Pucbles' 
filed  a  bill  in  chanrery.  allesrins  the  foregoing  facts,  "^^^^^g 
and  avering;  that  Bradford  had  advertised  a  sale  of  Estill' 
the  land,  under  the  deed  of  trust;  that  the  loans  by  et  al. 
R'xles  and  EHtill  were  nsiirions;  that  John  Peebles  ——*-—* 
had  paid  as  much  of  those  debts  as  were  legally  due, 
and  more;  an<l  therefore,  praying  for  an  injunction 
to  prevent  the  sale  by  Bradford,  and  for  other  and 
general  relief.     Rodes'  executors  never  answered, 
and  exceptions  to  an  answer  filed  by  Es«tiU  were  sus- 
tained by  the  circuit  court,  and  an  attachment  was 
awardeci  to  coerce  a  more  direct  and  satisfactory  re- 
sponse to  the  allesrations  of  the  bill,  as  to  the  usury 
and  payments.     But,  at  a  subsequent  term,  before 
cither  Estill  or  the  executors  of  nodes,  had  filed  an 
answer,  the  circuit  court  dismissed  the  bill  absolute- 
ly.    To  reverse  that  decree,  this  writ  of  error  is  pro- 
secuted* 

It  is  evident  that  the  personal   representative  of  If  chaplain- 
Thomas  Peebles,  w}is  a  necessary  party.     But,  as  the  f  "*  ^'^T?  ®°. 

t  '     A         *^         t>  At      LMi  r      al  •    interest  in  Ihe 

subject  matter  of  the  bill  was  proper  for  the  cogni-  gubject  mftt- 

sance  of  the  chancellor,  he  erred  in  dismissing  the  ter  of  his  bill 

bill  absolutely,  if  the  heirs  have  such  an  interest  as  *^''»»S^  ^^^^' 

to  entitle  theiD  to  be  parties  at  all.     We  think  they  CeMary'iIIiV-  , 

have  such  an  interest.     They  may  be  liable  on  the  ties;  error  to 

warranty  of  their  ancestor  to  John  Peebles;  for  the  di»mi«8  bill 

covenant  of  the  latter  to  pay  the  debts  to  Rodes  and  ^^^  uMe 

Estill,  could  not  be  pleaded  in  bar  to  his  right  of  acr  anon  warran- 

tion  on  the  covenant  of  warranty  which  would  be  tvofnncMtur, 

broken  by  a  sale  of  the  land,  and  his  consequent  evic-  bni  ^^^^rt-^^ 

tion  under  the  deed  of  trust.    He  might  (in  the  event  met,  to  ask 

of  such  eviction)  sue  the  heirs  on  the  covenant  by  the  interposi- 

which  they  are  expressly  bound,  and  would,  him-  ^^""(^r^to^prV^ 

self,  be  liable  only  to  the  administrator,  for  having  ^entsaleof  ' 

failed  to  pay  the  money  to  Rodes  and  Estill.     But,  land,  by 

however  tins  may  be,  the  heirs  might  be  liable  to  which  his  re- 

the  remote  vendee,   Mason,   in  consequence  of  the  ^ouHbe'con- 

I)rivity  of  estate;  and  that  liability  could  not  be  af-  sammated. 
iected  by  the  independent  personal  covenant  of  John 
Peebles.  They  have  a  right,  therefore,  quia  timet^ 
tQ  ask  the  interposition  of  the  chancellor  for  pre- 
venting a  sale  of  the  land,  which  woiild  subject  tliem 
to  liabilitv.  Thev  w>uM  surely  have  such  a  right 
if  the  land  had  never  been  sold,  but  had  descended 
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FroHTMAB-  to  them;  and  it  seems  to  us  that  their  liability  on 
"*  *I  ^* '  their  ancestor's  warranty,  gives  them  an  equal  right 
Beaslt.  to  ask  relief.  Therefore,  the  circuit  court  erred  in 
dismissing  the  bill  absolutely. 

Wherefore,  the  decree  is  reversed,  and  the  cause 
remanded  with  leave  to  make  the  proper  parties. 

Morehead  and  Brown^  for  plaintiffs;    Tumtr^  for 
defendants. 


TaOVSRAMD  T-1.      1  1  T*  1 

CoKVERsioN.  Fightm aster  et  al.  vs.  ISeasIy. 

Case  136.  Error  to  the  Shelby  Circtiit;  Todd,  Judge. 

Devist  offviure  increase.  How  construed.  SUitvte  of 
fratids.  Possession.  Loan.  Liability  to  execution. 
Lex  loci  possessionis. 

October  5.       Chief  Juvtice  Robertson,  delircrecT  the  opinion  of  the  Conrt. 

The  plaintiffs  prosecute  this  writ  of 
error,  to  reverse  a  verdict  and  judgment,  ol)tained 
against  them  in  the  circuit,  court  in  an  action  of  tro- 
ver and  conversion  af  a  stave  (Royal,)  whom  the  de- 
fendant had  purchased  at  a  sheriff's  sale,  under  a  fieri 
facias  against  Samuel  Rousee,  as  administrator  of 
William  Wooldridge,  deceased,  and  whom  the  plain- 
tiffs claimed  as  their  property,  at  the  time  of  the  sale. 
At  the  instance  of  the  defendant,  (who  was  also  de- 
fendant in  the  circuit  couVt,)  the  jury  was  instruct- 
ed in  effect,  to  find  for  him,  unless  they  should  be- 
lieve that  Royal  was  born  after  the  date  of  William 
Rousee's  will,  published  in  Virginia,  in  1811,  and  in 
which  he  devised  to  the  wife  of  William  Woold- 
ridge, (who  was  the  mother  of  the  plaintiffs,)  a  fe- 
male slave  ^Hannah)  and  ^'•her  increase^^  during  life, 
and  to  the  plaintiffs  (the  grand  children  of  the  testa- 
tor) the  residuary  interest  in  the  same  slave,  (Han- 
nah) and  her  ^future  increase;^^  and,  after  making 
other  specific  devisees,  gave  to  Mrs.  Wooldridge, 
Samuel  Rousee,  and  Phoebe  Rousee,  the  residue  of 
his  estate.  Royal  was  a  child  of  the  slave  Hannah, 
and  was  born  on  the  testator's  farm  about  eighl 
months  prior  to  the  publication  of  his  will,  but  had 
never  been  in  his  actual  possession.     This  instruc* 
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tion  amonnted>  virtually,  to  a  direction  to  find  as  in  FfoaTM48- 
ctuse  of  a  nonsuit,  and  presents  the  ntost  important  '^^^^^  ^^' 
and  comprehensive  oi  the  many  points  relied  on,  lor  Bbasl/. 


a  reversal  of  the  judgment. 

It  cannot  be  seriously  doubted  that,  whatever  may  D.TMeof^Tu- 
tave  been  the  actual  intention  of  the  testator,  res-  ^oeg'noT"*^'* 
peeling  the  disposition  oi  Koyal,  his  will,  when  sub-  ^^y  cmm***" 
jected  to  any  autiiorizcd  process  of  ir*terpretaiion,  bornp'icrto 
vested  the  entire  right  to  that  slave,  either  in  Mrs.  |!j®^*".^®^ 
WooldriUge  for  life,  and  in  the  residuary  devisees     *  ^^  * 
after  her  death,  or  in  the  latter  persons  in  the  iirst 
instance.     The  devise  (to  the  children)  of  the  '/u. 
ture  increase^^  cannot,  of    itself,   embrace  increase 
wliich  had  accrued  prior   to  the  date  of  the  will. 
Royal  did  not  nass  by  that  devise:  and  the  whole 
tenor  of  the  will  is  consistent  with  this  conclusion. 

It  is  not  material  to  determine  whether  Royal  The  interest 
passed  to  Mrs.  Wooldridge  for  life,  or  immediately  Y*^'^*'* '". 
to  herself  and  the  other  two  residuary  devisees  ab-  Ibsolutely' in 
solutely — for,  in  either  event  her  interest  vested  by  hmband,  pov- 
operation  of  law,  in  her  husband,  as  he  was  in  the  ac-  Besiioii. 
tual  possession.     The  plaintiffs,  therefore,  derived 
no  right  to  Royal  from  the  will. 

But  if,  by  any  allowable  deduction  from  the  facts  If  bj  any  po»: 
proved  on  "the  trial,  a  cause  of  action  might  besus*?!^}!*^^^'^* 
tained  by  the  plaintiffs,  the  instruction  of  the  court  facts  proved 
was  erroneous,  otherwise  it  was  right.  We  shall  there-  on  trial,  a 
fore   briefly  examine  the  facts.     'Ihey  are,  so  far  as  ^\^^^ ®(  ^, 
a  jury  might  have  been  permitted  to  consider  them,  !u°tai'ne&  •  er! 
the  following:     In  1802,  William  Rousee  (the  testa- ror  to|io8truct 
tor)  loaned  to  William  Wooldridge,  (shortly  after  "  in  case  of 
his  intermarriage  with  his  daughter)  Hannah,  the  JXtSj.'  *** 
mother  of  Royal,  and  at  the  expiration  of  four  years 
took  iier  back,  and  placed  another  slave  in  iier  place 
— but  in  1809,  returned  Hannah  to  Wooldridge,  who 
retained  the  possession  ever  afterwards  (until   his 
death  in  December,  1815)  of  Hannah  and  of  Royal, 
who  was  buFii  sometime  in  1810.     Wooldridge  re- 
moved with  his  family,  from  Virginia  to  kentucky, 
in  the  spring  of  Ibl  1 ,  and  arrived  at  the  place  of  his 
destination  in  May  of  that  year.     Mrs.  VVooldridge 
died  in  1814.     Wooldridge  sometime  not  long  pri- 
or to  his  death,  stated  that  Hannah  and  her  children 
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FfOBTMAs-  belonged  to  his  children,  in  consequence  of  a  gift  by 
T8R  sr  AL.  tij^jr  grand  father  Rousee.  After  tiie  death  of  Wil- 
Beaslt.         Vvdm  Wooldridge,  S.  Rousee  as  his  administrator  re- 

turned  an  inventoiy  of  his  estate,  inchidiiig  Royal, 

and  afterwards,  a  sale  bill  including  the  price  whiclr 
Bea>ly  had  given.  In  therfalj  of  the  year  18}(>, 
^  Phoclie  Rousee  took'  Royal  into  her  possession,  as 
the  projHjrty  of  the  then  infant  children  of  Woold- 
ridge,  whom  she  kept  with  hcr^  and  for  whom  she 
acted  as  voluntary  guardian,  and  she  retained  the 
possession  of  Royal  until  about  two  weeks  l>efore 
tJie  sheriff  levied  the  executions  on  him,  as  assets  in 
the  hands  of  Wooldridge's  administrator,  at  whose 
instance  the  levy  was  made,  whilst  Royal  was,  in 
consequence  of  his  reqtiest  to  that  effect,  at  his  own 
house  on  a  visit.  'J'hc  defendant  bought  Royal  for 
an  adequate  price,  at  the  sheriff's  sale,  in  1817,  and 
has  ever  since  had  him  in  his  possession. 

For  the  sifti-  fhe  defendant's  counsel  insists  that,  even  if  the 
I  Dig  617,  to  pl^'wntiffs  J>ad  any  right  to  Royal,  he  was  subject  to 
opernte  to'  execution  for  Woold ridge's  dchts,  in  consequence  of 
render  slave  the  statute  of  frauds  (I  Dig.  617.)  But  we  enter- 
ject "ro  c^i^it.  *•""  a  different  opinion,  unless  Royal  should  be 
or  of  bnilce,  deemed,  to  have  been  in  the  possession  of  Woold- 
there  must  be  ridges  administrator,  from  the  deatii  of  Wooldridge, 

??I?r^«"r  until  the  fall  of  the  year  181  cJ;  and  whether  Royal 
tinnen  po8«<'8-  ,.  ,         .•',        ,'  .  /..•# 

rion  in  Ken-  Was,  during  that  time,  m  the  possession  of  the  aci- 
ta.^k7;poMCfl-  ministrator,  or  of  the  plaintiffs,  does  not  api^ear  cer* 
cr^'Ute^c^n-  ^*'"'y»  ^"^'  therefore  should  not  have  been  decided 
n  >t  be  taken'  cither  way  by  the  circuit  court,  but  should  have  been 
to  possessiou  left  to  the  consideration  of  the  jury.  Wherefore, 
m  Kentucky,  jp  considering  the  point  as  now  presented,  the  stat- 
out**  the  ^iimi-  "^  ^^  frauds  tloes  not  ajiply,  unless  IVooldridge'a 
tcition.  possession  in  Virginia,  can  be  connected  with  his 

possession  in  Kentucky,  so  as  to  complete  five  years 
possession  uniier  the  loan;  for,  as  Wooldridge  had 
not  lieen  five  years  in  Kentucky  when  he  died,  and 
as  the  circuit  court  had  not  the  right  to  decide  for  the 
jury,  from  the  facts  that  the  administrator,  or  any- 
other  person  held  Royal  imder  Wuoldridge's  title, 
until  the  fall  of  181G,'  it  is  evident  that  the  statute 
of  frauds  cannot  ^^ustain  the  instruction,  unless  it 
shouhl  be  applied  to  a  |iOSbession  out  of  this  state. 
The  language  of  the  statute  is  sufiiciently  com  pre- 
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Jiensivc  to  embrace  aposses^sion  any  where.  But  we  FronxMAs- 
will  not  presume  t^at  the  legislature  intended  that  ^E^^^rAL. 
the  statute  of  frauds,  or  any  part  of  it,  should  ope-  Bcasly. 

rale  on   any  fact,  occurring  beyond  tlie  territorial 

limits  of  Kentucky.  '  '      Xea  loci  po^- 

The  lex  loci  posse$sioniSy  like  the  lex  loci  contraclm^  tessionia  «:o- 
fihould  alone  determine  the  legal  consequences  of  J^Q^il^m^^^ 
possession,   under  a  loan.     If  the  law  of  Virginia  af  possession 
did  not  sul)ject  the  lender's  riglit  to  the  satistaction  unt*er  Joan, 
of  the  debts  of  tlic  borrower's  creditors,  the  loan  in  rllll^ilr,"'' 
Virginia,  and  the  possession  under   it  in  (hat  state,  ^rui  ties  thoK^ 
should  not  have  that  effect  in  Kentucky.     Wc  there-  ahility  of  pro- 
fore  understand  the  statute  of  frauds,  as  oncratitig  ^^^[^y  ^^  ^^^ 
on  the  possession  m  this  state  only.    1  lie  Jaw  of  v  ir- 
ginia  cannot  operate  on  the  case  1st;  because  there 
had  not  been  five  years  continued  possession,  under 
the  lojin,  in  that  state;  and  2nd;  because  a  possession 
of  even  five  years  or  more  would  not,  as  between 
the  parties  to  the  loan,  have  alTected  the   right  of 
projMJrty,  but  would  have  operated  only  so  far  as  to 
allow  a  creditor  of  the  borrower^  to  levy  an  execu- 
tion on  the  slave,  and  sell  him;  but  the  law  of  Ken- 
tucky must  alone  determine,  what  projjerty  is  sub- 
ject to  execution  in  this  state — and,  had  there  been 
no  law  of  this  state  on  the  subject,  tiie  creditors  of 
Wooldridge  would  not  have  l>een  permitted  to  levy 
their  exciitions  on  the  slave,  merely  because  they 
might  have  done  so  in  Virginia.     Consequently,  as 
it  was  not  conclusively  proved  that  there  had  hceu 
live  years  possession  bv  W  ooldridge,  and  by  those 
holding  under  him  in  this  state,  the  statute  of  frauds 
of  Kentucky  does  not,  of  itself,  sur^tained  the  iufetruc- 
tion  of  the  circuit  court. 

But,  nevertheless,  the  instruction  may  be  maintain-  Poj^tfc/^siuii 

cd,  unless  the  possession  by  the  plaiiUiffs  was  insuf-  fnfficient  lo 

ficient  without  other  evidence  of  title,  to  sustain  ?!°y'!?'" '^^^ 

lion  V*. 

their  action,  or*  unless  the  jury  would  have  had  a  urnngtloer, 
right  to  infer  from  the  facts,  that  the  plaint^ifTs  had  butii«t 
acquired  the  title  by  gift  or  purchase  from  the  devi-  (J^"'""  ^^,1^ 

sees.  color  of  title. 

I  We  are  disposed  to  think  that  the  plaintiffs  were 
I  not  in  the  actual  possession  of  the  slave,  when  the 
/  execution  was  levied  on  him  ;  but,  if  they  were,  still 
/  that  alone  would  ^ot  maintain  their  actior^,  because 
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the  defendant  was  a  bona  fide  purchaser  of  Woold- 
ri(ige's  right,  as  husband,  and  as  residuary  devisee, 
and,  should  not  therefore,  be  deemed  a  wrong-doer 
against  whonn  the  fact  of  possession  would  alone  au- 
thorize a  recovery  of  damages,  and  consequently, 
some  title  in  the  plaintiffs,  is  indispensable  to  the 
maintenance  of  their  action. 

There  is  no  pretence  for  claiinin^^  any  right  of 
Royal,  from  William  Rousee,  to  the  plaint iffs$;  unless 
they  could  derive  title  from  the  will.  Nor  is  there 
any  reason  for  infering  a  gift  or  sale  from  the  resi(!- 
uary  devisees  prior  to  the  death  of  William  Wool- 
dridge.  Indeed,  it  is  quite  manifest  that  the  only 
claim  ever  asserted  by  or  for  the  plaintiffs,  was  that 
which  it  was  supposed  the  will  of  William  Rousee 
gave  them:  and  even  if  the  residuary  devisees  had, 
whilst  William  Wooldridge  retained  the  possession, 
given  Royal  to  the  plaintiffs,  no  title  would  have 
passed,  unless  there  had  been  record  proof  of  the 
gift,  as  required  by  the  41st  section  of  an  act  of  1198, 
(2nd  Digest,  1158.)  See  Pyle  vs.  Maulding  (lately 
decided.) 

If,  by  the  will,  or  otherwise,  the  absolute  right  of 
Royal  vested  in  Mrs.  Wooldridge,  and  consequently 
passed  to  her.  husband  by  operation  of  law,  there  is 
nothing  in  the  proof  that  would  have  authorized  the 
jury  to  infer  a  transfer  of  that  title  to  the  plaintiffs,  eo 
as  to  affect  the  defendant.  The  utmost  that  could 
have  been  inferred  from  the  facts,  was  an  acquiesence 
by  William  Wooldridge,  in  his  children's  claim  (as 
asserted  under  the  wUl)  and  by  his  administrator, 
some  time  after  his  death.  But,  even  that  did  not 
divest  Wooldridge  or  his  administrator  of  any  legal 
right  which  either  of  them  may  have  had;  nor  would 
It  have  prevented  the  administrator  from  successful- 
ly asserting;  that  right.  So,  if  the  title  passed  by  the 
will,  to  William  Wooldridge,  Samtlel  Rousee  and 
Phoebe.  Rousee  as  residuary  devisees,  the  utmost 
that  the  facts  would  have  allowed  the  jury  to  infer, 
was  a  similar  acauiesence  by  Samuel  Rousee  for  him- 
self, and  as  Wooldridge's  administrator;  and,  which 
alone,  would  not  have  prevented  him  from  resisting 
the  claim  of  the  plaintiffs,  or  from  subiecting  the 
right  of  Wooldridge  and  of  himself  (as  he  in  effect 
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did)  to  sale  under  execution,  against  him,  ns  admin-  Fightmas- 
istrator,  an  effectual  sale  or  gift  by  i>itti  to  the  plain-  ^**  "^^^ 
tiffs,  could  not  have  been  inferred  from  e^ery  thing  Beasi.y. 

that  was  proved.     And,  therefore,  if  the  title  passed 

by  the  will  to  the  residuary  devisees,  the  plaintiffs 
failed  to  shew  any  cause  of  action  for  at  least  two 
thirds  of  Royal.  For  they  not  only  did  not  prove 
any  absolute  right,  but  failed  to  shew  any  special 
property,  resulting  from  bailment  or  otherwise,  in 
those  two  thirds. 
As  to  the  interest  of  Phoebe  Rousee,  (if  she  had  ^"«  *«««°*  >" 

\  any  interest)  the  facts  may  possibly  have  authorised  nonmaintain" 
such  a  deduction  as  might  nave  vested  her  right  ei-  an  action  of 
ther  absolutely  or  specially  in  the  plaintiffs.     But,  t">*er '^V*""' 
whether  they  did  or  not,  we  shall  not  now  decide,  fK^l^fL  .L 
because,  were  it  conceded,  that  qtwad  Aoc,  the  plam-  of  the  entire 
tiffs  had  some  right,  it  could  not  have  lieen  more  chattel,  there 

jhan  that  of  tenants  in  common  with  the  defendant,  ^cluaurvir- 
And,  although  it  is  said  in  Wilson  and  Gibbs  vs.  Reed  taal  dpfltruc- 
(II!  Johnson's  Reports,  176,)  that  a  tenant  in  common  tion  oftbe 
may  maintain  trover  against  his  co-tenant  for  a  safe  of  P'^^P^^''^^' 
their  chattel,  it  cannot  be  doubted  that,  according  to 
the  settled  doctrine  of  the  law,  the  plaintiflb,  even  if 
they  could  have  been  considered  tenants  in  common 
with  the  defendant,  could  not  have  maintained  tro- 
ver against  him  for  using  the  entire  slave  as  his  own, 
and  withholding  him  and  all  his  profits  from  them. 
Nothing  but  an  actual  or  virtual  destruction  of  the 
property  would  have  sustained  trover  for  the  one 
third  of  his  value. 

Wherefore,  it  seems  to  this  court,  that  the  circuit 
court  did  not  err  in  giving  the  instruction  which 
we  have  been  considering. 

We  are-also  clearly  of  the  opinion,  that  the  circuit  Not  error  to 
court  did  not  err,  in  setting  aside  a  verdict  rendered  JeViiot^red* 
on  a  former  trial,  in  favor  of  the  plaintiffs,  in  conse-  cateiTofTan^^ 
quence  of  an  erroneous  opinion  given  to  the  jury  by  error  of  the 
the  court,  in  telling  them  that  the  defendant's  evi-  ^°^^^' 
dence  did  not  ^^conduce^^  to  sustain  his  plea  of  not 
guilty,  when,  in  our  opinion,  it  tended  almost  as 
strongly  then,  as  it  does  now  to  defeat  the  action. 

As  the  foregoing  view  of  the  case  would,  if  ap- 
plied properly  to  all  the  other  points  presented  in 
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the  record,  shew  that  there  is  no  error,  wc  shall  not 
protract  this  opinion  by  a  particular  consideration 
of  those  ^veral  points. 

Wherefore)  ns  we  have  not  been  able,  on  a  tho- 
rough examination  of  all  the  facts  in  the  record^  and 
a  reduction  of  them  to  their  true  and  legitimate  ef- 
fect, to  detect  any  error  of  which  the  plaintiffs  have 
any  just  cause  to  complain,  and  as  we  are  satis/ied 
timt  the  verdict  was  such  as  it  ought  to  have  been 
upon  the  proof  as  exhibited,  the  judgment  of  the 
circuit  court  must  be  affirmed. 

nMonroe,  for  plaintiffs;  Ricluxrdson^  for  defendants. 
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Scott  &  Thatcher  vs.  Colmesnil. 

Error  lo  the  Jefferson  Circuit;  Pirtle,  Judge. 
Pleading.     Evidence.     VerdicL     jXew  trial     Partner^ 

ship.     Secret  parljur. 
Ciucf  Justice  RooKiirsoN  cU'livrtcd  the  opinion  of  the  Court. 
Judse  Nicholas  dir)  n*«f  sit  in  this  caxc 

The  plaintiffs  sued  the  defendant  as 
surviving  partner  of  William  P  Lee,  secretly  trad- 
ing (as  the  declaration  avers)  in  the  style  of  W.  P. 
IjeCy  in  buying  and  selling  hogs. 

The  suit  is  founded  on  a  note  for  $2189  56  signed 
"W^m.  P.  Lee,"  dated  December  22nd,  1818;  made 
payable  to  T.  Stewart  and  Arthur  L.  Campbell,  and 
endorsed  by  I  hem  to  the  plaintiffs.  The  note  was 
given  in  consideration  of  hogs,  which  had,  some 
short  time  prior  to  the  dale  of  the  note,  been  sold 
to  Lee  by  the  plaintiffs. 

The  defendant  filed  four  pleas: — 

1st.  J^'on  est  fadunu     2nd.  J^ifiil  debet      Srd.  The 

statute  of  limitations;  and  4th,  a  special  plea  in  bar 

avcring  that,  prior  to  the  im|)etration  of  the  writ, 

'the  plaintiff  had  sued  Lee  alone  on  the  note;  obtain- 

.•^ed  a  judgment  against  him,  and  imprisoned  him  un- 

*  t^'r  a  ca.  sa.  issued  on  the  judgment. 

•  r    Demurrers  to  the  2nd,  3rd,  and  4th  pleas  were 
'^'sustained  by  the  court.     And  a  jury,  sworn  to  try 

.*  the  issue  of  fact  concluded  on  the  1st  plea,  having 
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found  a  verdict  for  the  defendant,  the  conrt  over-  Scott  fe 
ruled  a  motion  for  a  new  trial,  and.  rendered  a  judg-  Thai«ier 
inent   according  to  tlie   verdict.     To  reverse  that  ColmisMt.. 
judgment,  this  writ  of  error  is  prosecuted.  *  %■ 

The  plaintiffs  insisted  that  the  circuit  court  erred 
in  overruling  their  motion  for  a  new  trial.  1st,  be- 
cause, (as  they  allege)  it  erred  in  admitting  evidence 
objected  to  by  them;  and  2nd,  because  the  verdict 
was  not  authorized  by  the  proof. 

The  defendant,  denying  that  there  wa's  any  error, 
to  the  prejudice  of  the  plaintiffs,  says  that  the  court 
erred  in  sustaining  the  demurrers  to  his  2nd,  Srd, 
and  4th  pleas;  and  that,. therefore,  the  judgment  is 
right,  even  if  the  evidence  did  not  justify  the  ver- 
dict, or  if  the  court  erred  in  admitting  irrelevant 
testimony. 

Before  we  consider  the  errors  assigned  by  the  To  debt  on 
plaintiffs,  we  will,  therefore,  dispose  of  the  question  •peciaity  uHp 
now  raised  on  the  pleas.  .  £yrr"' 

Neither  of  the  pleas  we  are  now  considering,  deni-  H"Tnihiid€' 
ed  the  alleged  partnership,  or  the  consideration  as  *^'  *  6^*^ 
charged,  or  the  original  liability  of  the  defendant,  ^  *** 
upon  the  note.     Wherefore,  as  the  note,  though  not 
sealed,  had  all  the  effect  of  a  specialty,  it  is  evident 
that  neither  nihil  debet  nor  the  statute  of  limitations, 
was  an  available  defence  to  the  action.    1  he  4th  plea 
is  also,  we  think,  insufficient,  though  not  so  obvious- 
ly so  as  either  of  the  other  two. 

The  imprisonment  of  Lee,  which  seems  to  have  tmprisonaient. 
been  intended  as  the  gravamen^  could  not,  of  itself^  of  one  oblifrof 
and  alone,  bar  the  action.     The  mere  caption  and  Hoc-a  r.ot  ope- 
imprisonment  of  Lee  did  not  satisfy  or  release  the  Jatfon'o^brm' 
judgment,  and  could  not,  therefore,  have  operated  8«'irorro-ob- 
either  as  an  actuator  legal  exoneration  of  himself,  ligor  without 
or  of  his  co-obligor.     Nothing  but  actual  satisfac-  f^^^^J^^n^ang" 
tion,  or  a  liberation  of  Lee  by  the  plaintiffs,  or  a  re-  rel^eo. 
lease  to  him  in  fact,  or  in  law,  could  have  exonerat-      Jj^ %.Xkr\ 
ed  the  defendant  from  any  joint  liability  which  preja^^^i^  ^tip 
existed.    (Cro.  El.  573.    5th  Co.  86.    Gow,  on  P^Of    y^.  ^ 

257,  Mar.  pa.)     If  Lee  had   esca^ted,  or  had    b«A^         -^0^^ 
dischargee!,  the  defendant's  liability  would  not  havk     ^   v^ 
been  thereby  destroyed,  or  impaired.  (Cro.  W.  479,lVl^  .  i\ 

555,  573,  5th  Co.  supra.)  \     ^  <^^ 

Vol.  VII,  53  ^    ^^ 
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TBATcBca         ^"^'  ****  P'**  """^^  nevcrthele«,  be  good,  if  th« 

▼f.  jndiTiii^nt  aj^ainst  Lee,  merged  the  whole  obligation. 

CoLMBt^iL.    The  judgment  on  the  demnrrer,  therefore,  present! 

^^,      ' 1  another  matter  for  consideration. 

ObltgatioD  of 

oartnert,  at  If  the  defendant  were  liable  as  a  dormant  partner, 
Jquitj^joiiit'"  *"^  *^*  "^*^  ^  binding  o|K)n  him,  the  obligation 
aadtefera).  was  joint.  Although  partners  are  consitlered,  in 
equity,  as  jointly  and  severally  bound,  yet  their  fc- 
gal  liability  is  purelv  and  clearly  joint,  and  not  sev* 
eral.  Gow,  201,  M.  P.;  210,  Ibid;  258,  Ibid.  1  he 
reason  of  this  distinction  between  the  character  of 
partnership  obligations,  in  equity  and  at  law,  is  that 
the  Ux  mercatoriay  which  considers  such  liabilities  as 
joint  and  several,  has  been  adopted  in  equity  with- 
out limitation,  but  has  not  been  permitted  in  a  court 
of  law  to  overrule  or  change  the  conunon  law  rule, 
founded  on  the  formal  character  of  partnership  ob- 
ligations, h  seems  to  be  undeniably  established, 
that,  in  a  suit  ex  contractu^  a  partner  may  plead  in 
abatement  the  non-joinder  of  his  co-partners.  This 
he  could  not  do,  were  the  obligation  several  as  well 
as  joint,  in  a  court  of  law. 

It  must  be  admitted  to  be  consistent  with  principle 

lodgment  Tt.   |||,^|  analogy,  that  a  judgment  against  one  in  a  Fuit  on 

■icTs^  tb^'    A  joint  contract,  will  merge  the  whole  pre-existing 

pre*exiiting    joint  liability.     For  surely,  the  individual  liability 

r%  ^i*^*^'*^  ^f  ^^^  party  (defendant)  to  the  jndgment,  must  ne- 

nert   ^Merw  ^essarily  have  been  merged  in  the  judgment,  ^Hransii 

or  the  con-      ^^  ^^^^  judicatum.^    And  it  is  undoubtedly  a  general 

tract  as  to       rule,  subject  to  but  few,  if  any  exceptions,  that  what* 

one  jointly      ^y^^  extinguishes  or  merges  the  legal  and  binding  lia- 

ratet  ai*a*lier  •>"l**y  ^^  <^"®  J^"*'  contractor,  extinguishes  or  merges 

xep  ai  to  all     the  like  liability  of  all  who  were  jointly  bound  with 

jointly  ]iab]e«  him  in  the  contract.     If  a  judgment  be  obtained 

against  one  obligor  in  a  suit  on  a  joint  contract^  can 

another  suit  be  maintained  against  him  on  (Ae  same 

contract.^    Can  a  suit  be  maintained  against  his  co* 

obligors?     May  they  not  plead  the   non-joinder  of 

the   omitted   obligor  in  abatement?     If  they  be  all 

sued  together,  may  not  the  merger  of  the  obligation 

by  the  former  judgment  against  one  of  them,  entitle 

them  to  a  non-suit?    See  Cro.  J.  73;  and  I  Saunders* 

Reps.  153;  N.I.  291,  f.g- 
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Though  it  has  been  frequently  said  by  judges  and  Scott  k 
lawyers,  that  the  supreiue  court  of  the  United  States,  Thatcher 
in  tiie  case  ot  bheeley  vs.  Maiidevitle,  Vi  Cranch,  263,  ColmeIhil. 

declared  that  a  judgment  against  one  joint  obligor, ^-^ 

does  uut  so  uierge  or  change  .the  character  of  the  coa- 
tract  as  to  bar  a  buit  upon  the  same  contract  against 
his  co-obi igor,  yet,  a  careful  examination  of  the  opin« 
ion  in  that  cabe,  will,  we  think,  shew  that  no  such 
doctrine  was  therein  HUled^  and  no  such  point  c(«c«{- 
ed.  Judgment  having  been  rendered  against  R.  B. 
Jameson  on  a  note  signed  ^^R.  B.  JamcBor^^^  another 
suit  was  atlerwar4s  brooght  on  the  same  note  against 
MandeviUe,  as  a  dormant  partner,  trading  in  the  style 
of  *>^/^.  B.  Jameaonj^^  MandeviUe  pleaded  the  judg- 
ment against  Jameson  in  bar  of  the  action  against 
lijmseil;  and  concerning  that  |  lea  the  supreme  court 
said:  ''Were  it  admitted  that  this  judgment  bars  an^ 
iK^tion  against  R.  B.  Jameson,  the  enquiry  still  re- 
mains, it  MandeviUe  was  originally  bound,  if  a  suit 
could  be  originally  maintained  against  him,  is-the 
note  as  to  him  mergid  in  the  judgment?"  ^^The  doc- 
trine oi,  merger  (even  admitting  that  a  judgment 
against  one  of  several  joint  obligors  would  termi- 
nate the  whole  obligation,  so  tliat  a  distinct  action 
couUl  not  afterwards  be  maintained  against  the  oth- 
ers, tokick  is  not  admitted)  can  be  applied  only  to  a- 
case  in  which  the  original  declaration  was  on  a  joint 
covenant,  not  to  a  case  in  which  the  declaration  in  the 
first  suit  was  on  a  sole  contracV^  .  ^'And  it  appears  to- 
the  court,  that  this  claim  is  not  barred  by  any  tech-  > 

nical  rule  of  law,  since  the  proceedings  in  the  jirst  ac- 
tion were  instituted  upon  the  assumpsit  of  Jameson  indi- 
vidually.^^ 

Now  it  will  be  at  once  perceived,  that  though  the* 
court  may  have  intimated  an  impression^  it  gave  no  ju- 
dicial  opinion  on  tne  point  we  are  now  considering. 
That  point  was  not  considered  by  the  court  as  neces- 
sarily involved  in  that  case. 

But  not  only  principle  and  analogy  but  a  formida- 
ble array  of  authorities  may  be  oppossed  to  the  o^^tir 
intimation  in  the  case  of  Stueley  v».  MindeviUe.  See 
I  Chitty  30;  Com.  Dig.  K.  4;  11  btraugc,  820;  Robert- 
son vs.  Smith,  XVIll  Joiiuson,  459;  Fenny  vs.  Mar- 
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3  OTT&         tin,  IV  Johnson's  Chy.  Rep.  5C6;  killings  et  al.  v«, 
Thatchkr     Consequa,  I  Peters;  C.  C.  Reps.  301, 
C»i.MK8NiL.        In  the  case  of  Sheeley  vs.  Mandevitle,  counsel  ad- 
■  ■  mitted,  and  the  court  5eemed  virtually  to  concede, 

that  a  judgment  against  one  obli|ror,  on  the*  joint 
contract,  would  bar  another  action  against  him  on 
the  same  contract,  because,  as  to  him  at  leasts  the 
contract  had  merged  in  the  judgment.  What  con- 
tract  merged  ?  The  contract  as  it  was — the  con- 
tract as  sued  on — the  joint  contract*  Could  it  be 
chanired  from  joint  to  several  by  the  judgment  ? 
Would  not  a  destruction  or  suspension  of  the  cause 
of  action  as  to  one  joint  obligor,  by  the  voluntary 
act  of  the  obligee,  destroy  or  suspend  the  whole 
^causc  of  action  as  to  all  the  joint  obligors  f 

We  would  be  inclined  to  think  that,  according  to 
the  strict  rules  and  analogies  of  the  common  law,  a 
judgment  against  any  one  obligor  on  a  joint  contract^ 
would  bar  any  other  suit  on  tluxt  contract. 

But  whether  this  technical  rule  is  impugnably  en* 
trenched  behind  principle  and  authority,  or  whether 
the  less  analogical  but  more  liberal  doctrine  of  the 
mercantile  law,  adopted  in  equity,  mi^ht  yet  be 
adopted  by  this  court,  we  are  not  required  in  this 
case  to  decide  finally  and  conclusively. 

ytt«lcment  y»       '^^^  P'^*  ^^^^  "®^  shew  that  Lee  was  sued  on  a 
oDefupofi     *  joint  contract;  and  we  are  bound  to  presume  that,  in 
a  coDUuci,      the  suit  and  judgment  against  him,  the  contract  was* 
«i<on  lU  .ttce,  treated  and  considered  as  his  own  individual  obliga- 
Tidimrcon."    tion.     As  in  the  cast*  of  Sheeley  vs.  Mandeville,  his 
tract,  ana  a?    name  alone  appeared  on  the  note — the  undertaking 
siich  sued  u;  -  to  pav  was  in  the  singular  number  ("  I") — it  would 
«rb»°°aent^  seem "^ that   Colmesnil,  if  a  partner  at   all,  was  not 
acJon^upon    then  known  to  have  been  such.     In  such  a  case,  (of 
it  in  its  irue     dormant  partnership)  when  the  contract  seemed  on 
character  ©f    jjg  f^^  to  he  sole,  and  in  that  character  had.  been 
Tract?*  ^^^'     P»*osewUed  to  judgment  against  the  only  apparent 
obligor,  a  subsequent  suit  upon  it  in  its  true  charac- 
ter as  a  joint  contract  would  not  be  barred  by  the 
prior  judgment  upon  a  contract  considered,  describ- 
ed and  appearing  as  essentially  distinct  and  different. 
And  in  this  view  we  are  sustained  by  the  direct  and 
positive  decision  of  the  supreme  court  in  the  ca^e  of 
of  Sheeley  vs.  Mandeville. 
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the  leffal  effect  of  the  jinlgmpnt  cannot  be  more  exten  Scott  & 
aive  tliaii  the  contract  as  declared  on,  and  as  it  was  be-  ^^^^^^^^^ 
lieved  to  be.     If  the  latter  be  described,  and  be  un-  CoMWEsMr. 


derstood  to  be  sole,  tl;e  former  cannot  be  joint.  The 
sole  contract,  as  described  and  as  considered,  was 
inerfired  ;  but  a  joint  contract  not  exhibited — not  ad- 
judicated on — not  known  to  exist — was  not  embrac- 
ed or  affected,  by  such  a  judgment. 

*^  Even  those  acts  done  by  a  creditor,  su^h  as  se- 
lecting one  partner,  accepting  new  bills  &c.  which 
are  usually  held  to  operate  the  discharge  of  the  oth- 
er partners,  will  not  liberate  arf  unknown  dormant 
partner,  if  they  were  done  by  the  creditor  during 
the  time  of  his  concealment."     Gow,  194. 

We  need  not  decide  whether  an  action  on  a  con-  Q„'erp— whr- 
^ractN,  known  by  the  creditor  to  be  joint  when  he  ob-  thcrjudgmmt 
tained  a  judgment  on  it  as  a  sole  contract,  would  be  <5"  ^  contract 
barred  as  to  all  or  any  of  the  obligors  by  judgment  b^bTllJle,^'^ 
on  a  declaration  describing  the  obligation  as  sole,  t^henitwas 
For  in  this  case  it  does  not  appear  that  the  plaintiffs,  known  to 
when  they  obtained  their  judgment  against  Lee,  ]o"ot!would'' 
knew  that  the  defendant  was  liable  on  the  note  ;  and  bar  fufnro  ac 
it  even  yet  remains  to  be  decided  whether  or  not  he  *««>«  atrainst 
sliall  be  deemed  a  party  to  it.  hMof'''^^^ 

Wkcrefore,  we  conclude  that  the  4th  plea  was  in* 
sufficient. 

We  will  now,  therefore,  proceed  to  consider  the 
grounds  for  a  new  trial. 

We  have  not  been  able  to  perceive  any  relevancy  Error  to  ad- 
in  the  liill  of  exchange  and  bill  of  sale,  which  the  niiteTidftnce 
circuit  court,  notwithstanding  the  objection  of  the  J^p^l^Jin ^ on"or 
plaintiffs,  {permitted  the  defendant  to  read  to  the  TolJvnncy  tn^ 
jury.     They  could  have  had  no  possible  applica-  the  matter  in 
tion,  unless,*in  some  degree,  they  tended  to  impeach  ^«>"*^^sf. 
the  credibility  of  ChurchhilK  who  had  been  examin- 
ed as  a  witness  for  the  plaintiffs. 

Churchhill,  after  stating  that  the  defendant  virtu- 
tually  admitted,  in  a  conversation  with  him  some 
years  after  the  date  of  the  note  sued  on^  that  he  was 
a  partner  with  Lee  in  the  purchase  of  the  hogs  foi; 
which  the  note  was  given,  swore  that  the  defendant 
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also  told  hiin  that  he  had,  by  a  timely  sale  of  bU 
interest  to  Lee,  extricateil  hiiuseH  i'rom  a  perilous 
8|'ecijiution — that  he  made  about  ^00  by  his  sale  to 
Lee,  but  that,  having  sued  him  ai  Mew  Orleans  for 
the  $600,  he  (Lee)  gave  him  a  bill  of  sale  for  two 
slaves,  whic'ii,as  was  afterwaids  ascertained,  did  not 
belong  to  him. 

The  bill  of  exchange  was  for  $2050^  drawn  in 
favor  of  *"Himore  ami  Co/»i«^i/,'\March  the  18th, 
18(9.  -The  bill  of  s^ale  was  for  two  slaves  trans- 
ferred to  "/.  •A  HoHort  and  Colmesnil^''  May  the 
21st,  1819,  for  $14U0.  The  bill  of  exchange  had 
been  protested  on  the  20th  of  May,  1819,  for  non- 
payment. The  purpose  for  which  these  documents 
were  used  as  evidence  was,  we  presume,  to  show 
that  Churchhill  was  mistaken  when  he  swore  that 
Colmesnil  had  told  him  that  he  had  sued  Lee  for 
about  $600,  and  had  obtained  a  bill  of  sale  for  two 
slaves  therefor,  and,  by  thus  discrediting  his  memo- 
ry, impair  the  force  of  his  testimony,  as  to  the  con- 
versation concerning  the  partnership. 

But  how  such  documents  could,  in  any  degree, 
tend  legitimately  to  authorize  such  a  deduction,  we 
are  at  a  loss  to  xmderstand.  There  is  nothing  to 
identify  or  connect  the  transaction  alluded  to  by 
Churchhill  with  the  bill  of  exchange,  or  with  the 
bill  of  sale;  and  even  if  any  connection  could  be 
reasonably  inferred,  (which  is  not  admitted,)  the 
bill  of  sale  is  no  prool  against  the  plaintiffs,  (who 
were  strangers  to  it,)  that  the  true  consideration  was 
$1400,  or  ihat  the  $600  formed  no  part  of  it.  But 
could  they  have  all  the  effect  claimed  for  them  in 
these  particulars  by  the  defendant,  surely  they  could 
not  be  admitted  as  legal  or  pertinent  evidence  to 
prove  that  tlie  defendant  did  noi  UU  Ckurchhill  wfiat 
he  sioore  t/iat  he  }iad  said  to  him^  or  that  Colmesnil  had 
not  sued  Lee  lor  about  $600. 

We  are,  therefore,  of  opinion  that  the  circuit 
court  erred  in  admitting  the  documents. 

Whether  the  facts,  as  presented  to  the  jury,  would 
be  sufficient  to  sustain  the  verdict,  would,  if  it  were 
proper  now  to  res])ond  to  it,  be  a  more  important 
question. 
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If,  at  the  date  of  the  note,  the  defendant  was  a  Scott  Si 
dormant   partner,   the  note  may  be   obligatory  on  rHArciiER 
him.     One  partner  may  bind  his  co-partner  by  con-  roiMtsMi. 
tract  without  a  seal,  even  though  the  written  evi- 


dence of  the  contract  be  entitled,  in  consequence  ^f  |^|nd"ai' other 
the  statute  of  this  state  of  1812,  to  the  ejffect  of  a^^y  .,ote°no7 
sealed  instrument.  under  seal, 

If,  when  the  hogs  were  bought  and  the  note  was  jn^  the  act  of 
given,  the  defendant  was,  by  contract  with  Lee,  to  1S>2. 
be  a  participant  in  the  profits  of  the  purchase,  he 
should,  inter  alios,  be  deemed  a  partner.  ^nrticivtLtei 

If  he  had  been  a  dormant  partner  when  the  hogs  the  profits  o 

were  bought,  aad  had  ceased  to  be  a  partner  prior  ''^rtner^'  * 

to  the  date  pf  the  note,  he  would  4)e  liable  only  on  ^ 

the  original  assumpsit,  and  would  not  be  suable  on/oormant 

the  note,  for  a  secret  partner  (not  Being  trusted)  isV'"*"©"'  »ot 

not  bound  to  give  notice  of  disa^olution;  and  an  au-  ^^"^^  o^5,>* 

thority  already  quoted  shows  that  the  note  could  not  solution.}  If 

(were  he  an  unknown  partner)  extinguish  his  pre*  dissolution 

existing  parol  liability.  PJ*^'  f °  <1«** 

o  i  ^  of  note  cvi- 

But  if  the  defendant  was  not  only  a  partner,  but  dencing  debt 
was  an  ostensible  one,  and  known  as  such  by  the  ®^.  partner- 
plaintiffs,  the  note  should,  prima  facie^  be  deemed  boilud  by  the 
the  individual  obligation  of  Lee,  given  in  saUsfaction  original  as- 
of  the  partnership  debt,  unless  there  had  been  pos-  '"oipsit.    If 
sitive  proof  that  the  conventional  or  practical  style  Iib)e"unle88*^"' 
of  the  firm  was  "W.  P.  Lee.''  note  gi?en  in 

But  no  such  deduction  would  be  allowable  unless  the  firm  tob« 
the  defendant  was,  at  the  date  of  the  note,  known  considered 
to  be  a  partner.  the  indiiridual 

■  note  of  bim 

The  foregoing  are  the  principal  criteria  for  test-  y^^^  execute 
ing  the  plea  of  non  estfactum*  But  as  the  judgment ' ' 
must  be  reversed  for  error  in  admitting  impertinent 
testimony,  and  there  may  be  a  new  trial  on  the 
merits,  we  would  deem  it  premature  and  extra-judi- 
cial, to  intimate  now  how  far  the  facts  before  the 
jury  did  or  did  not  authorize  the  verdict  and  judg- 
-nient  according  to  the  principles  herein  suggested. 

These  principles  have  been  laid  down  to  aid  the 
circuit  court  and  the  parties  io  making  such  a  dis* 
position  of  this  controversy  as  may  be  just,  satisfac- 
tory, and  final. 
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Welsh  Jiulgmcnt   reversed,  and  cause  remanded  for  a 

▼•.  new  trial. 

_llLr_-      RMardson  nriA  Hoggin,  for  plaintiffs;  Dewiy  and 
Duncan  J  for  defendant. 
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f^LANDEE.  Welsh  vs.  Eakle. 

Case  138,  Err«rto  the  Cumbfrtand  ^'in  u  • ;  Monroe  .^uclgCi 

Words.     Slander.     Constrriction.     Jury. 

October  6.        Chief  Justice  Rosbrtsoiv  delivered  the  Opinion  of  the  Court. 

The  plaintiff  sued  the  defendant  for 
When  wordf  inlander — and  set  forth  the  words  pnhlished  in  the 
apokenare      following  manner:      '^You  (noeaningr  plaint iffi  stole 

8u«centibl©  of  .         ^.         i   r      i      .\  *     r^i      li   ii  / 

two  raoRn-  ^^y  (ineannig  defendant)  corn  out  of  the  field  (meam 
insr«i  the  one  ingoul  of  the  defendant's  field,  where  he  had  a  pile 
slanderous       ^f  ^om  ffaihered.") 

the  other  not,  ^  ^       ' 

the  jury  todc-      Upon  the  trial   of  the   ffenoral    issue,   after   the 

**^hn't8^  "^       plaintiff  had   proved  the  puhtication  of  the  words 

^sw?.*^"^*^       as  charged,  and  also  proved  that  the  <lefendant  had, 

at  the  time  of  uttering  the  words,  and  prior  thereto, 

k'^sII  ^^^^  h'^^^  I"  A  pile  in  his  field,  the  rourt  instructed 

the  jury  to  find,  as  in  case  of  a  nonsuit;  and  verdict 

and  judgment  were  rendered  accordingly  against  the 

plaintiff,  of  which  he  now  complains. 

As  the  words  were  susceptible  of  a  two-fold  mean- 
ing, one  imputing  a  felony^  and  the  other  amount- 
ing to  a  trespass  only,  it  was  the  province  of  the 
jury  to  determine,  from  the  circumstances,  in  what 
sense  they  were  uttered  and  understood.  This  is 
tlie  rational  and  legal  rule  as  now  well  established  by 
authority.  See  Starkie  on  Slander,  44  to  55,  and  the 
authorities  there  cited. 

Wherefore,  the  instruction  was  improper;  and  for 
that  cause  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Walker,  for  defendant. 
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French  vs.  Frazier's  Administrator,    amumpsit. 

Error  to  (he  Shelby  (  ircuit;  Todd,  Judj^e-  Gate  130. 

Pkading.  Pleas.    Scire  facias.    JldminiMraUfr.    Prac-    — '-—  , 
tice.     Emdence.  iw"^nb 

Judge  U^DEAWooD  'plivprd  the  o  inion  of  the  Court.  October  9, 

*  Frazier,  in  hfstife  time,  instituted 

an  action  of  assumpsit  again«t  French  for  money  had 
and  received.  Subsequently,  the  declaration  w»8 
amended  by  filing  two  special  connts.  The  first  al- 
leges, in  substance,  that  French  promised  in  consid- 
eration that  Pratier  would  plate  in  his  bands  divers 
notes  and  accounts^  which  he  held  on  various  per- 
sot\9t  payable  in  notes  on  the  B^irk  of  the  Common- 
wealtfi,  that  he,  French,  would  collect  the  same  and 
pay  over  the  amount  wlien  collected*  The  count 
then  avers,  that  the  plaintiff  did  place  his  notes  and 
accounts  in  thed^fendant's  hands,  and  that  the  de- 
fendant oolleeted  $300,  in  notes  on  the  Bank  of  the 
Commonwealth,  worth  $300  in  spec-ie;  yet  the  de- 
ant  had  foiled  to  <pay  over  either  the  Common- 
wealth's Bank  notes,-whe»  collected,  or  their  value. 
The  second  spiecial  count,  in  substance,  avers  that 
the  defiendani  agreed  with  the  plaintiff  that  if  he 
would  place  in  defendant's  hands  divers  notes  and 
accounts  due  by  divers  individuids,  and  payable  to 
plaintiff  in  notes  of  tlie  Bank  of  the  Commonwealth, 
that  he,  the  defendant,  wotdd  collect  them>  and  after 
paying  hiinself  the  ai^ount  of  $  ,  which  the  defeui- 
ant  had  paid,  or  was  bound  to  pay,  as  the  surety  of 
the  plaintiff^  that  he,  the  defendant,  would  then  pay 
over  to.thc  plaintiff  whatever  amount  should  remain 
^ti  hi«  hands  after  paying  the  suretvship  a^  aforesaid. 
The  count  conciutles  by  avering  that,  in  considera- 
tion of  the  defendant's  said  undertaking,  the  plain- 
tiff placed  in  the  defendant's  hand^  for  collection,  as 
aforesaid,  divers  notes  and  accounts,  on  divers  indi- 
viduals, amounting  to  $  ,  which  notes  and  ac- 
coimts,  or  some  of  them,  were  by  said  individuals 
paid  over  to  the  defendant  in  notes  on  the  Bank  of 
the  Commonwealth,  and  received  by  said  defendant 
to  a  large  amount,  viz :  $  ;  and  the  plaintiff 
avers  that  said  $  ,  in  notes,  were  wortn  $ 
in  specie,  and  the  plaintiff  further  avers,  that  the 
Vol.  Vd.  54 
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AENCH         jg|j^  f^^  vfhich  the  defrndant  was  hoiirui,  as  suretyi 

FRAziEa'a       as  aforesaid,  was  hy  the  plaintiff  paid  off  and   dia- 

^p*"^-  charged  on  the  day  of        ,  without  the  appropria- 

"  tion  of  said  notes  and  acconnts  so  coHected  by  the 

defendant  ;  vet  the  defendant  hath  not  paid  to  the 

jplaintiff  said  bank  notes  or  their  value  &c.. 

At  the  June  ternti,  1829,  the  defendant  filed  the 

plea  of  non  asfdimji^it ,  and  the  plaintiff  his  rejoinder ; 

xand  it  was  as^reed  on  the  recordi  that  any  thing  mi^rht 

be  (^iven  in  evidence  upon  tlie  iriat  of  this  issue  that 

f  would  be  admissible  under  any  legal  plea. 

At  the  February  term,  1830,  the  death  of  the 
plaint  iff' was  suggested,  and  an  order  made  reviv- 
ing the  ^uit  in  the  name  of  George  Bayne,  senior,  as 
the  administrator. 

At  the  June  term,  18S0,  t*ie  record  ^atesthat  *  the 
parties  rame  &c.  and,  on  motion  of  George  Bayne, 
udministrntor  &c.'  a  scire  facias  is  awarded  him  to 
renew  this  suit  In  Ms  name,  Bs  tidministrator  &c." 
A  scire  faeias  isffrted^  bearing  drftetheSOth  Aug.  1830, 
returnable  to  tlie  next  "September  term,  and  was  ex- 
ecuted on  the  i^8tb  of  August,  1830. 

At  the  Scptem^>er  term,  it  seems  that  the  cause 
was  continired.     At  the  Match  term,  1831 ,  the  delen- 
dant  mt>vefl  to  quash  the  scire  jucias.     The  court 
overruled  the  motion.     Thereupon,  the  defendant 
^  offered  to  file  three  pleas,  which,  tieing  objected  to 

by  the  plaintiff,  the  court  rejected  the  first  and  sec- 
~ond  pleas  find  would  not  suffer  them  to  be  filed  ; 
but  permitted  the  third  plea  to  be  filed.     The  first 
plea  was,   In   substance,    that  Bayne  was  not   the 
Administrator  ot  Frazier.     The  second  plea  was,  in 
substance,  that  Pra^ier  had  not   de|)artcd  this  life- 
The  third  plea  was  nul  tiel  record.   There  is  a  fourth 
plea  spoken  of  as  having  been  filed  at  the  March 
term,  1831,  but  no  such  plea  is  copied  in  the  record 
.  before  us,  and  we  know  not  its  contents. 
^    A  trial  took  place,  which  resulted  in  a  verdict  and 
judgment   for   $70  in   favor  of  Bayne  ;  to  reverse 
which,  the  writ  of  error  is  prosecuted.     Seventeen 
errors  are  assignetU  and  the  record  contains  ten  bills 
of  exception.     We  deem  it  unnecessary  to  enter  into  « 
a  minute  investigation  of  each  assignment  of  error, 
or  to  notice  every  thing  which  look  place  in  the  cir- 
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cQit  roort  which  cannot  be  sustained.     We  shall  Fft«xci> 
briefly  point  out  some  errors  for  which  the  judg-  pR^jrucR'a 
ment  must  he  reversed,  and  lay  down  the  principles  Adm'r. 
which,  on  another  triaU  will  probably  dispose  of     '  ■■  ■ 

the  cause  without  difl5ci>!ty;  * 

We  tlunk  the  scire  facias  sujflicient,  and  that  tli£ 
court  did  not  err  in  refusing  to  qiiash  it.  VVe  are 
aUo  of  opinion,  that  the  jndgment  of  the  court  upon 
the  pleu  of  miZ  tUl  record  was  correct. 

The  court  erred  in  rejecting  the  [Jeas  Nos.  1  and  Plen  to  teirf 
2  oifered  by  the  defendant.     He  was  required  by  the  Joeia$  to  rc- 
scirefacidM  to  ap|)ear  to  shew  cause,  if  ai»y  could  be  nlu^e'ofplnm- 
shewn,  wky  Bayne,  as  adioiiustrator,  shoukl  not  sus-  fiir,  im  adm'r, 
tain  the  action  against  biio.     If  Bayne  was  not  ad*  that  ho  w«b 
ministrator,  as  alleged  in  plea  No.  I,. that  was  a  com*  ^^^^^r^* 
plete  bar  to  his  prosecuting  a  suit  in  hi^naine  whick^pen,  tosame, 
had  bee;i  instituted  by  Frazier.     If  Frazier  was  still  thatormnfil 
alive,  as  averred  in  plea  No    2;  he  could  have  no  ^^^,'5^^^^^ 
administrator,  and  a  grant  of  letters  of  administra-  j^o  .d.*^  Op- 
tion would,  in  Uiat  event,  be  void;     Nor  would  fendant  not 
French  be  estopped;  by  the  record  of  the  county  estopped  by 
eonrt  granting  the  letters  of  administratron,.to  deny  tio"'rranted 
the  death  of  Frazier.     As  we  perceive  no  objection  bj  county 
to  the  form  of  these  pleas,  ancl  as  they  constituted,  o'»tjrt,  nor  by 
if  true,  legal  causes  why  Boyne,  as  administpalor,  ^or^jndrcult 
shoutd  not  proceed  with  the  suit  instituted  by  Fra-  court.  Jud-. 
tier,  they  ought  not  to  have  been  rejfeclcd.     They  ^^^}  ^^  ^cire 
were  not  pleas  in  abatement  ;  hence  there  was  no  •f'^o^/a^a^ngt 
reason  for  reiecting  them  because  they  were  not  ve-  ^[roinisira-  ' 
rified  by  oath.  tor. 

The  court  may  have  acted  upon  the  opinion,  Uiat 
the  order  of  February,  1830,  reviving  the  suit  in 
the  name  of  Bayne,  as  administrator,  was  copclusivis 
upon  French,  and  that  he  could  not  deny  Bayne's 
character,  as  administrator,  in  pleading  to  tlie  sctV« 
facias.  Such  a  view  of  the  case  cannot  be  sustained, 
because,  for  any  thing  appearing  to  the  contrary,  the 
order  of  February,  1830,  was  ex  parte.  It  does  not 
appear  that  French  assented  to  it.  If  it  was  obliga- 
tory,  there  was  no  necessity  for  a  scire  facias  to  rcr 
vive. 

Frazier  having  died  bcfoi:e  interlocutory  or  final 
J  udgment,  according  to  the  suggestion  made  on  reg- 
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ord,  his  administrator  was  entiiled  to  a  tcirefaciaa 
against  th|s  defendant  in  tlio  action,  as  provideil  for 
in  the  5th  section  of  an  act  pasted  in  180t.  See  II 
-  Litt.  Laws>  441.  The  object  of  the  twe  facias^  as 
the  section  shew^,  is  to  suaunon  the  defendant  to 
shew  cause  why  the  action  should  not  he  sustained 
itrthe  name  of  the  administrator.  The  rules  and 
regulations  governing  such  a  scire  facias  are  the  same 
as  those  applicable  to  the  cnse  of  a  scire  facixis  after 
an  interlocutory  judgmervt.  The  rules  and  regula- 
tions thus  referred  to  and  adopted,  may  be  seen  in 
'J  idd's  Practiie,  I16S,  S9and  70,  from  which  it  will 
apfiear  that  the  ju<lgment  ultimately  to  be  rendered, 
nius«t  he  for  or  against  the  administrator,  and  hence 
ivi^Htever  will  shew  that  there  i^  no  administrator, 
or  that  he  ought  not  to  recover,  is  a  good  defence  to 
the  Bcirt  facias. 

Upon  the  calling  of  the  cause  for  trial,  the  plaintiff 
below,  now  defendant  in  error,  tnoved  the  court  to 
have  the  jury  sworn  to  try  the  issue  f jrmed  upon 
the  i)]ea  of  non  assumpsit,  filed  bv  French  in  June, 
1829,  when  it  may  be  presumed  l^razier  was  living. 
To  this  French  objected,  but  the  court  overruled 
his  objections,  and  the  jury  were  acconfinsly  sworn 
to  try  that  issue.  If  the  plea  of  twn  assumpsii  could  . 
be  considered  as  properly  remaining  in  the  cause  af- 
ter the  death  of  Frazier,  we  think  the  court  acted 
Correctly  in  not  sulferinga  trial  upon  the  scire  faciaSy 
and  then  another  upon  the  original  pleadings.  The 
object  of  the  scire  facias  is  to  substitute  a  new  plain- 
titl'in  the  place  of  him  who  has  died.  It  projierly 
opens  the  door  to  let  in  any  now  defence  which  the 
defendant  can  assert  against  the  new  plaintiff,'  but 
we  see  no  reason  why  it  should  deprive  the  defend*^ 
ant  of  the  defence  originally  relied  on  against  the 
action,  or  why  it  should  become  necessary  to  have 
two  trials  instead  of  one. 

Under  the  statute  of  1801 ,  although  a  new  parly  is 
introduced,  it  is  but  one  suit,  and  there  should  be 
but  one  trial.  As^  therefore,  the  defendant,  now 
plaintiff  in  error,  did  nor  ask  leave  to  withdraw  his 
plea  of  non  assumpsit^  \\c  regard  it  as  properly  in  the 
CHUiie,  and  think  the  court  acted  correctly  in  havifig 
the  jury  sworn  to  try  all  the  issues  at  once. 
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Th«  evidence  of  Henry  Radford,  proving  that  he  Tren'  h 
\vti9  in  the  habit  of  colle<:ting  money  upon  cou)nli^•  pR^-j^j^igt 
si  on,  and  that  he  was  in  the  lutbit  of  charging  from  \vm'r 

6  to  10  per.  cent  on  the  amount  collected,  ought  to — — 

have  been  excluded  from  the  jury.     If  the  question  ^-^"J^^/J*!' 
was  how  much  French  ought. to  have  been  allowed  c  s,o\iderico 
by  way  of  compcn»ition  for  collecting  the  notes  and  •  r  what  A 
accounts  put  into  his  hands  by  Frazier,  the  inquiry  ^^J*'^^^***""^ 
should  have  been  directed  to  the  value  of  the  servi-  ?or"wbrit"qiKi- 
ces  rendered  by  him.     V\  e  cannot  perceive  any  cri-  )ifie*i  i.ers  ns 
terionto  reach  that  value  growing  out  of  Radford^s  c«"*^<^  pro- 
habits,     lie  may  be  in  the  habit  of  charging  too  much  form  th^n?  ^" 
or  too  little.     The  question  in  such  cases  must  be  the  inquiry. 
decided  by  inqoiring  at  what  prices  or  comuussions 
can  compelent  collectors  be  procured,  and   not  the 
particular  practices  o^  any  individual. 

We  think  the  court  correctly  refused  to  instruct  j„rj  sworn  to 
the  jury  to  disregard  the  two  special  counts  of  the  trv  nn  issue 
declaration.     Alter  a  jury  is  sworn  to  try  an  issue  or  ?'^  '*?"***  °"!' 
issues  which  embrace  all  the  counts  of  a  declaration,  aec?arut?on"* 
if  a  verdict  being  found  upon   any  count  supposed  not  crroncutf- 
to  be  faulty,  and  a  judgment  thereon  would  be  pre-  ^  rcurtio 
served  under  the  o|>eration  of  our  statutes  of  jeo-  J^rUct  the  ju,* 
fails,  we  think  the  jury  should  not  be  instructed  to  rj  iodi«rc-  ' 
disregard  such  count;  because  if  they  were  to.  act  ^nrd  counts 
upon  it  and  decide  in  the  plainlifPs  favour,  such  de-  JauU^Yherc 
cision  would  be  sustained  by  law      Whenever  the  bein$r  such 
foundation  is  laid  upon  which  an  available  verdict  h?i*c8laiil  n« 
and  judgment  cafi  rest,  it  ought  not  to  be  disturbed,  ^**^  »»8tain 
when,  by  doing  so,  unnecessary  costs  and  trouble^  if  Hictamfjudg- 
not  injustice,  beyond  remedy,  mi^jht  be  the  conse-  mont. 
quence. 

The  special  counts  objected  to,  do  not  describe 
the  notes  and  accounts  placed  in  the  hands  of  French 
with  precision.  They  are  spoken  of  in  general 
terms.  It  was  not  essential  to  be  more  jiarticular, 
because  it  is  the  Bank  notes  collected  upon  them 
with  which  the  defendant  is  charged,  and  for  which 
he  is  held  responsible.  The  failure  to  iill  up  the 
blanks  in  the  second  special  count  is  not  a  suiScient 
reason  why  that  count  should  have  been  disregard- 
ed on  motion.  The  finding  of  the  jury  would  have 
rendered  the  amount  certain. 
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In  Uic  progress  of  the  trial,  tiie  defendant  Fi-ench 
gare  in  evidence  the  record  of  an  action  instituted 
by  him  against  Frazier,  and  a  schedule  given  by 
'  Frazier  in  April,  182^,  be  having  then  taken  the 
oath  of  an  insolvent,  and  surrendered  said  schedule 
in  order  to  obtain  a  discharge  from  custody.  It 
seems  that  this  schedule  was  subsequent  to  the  deliv- 
ery of  the  notes  and  accounts  hy  Frasier  to  French, 
the  money  collected  on  which  constitutes  the  sub- 
ject of  the  present  controversy.  In  the  schedule  no 
mention  t»  made  of  the  notes  and  accounts  delivered 
to  French,  or  of  any  claim  against  French  for  the 
money  collected,  or  to  be  collected  upon  them. 
The  plaintiff  in  the  circuit  court,  moved  to  exclude 
all  this  evidence  from  the  jury.  The  court  over- 
ruled the  motion,  but  instructed  the  jury  that  the 
evidence  thus  given  could  not,  in  any  way,  lessen 
the  damages,  or  show  that  the  plaintiff  had  no  right 
to  luamtatn  his  action.  To  the  instruction  so  given, 
French  excepted.  If  the  evidence  could  neither 
lessen  the  damages,  nor  tend  to  de/eat  the  action,  it 
was  irrelevant  and  ought  to  have  been  excluded. 
But  we  think  it  was  relevant,  and  that  the  court  er- 
red in  its  instructions.  The  omission  to  mention 
tlie  claim  or  demand  asserted  in  this  suit  in  tlie  sche- 
dule, which  seems  to  have  set  out  Frazicr^s  choses  in 
action  with  much  particularity,  is  H  circumstance 
from  which  the  jury  might  have  inferred  that  tlie 
claim  or  demand  now  set  up^  had  been  settled.  It 
is  not  conclusive,  we  admit,  but  then  the  jury  were 
the  proper  judges  of  its  weight,  under  all  the  evi- 
dence and  circumstances  connected  with  the  cause. 

In  the  progress  of  the  trial,  the  defendant  below 
gave  evi<lence,  as  the  record  states,  conducing  to 
show  thai  the  money  which  he  had  collected  upon 
the  notes  and  accounts  put  into  his  hands,  had  been 
received  by  him  more  than  five  years  before  the  in- 
stitution of  this  suit.  The  plaintiff  below  proved 
by  two  witnesses,  that  French  acknowledged  before 
arbitrators,  the  collection  of  a  large  portion  of  the 
notes  and  accounts  placed  in  his  hands  by  Frazier, 
and  produced  an  account  by  way  of  set-off,  which 
was  rejected  by  the  arbitrators.  Upon  this  state  of 
the  proof,  French  moved  the  court  to  instruct  tho 
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jiirv  ^Mhat  the  plaintiff  id  harred  by  the  statute  of  ^^a^KCH 
liintfation<t,  unless  he  has  proved  a  eaiise  of  action  Fa^zu^'g 
arisinff  within  five  ve.irs  before  the  commencement  adm^b. 

of  thi«  Miit,  or  has  proved  an  exprem  promise  to  pay ^^-=^ 

the  plaintiff  his  Haim,  or  some  part  thereof,  within 
five  vearg  before  the  commencement  of  the  action, 
and  that  the  testimonv  of  Woolfolk  and  Carpenter, 
(the  two  witne95:es  alluded  to)  does  not  take  the 
cause  ont  of  the  stat»ite  c/f  limitations."  We  think 
thi« instruction  snbstantiallv  correct,  and  ought  to 
have  been  cu'en.  It  is  supported  bv  the  rases  of 
B*»n  vs.  Rowland^s  administrators,  Hardin  301,  and 
Harrison  vs.  Han*l!ev,  I  Bibb,  444,  and  a  train  of 
sobfiequent  adjudications.  No  witness  proves  an 
express  promi.se  to  pav,  or  an  express  acknowledge- 
ment of  a  siibsi^tinsr  de!)t  as  a  debt  theii  due,  within 
five  vears  next  before  the  institution  of  the  suit. 
Woolfolk  savs  that  French  denied  that  he  was  in- 
debted, and  Carpenter  does  not  recollect  any  admis- ' 
eion  of  indebtedness. 

There  are  various  qnestions  made  relative  to  the  Toeateapetho 
admissibility  of  testimony  relating  to  records  or  to  */^i"^^on8 
facts  growing  out  of  records,   when  the  records  tbere^mutt'bo 
themselves  were  not  produced.     We  shall  not  notice  proof  of  a 
these  matters  further  than  to  say,  that  we  regard  the  P»'o"»»»«  to 
correct  rule  to  be  this:  Witne»»es  cannot  speak  of  ^*J,!*' °^"° 

■  ^  IS  •  ■  •■      express  nc- 

-the  contents  of  a  reoord«  because  these  are  best  de-  kiiowledjce- 
iDonstrated   by  the  exhibition  of  the  record  itself;  |?^"<  of  a  va.* 
but  witnesses  may  8|>eak  of  a  fact  connected  with  d\Vt"with?n*^ 
the  record,  and  which  exists  as  a  consequence  of  the  five  jeare. 
record  without  producing  it.     To  illustrate  by  ex-  j 

ample,  if  A  pays  B  $100,  it  may  be  paid  in  discharge  ^^if  ^^J*»-      \ 
of  a  judgment,  or  it  may  be  paid  for  the  purchase  of  ^^petent  ta 
pro|ierty.     If  the  first,  then  the  payment  is  a  conse^  prove  the 
qiience  growing  ont  of  the  existence  of  the  judg-  ^g^^*^^  °^  * 
ment  and  is  connected  with  it;  if  the  latter  then  the  may'^p',ove 
payment  is  wholly  unconnected  with  any  record,  facta  connects 
Now,  if  it  becomes  important  to  enquire  why  the  ®<^  ''>I*»  a"<^ 
money  was  paid,  and  on  what  account,  it  would  be  ^7nci"|nUo 
competent  to  prove  by  a  witness  that  it  was  paid  in  a  record. 
discharge  of  a  judgment  without  producing  it,  and 
thus  far  the  witness  might  speak  of  the  record.     It 
was  not   proper  that  the  witness,  Wright,  should 
prove  hovr  an  execution  was  endorsed:^  fecausfi  tha^ 
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could  have  been  proven  with  al)solute  certainty  hy 
Taipf  ETT  tjie  production  of  llie  record,  the  better  evidenire; 
"^^^  vs,  ^"^  ^'^  ^^  "^  reason  why  he  should  have  been  pre- 

Gii.i.  FT  Ar.  vented  from  proviuff  that  notes  on  the  Bank  of  the 

^'  Comniouweahh  had   been  received  in  dischars^e  of 

an   execution    agHinst    Brown^   and   paid    over   lo 
FreiK  h.     These  were  fads  growinsr  out  of  the  re- 
cord, but  not  necessarily   to  be  verified  by  it;  for  if 
tlieexeoution  had  not  been  endorsed^  that  Bank  notes 
might  be  received  in  dischar^ie  of  it,  still  the  oflSLi-er 
may  have  hiken  them  in  satisfaction,  ami  the  execu- 
tion  plaintiff  may  thereafter  have  accepted  them 
from  the  officer.     VVe   think   it   would    have  been 
comi>etent  to  show  these  facts  by  a   witness,  if  the 
record  had  been  produced,  and  there  had  been  no 
endorsemeiH  on  the  execution,  and  hence  the  facts 
can  ))e  pro  veil   without  the  rec^rtl.     Attention  to 
the  rule  prescribed  will  enable  the  court,  on  another 
trial,  to  settle  all  the  points  under  this  head,  with- 
out difficulty. 
AclmimHra-        We  reganl.  the  grant  of  letters  of  ail  ministration 
pHnmfaHe    ^^  ^'*®  county  court,  as  prima  /a<}ie  evidence  of  the 
evifitncp  o(    death  of  (he  |>arty,  and  that  an  administrator  has 
i  .tosfate'8       [jeen  legally  appointed.     If  the  act  of  the  county 
deuiii;i  (Hiffl-      jp^  is  imi>eaohed,  the- burden  of  proof  lies  on  the 
upon  a8saij7  assadaot  to  show  Its  mvalidity. 
^^'  The  judgment  of  the  circuit  coort  is  reversed  ami 

set  aside,  and  the  caose  remanded  for  a  hew  trial. 

The  plaintiff  in  error  mtist  recover  his  costs. 
Mmroe,  for  plaintiff;  Ridiardson,  fur  defendant. 


Ohancert. 
Case  140. 


October  S, 


Triplett  et  al.  vs.  Gill  et  al 

Kr' or  to  the  MuLtg6m»ry  Circuit;  Robbiips  Ju(fi*e. 
Bond  conditioned  to  convey  land  by  deed  ttUh  general 
icarranty.      Covenant  in  deed  that  grantor  has  title . 
MisLake,     Onus  probandu 
Chief  Justice  R-  brrtson  delivrrcH  the  opinion  of  th<*  Court. 

In  1823,  Frederick  VV.  S.  Grayson 
had  a  suit  in  chancerv  pending  in  the  Bath  circuit 
court,  in  his  own  name  as  complainant  against  the 
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unknown  heirs  of  Andrew  Hare  deceased,  for  a  de-  Tai^wrr 
crec  for  a  conveyance  of  a  tract  of  land  in  said  conn-  "  ^\^ 
ty,  which  had  heen  granted  to  the  said  Hare,  and  to  Qu.h  xrAt. 
which  Grayson  claimed  the  equitable  right.    Whilst   '  ■  »^ 

the  suit  was  pending,  towit:  on  the  18th  of  August, 
1823,  Thomas  Triplett,  who  seems  to  have  been  a9^ 
sociated  in  some  way,  with  Grayson  in  interest>)  sold 
the  land  to  Samitel  C.  Gill  and  John  Picklehimer, 
who  were  then  living  on  it,  and  claiming  KT^r  a 
portion  of  it,  under  an  adversary  title.  Triplett 
covenanted  to  convey  the  legal  title  to  his  vendees 
by  deed  of  general  warranty,  within  a  year  from 
the  date  of  the  contract,  and  as  soon  as  a  title  should 
be  vested  in  Grayson,  by  a  decree  to  be  rendered  in 
the  aforesaid  suit  in  chancery. 

Afterwards,  towit:  in  May  1824,  (a  decree  havirtg 
in  the  mean  time  been  obtained  by  Grayson,  and  a 
deed  conformably  thereto,  having  been  made  to  him 
for  the  said  latid  by  a  commissioner)  a  conveyance 
was  executed  and  delivered  to  Gill  and  Picklehim* 
er,  by  Grayson,  with  a  joint  and  several  covenant  by 
said  Triplett)  as  well  as  himself,  in  the  following 
words,  ^Hhat  tite  saii  Orayson  has  good  right  aad  Um* 
ful  auihorihf^  to  mil  and  cowoty  the  premtse*  hertim  sped- 
fied^  and  tlie  tUk  to  the  same^  thty  do  herebu  forever  ufor" 
rant  and  defend  againtt  the  eUnm  of  all  and  every  person^ 
or  person*  tohtUsoeoer.^*  And  thereupon,  (jlill  and 
Picklehimer  made  an  endorsement  on  Triplett'a 
bond  for  a  title,  in  which  they  acknowledged  the 
receipt  of  a  conveyance,,  according  to  the  tenor  of  the 
bond.  . 

In  1829,  during  the  pendency  of  a  suit  at  law,  in- 
stituted by  Gill  and  Picklehimer  against  Triplett  for 
damliges,  for  a  breach  of  so  much  of  the  joint  and 
several  covenant  in  the  deed  as  stipulated,  that 
Grayson  had  good  right  and  antliority  to  sell  and 
cbnvey,  Triplett  and  Grayson's  administrator  filed 
^  their  hill  in  chancery  against  Gill  and  Picklehimer, 
and  against  certain  persons  as  the  heiri?  of  John  Hare 
and  others,  as  his  unknown  heirs.  They  alleged  in 
the  bill,  that  the  covenant  as  to  the  authority  to  sell 
and  convey,  was  inserted  in  the  deed  through  mis- 
take, that  the  deed  was  intended  and  understood  by 
all  parties,  to  be  a  deed  of  general  warranty  of  title 
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only,  and  that,  if  it  operated  more  extensively,  it 
ivas  without  consideration,  that  Gill  and  PickleUi- 
mer  insisted  thatQrayBon  had  no  title  at  the  date  of 
'  the  deed,  because,  as  ihey  alleged  Andrew  Hare,  had 
devised  the  land  in  the  year  1800,  to  Jo^n  Hare,  and 
that  therefore  the  decree  against  the  unknown  heirs 
of  Andrew  Uare  passed  no  right. 

The  complainants  therefore  '^rirayed  for  a  decree 
coinp^Uing  the  heirs  of  John  Hare,  to  convey  to 
Gill  and  Ficklehimer,  and  comiielling  the  latter  to 
accept  such  a  conveyance,  or  for  a  decree  for  surren- 
der of  the  possession,  for  rents  and  profits,  and,  for 
waste  alleged  to  have  been  committed. 

Gill  and  Ptcklehimer,  in  their  answer,  denied 
that  there  was  any  mistake  in  the  deed,  insisted  that 
the  bill  contained  no  sufficient  grounds  for  delaying 
or  obstructing  their  legal  rights,  and  denied  that 
they  held  or  had  used  any  other  land,  since  the  con- 
trict  with  Triplett,  than  what  they  had  in  posses- 
sion prior  to,  and  at  the  date  of  that  contract. 

In  an  amended  bill  it  was  alleged  that,  since  the 
filing  of  the  original.  Gill  and  Picklehimer  had  ob- 
taiued  a  judgment  against  Triplett,  for  j^lO  U,  19 
the  action  01  co  venant. 

On  the  final  hearinff,  the  circuit  court  dismissed 
the  bill  as  to  Gill  and  Picklehimer.  And  to  reverse 
that  decree  this  writ  of  error  is  prosecuted. 

The  record  contains  nothing  that  would  author- 
ize a  reversal  of  the  decree. 

The  alleged  mistake  has  not  been  established. 
The  denial  in  the  answer  was  not  as  direct  and  spe- 
cific as  would  have  been  perfectly  satisfactory ;  but 
altogether,  it  was,  in  our  opinion,  sufficient  to  throw 
the  onus  on  the  plaintifis  in  error.  They  offered 
no  proof  whatever,  unless  the  deed,  the  bond,  and 
Che  endorsement  thereon,  furnish  intrinsic  evi- 
dence of  the  allej^ed  mistake.  Triplett  covenanted 
to  make  a  general  warranty  deed  simply.  But  the 
conveyance  was  made,  not  by  him.  but  by  Grayson; 
and  therefore  nothing  in  Triplett's  bond  can  lead, 
per  se,  to  the  inference  that  there  was  a  mistake  in 
the  covenants  in  the  deed.    Nor  would  anvsuch  de- 
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duction  be  necemary^  or  even  re«son&l>le,  had  Gray-  Tripwtt 
ton,  instead  of  Triplett,  sold  the  land  and  covenan-  *'  ^''^ 
ted  to  convey  the  title  by  deed  of  general  warranty.  Outlet al. 

The  documents  of  title  may  not  have  been  exhib*  f or,  that  deod 
ited,  and  if  they  had  been,  nevertheless,  the  defend-  c^V^r^aoI 
ants  in  error  may  not  have  been  competent  judges  oordiagjtotb« 
i;>f  their  character  and  effect;  and  therefore,  as  ist«aTorth« 
quite  usiuil  and  often   proper,  as  a  pi'ecautionary  |'^^^'^-^'.^''*^- 
weasure  q(  perfect  security,  they  might,  and  per'' ,.|.J|  to  bivJ 
haps  ought  to,  have  required  suck  a  stipulauon  iii  oo  title  n  >r 
the  deed,  as  that  we  are  now  considering;,  for  Uien,^  H^th  irit>  to 
if  the  title  were  not  complete,  they  would  not  have  ""' ^^i^'^j^o^ 
been  bound  to  wait  until  actual  eviction,  as  tliey  raii<^ve  obiu 
would  have  had  to-do  under  a  simple  covenant  ofg«jriti  bond, 
warranty.     Tlie  endorsement  on  Trip|ett*s  bond  i^ll^^n^^^eoT-^ 
not  inconsistent  with  the  covenant  as  to  the  author!'- eoHDt,  th«t  '^ 
ty  of  Grayson  to  convey.     It  only  imports  tliat  a^ffrantor  bid 
conveyance  had  been  accepted  in  discharge  of  Trip-  i\'^j^,|^„t*ioyi 
lett'»  covenant.     But  it  docs  not  f rors  that  Triplettit^io  telj  a?id 
had  made  that  conveyance  in  his  own  name,  nor  convejf*' apoa 
that  the  deed  which  l»ad  been  accepted,  conUinetl  ^'|j«**^®n»o^ 
nothing  not  necessarily  required  by  the  bond.  Such^,™|J|,r'^|jr^^',„cli 
a  deed  as  that  made  in  this  case,  cannot  be  lAus  con-  coienaDt,aiid 
trolled  or  qualified.  thatitwa. 

*  without  coa? 

A  chancellor  would  not  therefore,  be  justified  in  •ideratioo. 
4ecreeing  relief  on  the  ground  of  mistake.     Such  ^^'^^I  "P?^ 
a  mistake,  in  such  a  case,  should  be  established  clear-  thebon^t«nr 
ly  and  satbfactorily.  doraemeot 

Nor  does  the  alleged  want  of  consideration,  ftir-  gr  n7t  cJlSl 
nish  any  gronnd  for  relief,  because,  as  already  sug-  polled  to  re^ 
gefrted,  the  defendants  were  not  bound  to  accept  a  «e.>ve  a  deed 
deed,  without  a  covenant,  as  to  the  right  to  convey.  ^^Ji^nJnt."*^*' 

But  the  plaintifls  insist  that,  as  a  part  of  the  land  Covenaatthat 
was,  at  the  date  of  the  conveyance,  in  the  adverse  f/?'^?'^^* 
actual  possession  of  the  defendants,  and  the  residue  \^(^\  aotho* 
was  then  in  the  adverse  ]>ossession  of  a  stranger,  ritj  to  tell  aad 
and  known  to  be  so  by  the  defendants,  the  presump-  ooovej,»  u 
tion  is  strong,  that  the  parties  did  not  contemplate  "?*  ^ab^fi"^ 
•uch  an  absurdity  as  a  covenant  of  mzin,  in  the  face  norwatitpri- 
of  the  known  and  contradictory  fact.     We  need  not  or  to  iulj, 
say  what  effect  this  circumstance  might,  of  itself  and  p^^ie''^^' 
alone,  be  entitled  to  have  if  the  covenant  in  the  deed  advenarjpoa- 
had  been  a  coVenaut  of  mziuy  because  we  are  clear-  ■aniooyitoolf 
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Taivl^tt  ly  of  opinion  tbat,  it  cannot  be  conitrooUi  and  wai^ 
*'^  ^^^^  '  not  intended  to  be  eucb  a  covenant. 
GfLf^eTAL.  Oraysoni  without  being  leized  in  fact,  or  in  law, 
imporuvetti-  "••y*  according  to  the  law  in  force  at  the  date  of 
tareorie^al  the  deed,  have  had  lawful  right  and  authority  to 
title ani  ri^ht convey  a  legal  title.  The  champerty  act  of  1824, 
te coBirttx  lu  ^j  not  take  effect  until  July  of  tWt  year. 

The  covenant  in  the  deed  imported  onljr,  that 
Grayson  had  a  legal  title  which  he  had  a  right  to 
convey ;  and  did  not  imply  that  he  had  pocsession. 
Such  a  covenant  was  not  broken  by  an  adversary 
pofisession  merelv,  hut  wa»  broken  only  by  a  want 
of  legal  title  in  Grayson,  snch  as  he  had  a  ri|ht  to 
sell  and  convey.  And  this  obvious  interpretation  of 
the  language  of  the  covenant  is  fortified,  instead  of 
being  weakened,  by  th^  fact,  well  known  to  all  the 
parties,  that  Grayson  was  not,  in  fact  seised.  It 
would  be  unreasonable  to  suppose  that  the  parties, 
knowing  and  admitting  that  Grayson,  was  not  tedh- 
nically  nized,  intended  such  an  absurd  and  incongru* 
ous  covenant  as  that  of  seizin.  Such  an  interpreta* 
tion  would  be  suicidal. 

Wherefore,  whatever  the  parties  may  in  fact  have 
S^'itt^ThHt*  *"^«"^^>  ^^  however  they  may  in  fiict  liave  under- 
piirrtM (lid oot  stood  the  conveyance,  this  court  cannot  jiidicialJy 
underitan<i      presume  that  they  did  not  understand  the  covenants 
nantt*^ac**  I-  ^^  ^^  deed,  according  to  their  plain  and  inevitable 
ing  to  the^*^  *  Krainmatical   and  legal  import,  or  that  they  conid 
plain  import,  have  understood  the  covenant  (as  to  the  authority  to 
sell)  as  meaning  nothing,  or  as  amounting  only  to  a 
general  warranty  of  title,  e8|iecially  as  such  a  warraor 
ty  immediately  succeeded  in  another  and  distinct  sen- 
tence. 

As  the  question  of  title  at  the  date  of  tlie  convey- 
QaMiion tried  ance  was  fully  tried  in  the  suit  at  law,  and  it  was 
Mt  bTrTilt.  ^'^^rein  decided  that  Grayson  had  not  then  a  legal 
amined  in  "  title,  we  will  not,  &I  thU  COM,  reverse  that  decision, 
eqaitj  QQlen  but  inust,  fTo  hoc  vice.  Consider  that  matter  as  res  ad^ 
t^nffrh^  jt«ficate  not  to  be  revised  in  a  chancery  suit,  without 
btaintnc    aU^g«^tion  of  fraud  in  obtaining  the  judgment  for 


in  < 


iadgoieat  at    damages.     Bui,  were  we  permitted  to  reexamine  the 
Hw.  question  of  title  (upon  the  writ  of  error,)  we  should 

aecide,  (sts  will  appear  in  the  opinion  succeeding 
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thi^,  in  the  commoD  law  suit  directly  presenting  thoTRiPLKTr 
point)  that  Qrayton  had  not  the  legal  title  at  the' date  '^  ^^^^ 
of  his  deed  to  the  defendants.  G11.X.  st  aj.. 

We  will  not  say  what  effect  on  the  equitable  rights  pHrty  who 
of  the  parties,  an  ability  to  make  a  good  legal  title,  duci  not  she^ 
and  an  offer  to  do  so,  even  on  the  hearing  of  this  «it'o  to  land 
cause  in  the  court  below,  might  have  lieen  entitled  ^^''ssUm^^^^^^ 
to  have,  if  such  ability  and  such  tender  had  appear*  rents  or  dam- 
ed.     Perhaps  such  a  state  of  case  might,  under  allag^'forxTastc. 
the  circttihstances,  according  to  the  case  of  Cotton 
vs.  Ward  (III  Mon.)  have  ejititled  the  plaintiffs  to 
some  relief. 

But  no  other  conveyance   was   offered,  and  the  Defore  fiil« 
plaintiffs  were  not,  on  the  hearing,  in  a  condition  to  ^^^  ^  ^^"^ 
make  one  which  would  have  passed  the  legal  right  aUeged  rqui* 
once  held  by  the  grantee,  A.  Hare;  nor  is  there  any  ty  or f^rantor 
thing  in  this  record,  shewing,  or  even  tending  to  *""  hcir»  indii. 
shew,  that  they  would  ever  be  able  to  make  such  a  P*"'"***®  P«^- 
title  as  the  defendant^  have  a  right  to  demand.     Be- 
fore a  title  could  lie  decreed  upon  Grayson^s  alleged 
equity,   his   heirs  would  be  mdispensable  parties. 
They  were  not  parties  to  this  suit;  and  therefore, 
had  there  been  no  other  obstacles  to  a  decree,  tran^ 
fering  the  title  from  John  Harems  heirs  to  the  defen- 
dants, or  to  Tripiett,  or  to  Grayson's  hairs,  the  fact 
that  the  latter  are  strangers  to  this  suit,  would  be  In- 
superable. 

As  to  the  prayer  for  restitution,  for  rents,  and  for 
waste,  it  is  necessary  only  to  suggest  that,  as  there  is 
no  proof  that  the  tiefendants  hold  or  have  used  any 
Other  land  since  the  contract  with  Tripiett,  than  they 
held  under  an  adversary  claim,  prior  to  that  time, 
and  as  the  plaintiffs  have  failed  to  shew  any  title  in 
themselves,  or  in  Grayson,  they  were  not  entitled 
to  a  decree  for  waste,  or  for  rents,  and  cannot  claim  ^ 
restitution  of  a  possession  which  they  do  not  appear 
ever  to  have  had. 

Wherefore,  upon  the  whole  record,  as  it  is  present- 
ed to  this  court,  tlie  decree  of  the  circuit  court  must 
be  affirmed. 

TripkUj  for  plaintiffs;  Magging  for  defendant. 
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TruxiiiT  cc  ^  rs.  Gift  et  al, 

^-Tig   a.   Jim  ^rfii^ji,  *tt^  t-rrraMl;  AloBBijri  JoJgC.  " 

*^  mw/TMsas      Vr^'^-'urt      DnmgtM, 

1     .-rnra  i^iaKx^ac*   .«.x«--*t  t±«  O^uuoa  of  Ibe  Court. 

iia»  w-x  «i  cTTcr  m  broaght4o  re- 
-«  lie  _ut(:rn«:=tf>  i»^  ^i^a.^^  aiiuded  to  iu  the 

k^:er  «;i:^  iir:^.  mfr  tW  coTciont,  as  lo  th« 
.;.  ji  t:zi-v>^iu  LJie  tfevfcaimiion  averred,  as  a 
tu.  J.  u-x  icr  a^Ki  iioc  a£  u^  tiaie  of  the  convey* 
s.  '*.r;«iu  ::^aL  oer  lawtui  autburit}'  to  bell  the 

\  ^utuiMjTtsr  \Q  iiic  det.iaratioo  having  been  over- 
-j,  T.:|j«€ii  luetl  thrvc  plea^:  1»|,  that  Gra\6oa 
I  ^ova  t  i^iit  and  lawtul  anlhonty  to  sell  and  con- 

ide  laiiu;  ^id.  thai  Gravsoi^  by  a  decree  of  the 
ia  circuit  courts   had  obtained  ai:on\eyance  of 

le^ii  uiie  II  om  Andrew  Uare^s  onkuovin  heirs, 
Du^a  a  ctimmi^aoer  appoiiited  bv  said  decree^ 
!t^^^:Il|J  to  :ii«  aetree  aaU  the  record  of  the  suit 
whiLii  It  was  reaaered.)  and  concluding  that 
^TUure  Giay^^Q  aadasccd  rifht  and  lawful  au- 
t:i\  m  uuuv^y.  ana  avcrriac  thai  tbe  plaintiffs  in 

^uuu  uaa  ue^nfT  been  erictedi  5rd.  substaiilial- 
ne  ^e^aunu.  ci^rpt  Jie  pcucxf  averment  of  title, 
reuiur*^^  wer«  <usaininl  to  the  Kcond  and  third 
tfev  jiiu  uier^JUiiii  ^^  ceoit,  lo  whom  the  law 
iiu  iii.t&  wer«  rdkned,  ^ve  judgment  for 
u  I    ji  .xittfui^!«S).  aiter  iivemding  a  motion  for  a 

lit  jj^-iTimwc  t*e  enen  complains  of  the  judg* 
t:>  im  ^  ^lAtti^nerss  aftd  U  the  refusal  to  grant 

Tttt  «<ifvutfncwtt  w^  pkas  >o.  i  and  3  will  first 

i«  «a(vuiin£,%Mi  IS  »Vtatially  goo^  the  cove« 
«  ^^r^c.^  ue»c«i«f\},  aDd  Uw  breach  is  suflS- 
^  %vai^cY^Mra>ne  a»d  Sfiecific  to  show  a  good 
rVi  ^w.w«:  :«  II.  SsMOcrsoa  Pleading  181-6- 
ipf  j«vw^  ii«  ooe*  not  coDtain  fccts  sufficient 
^w :«  %ir»}><«  IunI  a  legal  utle.    The  record 
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to  which  it  refers,  and  on  which  it  relies  for  proof  Teipi.ett 
of  fsnch  title,  does  not  show  that  the  heirs  of  Hare  '^'^  '^''• 
were  before  the  court  l>y  voluntary  appearance,  or  Gm,  eV  al. 

hy  any  service  of  process  actual  or  constructive.     It 

shows  only  that  an  order  of  publication  was  made  ^'^•^  "^^h'^id*" 
ni^ainst  them  as  unknown  heirs,  but  it  does  not  con-  [t^apm>nHfi 
4ain  any   certificate  or  other  proof  of  publication.  thA  rrcoH, 
The  recital  in  the  decree  is  insufficient.     The  evi-  recital  in  the 
dence  of  the  fact  itself  should  apjicar  in  the  record.  ciTnT*?ei.i' 
A  decree  cannot  be  sustained  nidess  the  facU  necessa-  ficatc'ot  pub. 
rv  to  uphold  it,  appear  in  the  record.     According  to  fi  ntion  must 
the  well  settled  doctrine  of  this  court,  the  decree  ^^i^J «I?L'!7«* 
referred  to  m  the  plea,  must  be  deemed  ex  parte  and-ciepf.ed  ex- 
void.  See  Peers  vs  Carter's  heirs,  IV.  Littell,  270;  parte  and 
Delano  vs.  Joptin^,  I   lb.  417;  and  Greenes  heirs  vs.  ^^^^ 
Breckenridge's  heirs,  IV   Mon.  545. 

The  averment  that  the  defendants  had  never  been  Plaintiff ne- 
evicted,  was  immaterial.     An  actual  eviction  is  ne- ^**'' ***''***'» 
cessary  to  the  maintainance  of  a  suit  for  a  breach  of  JIjJj?"']J^f/^  '^ 
general  warranty  of  title;  but  a  covenant  of  seizin^  (iamageiupoa 
Or  a  covenant  that  the  vendor  has  lawful  right  and  J^r^ach  of  co- 
authority  to  convey,  is  broken  the  instant  it  is  made,  Jef^ollV^** 
unless,  at  that  time,  the  vendor  was  seized  or  had  had«*right 
lawful  right  and  authority  to  convey;  and,  there-  «"^  lawful 

fore,  in  these  latter  cases,  an  eviction  is  not  material  f^il^L^Ij^i? 
-      t  m        .  n^m      .  .     .  /*      1         I  *cll  ft'^Q  con*- 

to  the  cause  of  action.     1  he  breach  is  as  fatal  and  vej.»> 

the  cause  of  action  therefor  is  as  complete  without 

eviction  as  with  it. 

Wherefore,  the  third  plea  l>eing  no  better  than  the 
second,  the  demurrers  to  both  were  properly  sus* 
tained. 

Three  grounds  were  relied  on  for  anew  trial:  1st, 
That  the  circuit  court  erred  in  ])ermitting  a  copy  of 
A.  Hare's  will  to  be  read  as  evidence  on  tlte  trial. 
26y  That  the  proof  did  not  authorise  any  verdict 
against  the  plaintiff  in  error^  and,  3d,  That  the  ver- 
dict was  cx^ssive. 

A.  Hare  died  in  the  year  1800.     The  copy  of  his  Cop/  of  will 
will  which  was  read  on  the  trial,  had  been  made  out  gj|™i"^^  ^r 
and  certified  by  Levi  Todd,  (the  clerk  of  the  coun-  iJ^^  t?e^bett^' 
ty  court  of  Fayette)  in  1801 ,  and  filed  as  n  true  copy  that  under 
in  a  suit  then  pending  between  t))e  personal  repre-  {^ijg|j[^*^ 
'SBntatives  of  the  testator  and  thei  trustees  of  h»oouldbehad 
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Taipf  BT*      widow.     The  copy  is  in  the  hand  writing  of  one  of 

"^  ^l\  the  clerk's  sons,  and  the  words,  ^^«d  copy  iesl^  Ltvi 

Girx  KTAt.    Todd^  c.  c.  c.  /.  €."  were  in  the   hand  writing  of  a 

jr- —  qunlified  and  acting  deputy  ol  the  said  clerk.     The 

hrTs'^a  right  to  deputy  was,  at  the  time  of  the  trial,  and  had  been 
bubscriiio  th«  ever  since  1617,  living:  in  Missouri,  and  the  clerk 
naiDcor  hit    himself  died  in  1807.     The  clerk's  office  had  been 
l»n»cipdJ.        consumed  by  fire  in  February,  1803,  and  the  books 
ill  which  wills  had  been  recorded,  and  th6  county 
court  books  containing  entries  of  probate,  and  near- 
ly all  the  original  wills  on  file  in  the  ofllce,  had  been 
totally  destroyed  in  the  conflagration.     Hare's  exe- 
cutor died  in  182G. 

By  an  endorsement  made  on  the  copy  at  the  time 
it  was  certified,  it  appeared  that  tlie  original  had 
been  proved  by  two  witnesses,  and  ordered  to  bo 
recordeil  in  the  year  1800. 

Upon  these  facts,  which  were  all  clearly  proved, 
the  copy  was  admitted  as  legitimate  evidencCi  andi 
we  think,  pro|>erly  admitted. 

Under  all  the  circumstances,  a  higher  grade  of 
proof  should  not  be  ex{)ected  or  required. 

We  cannot  presume  that  the  county  court  of  Fav-' 
ette  had  no  jurisdiction,  nor  that  the  original  will 
was  not  duly  proved  and  admitted  to  record  in  that 
court.  The  copy  is  as  well  authenticated  as  it  could 
be.  The  deputy  had  a  right  to  subscribe  the  prin- 
cipal clerk's  name. 

By  the  will,  the  land  now  (he  subject  of  contest, 
was  devised  to  John  Hare;  and  therefore,  if  the  de- 
cree in  favor  of  Grayson  against  the  unknown  heirs 
of  Andrew  Hnre,  had  been  valid,  it  could  not  have 
vested  the  legal  title  to  the  land  in  Grayson,  or  di« 
vested  the  heirs  of  the  devisee  (John  Hare)  of  their 
exclusive  legal  right  thereto;  consequently,  there 
being  no  other  proof  of  title  in  Grayson,  tfie  issue 
was  rightly  found  for  the  defendants  in  error. 

But  the  verdic  t  was  exorbitant.  The  considera^ 
tion,  with  legal  interest  thereon,  furnished  the  max* 
on:iiii  Ol  wiic,  iinum  of  the  plahntiff's  lial»ility :  See  Staats  vs.  The 
thpcoDsidera  executors  of  Ten- Ej'ch,  III.  Caine's  Rcpojts,  III; 
^'^'i'd  and*"-  and  Pitcher  vt.  livlng^toiK  IV  Johnson's  Report^ 
^xe%^^    ^^'^  1;  itnd  \km  authorities  therein  cited. 


ib-itdrion  of 
daiQajj^cs  for 
broach  of  rox" 
onant  of  title. 


Digitized  by 


Google 


OCTOBER,  1832.  441 

The  deed  made  by  Grayson  acknowledged  the  re-  ^-^^ 
oeipt  of  the  consideration;  and  the  court  gavejiidg-  McKiNKEy 

ment   for  the  consideration  so  acknowledged,  to- ■ 

gether  with  legal  interest  thereon  from  the  date  of 
the  deed. 

Bnt  Triplett's  original  covenant  sliows  that  the  Acknowl 
consideration  was  payable  in  two  equal  annual  in-  5ce(i™f"con!I 
stalments,  neither  of  which  had  become  due  at  the  ti.ieration 
date  of  the  deed.     It  is  evident,  therefore,  that  the  paid,  doe*  not 
verdict  and  judgment  exceed  the  legal  criterion,  un-  JyVro'J^show^ 
less  the  acknowledgement  in  the  deed  is  conclusive  in^^that  it  has 
proof  that  the  whole  consideration  has  been  paid,  not 'men  acir 
or  was  due  at  the  date  of  the  deed.     It  has  been  *»"''J^  P*'^» 
jiitherto  decided  by  this  court,    that   such  an   ac- 
knowledgement is  not  conclusive:  and  in  this  case, 
we  are  of  opinion  that  the  original  contract  is  the 
better  evidence;  because  it  is  of  equal  dignity  with 
the  d^ed,  and  has  never  been  cancelled  or  surrender- 
eti;  because  it  is  not  necessarily  inconsistent  with 
the  acknowledgement  in  the  deed,  and  because  it  is 
intrinsically  improbable  that  the  consideration  Was 
actually  paid  so  long  before  it  was  due;  moreover, 
it  is  manifest  from  the  record  of  the  chancery  suit, 
read  as  evidence  in  this  case,  that  the  whole  consid- 
eration had  not  been  paid,  and  was  not  due  at  the 
date  of  the  deed. 

Interest  should  be  calculated  from  the  time  the 
principal  was  paid,  or  was  passable.  This  is  the  ut- 
most of  the  maximum  right  of  the  defendants  in 
error  in  this  ca$e. 

Judgment  reversed,  and  cause  remanded  for  a  new 
IriaL 

TripkU^  for  plaintiff;  Haggin,  for  clefendant. 


Chakceet. 

Hay  vs.  -McKinney.  '  ^*^^  '^2- 

«,  ,  .  .  ,  October  8. 

luc  decree  is  erroneous,  in  several 

l^ticolars :  •  .Decree  revcr ; 

Isl.  Mrs.  Williams  wUs  not  before  the  court  by ^^^  [""Jerc^T- 
legal  service.     There  is  no  proof  that  the  publica-  tificn"?  of^^ 
tion  against  her  was  made  according  to  Uw,  the  cer-  pobiication. 

Vol.  VII.  .58 
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Smith  tificale  not  baTing  been  made  by  "  the  prinier  in 
Morrow.  whose  paptr^^  ihe  publication  purpofu  to  bave  been 
!-*•  made,  but  by  the  editor  only. 

apecie  lor  a-  ^"d.  4f  any  decree  against  Hay  had  been  proper, 
aount  daein  it  should  not  have  been  for  $172  iu  specie,  as  there 
Co  nUt  h*t  ^ag  jjq  proof  that  he  owed  >lrs.  Vi  illiains  that  mucii, 
neoiji.'"  ^^^^'  ^^  more  than  that  sum  in  Commonwealth's  pajier. 

Srd.  No  security  was  required  of  (he  complain- 
in.l.  •t^ctioD  ^„t^  according  to  the  second  section  of  an  act  of 
iT^elJa!      1796, 1  Dig.  59. 

jeic,  59 .  Wherefore,  without  deciding  whether  the  bill  and 

exhibits  present  any  equitable  ground  for  relief  for 
the  surphis  land,  the  decree  is  erroneous. 

Decree  reversed ,  and  the  cause  remanded  for  fuj- 
iher  proceedings* 


E«cT«KT.  gjjj.j,j  ^^  Morrow. 

Gate  143*  Appeal  froin  ibe  Fleming  Circuit;  Ropsr,  Jadge. 

PatenUe.     interference.    Possession.     lAmiiaiion,  stahUr 
of.    Granlor  compdent  witness. 

October  9.        Judjje  Ukdxrwood  deliTcred  the  opittioii  of  the  court- 

MoRROW,  claiming  under  a  junior  pa- 
tent, instituted  an  action  of  ejectment  and  recovered, 
tils  right  depends  upon  the  fact,  whether  he  had  20 
years  continxied  «dveise  possession,  under  the  junior 
grant,  within  the  interference  prior  to  the  entry  of 
Morrow.  This  question  is  made  upon  the  evidence 
in  a  motion  for  a  new  trial,  which  the  circuit  court 
overruled,  and  is  the  first  which  we  sliall  dispose  of. 

Morrow  claims  under  Trimble,  the  junior  paten- 
tee. The  suit  was  commenced  in  1820.  Accord- 
ing to  the  evidence.  Morrow  settled  on  the  tract  of 
Trimble,  who  was  his  father-in-law,  on  the  outside 
o{  the  lines  of  the  elder  patents,  in  the  year  1797, 
and  in  the  year  1798,  extended  his  enclosure  within 
the  boundary  of  the  elder  grants.  It  does  not  ap- 
pear  how  far  Morrow  was  authorized  to  take  pos- 
session by  his  father-in-law.  I'he  nature  a(|d  extent 
of  the  contract  between  them,  is  not  shewn.  Trim- 
ble^ conveyed  to  Morrow,  in  1802.     Prior  to  that 
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time,  Morrow  held  as  Trimble's  tenaiU,  and  having  ^mitb 
entered  within  the  lap  in  119&,  by  actually  enclosing  ivtoaa^. 
part  thereof,  it  may  be  inferred,  that  Trimble,  the  ' 

patentee^  was  in  actual  possession  of  his  entire  tract, 
before  he  conveyed  part  thereof,  in  180;^,  to  Mor* 
row,,  and  thus  connecting  the  possession  of  Trimble, 
acquired  by  the  entry  of  his  tenant,  Morrow,  with, 
the  possession  of  the  latter,  under  his.deed,  and  more 
than  20  years  continued  adverse  possession,  will  be 
established,  prior  to  the  institution  of  the  action. 

It  is  contended,  however,  that  the  following  facts  ^',**9^|J^*®^ 
shew,  that  Morrow  surrendered  all  pretensions  to  an  ejeo(iii«or 
adverse  possession  of  the  land,  in  contest,  as  fiir  back  may  operate 
as  1808.     In  that  year,  Morrow  went  to  leather*  ^"nt*'*"*^,*!"" 
Smith,   who  claimed  the  land  under  the  elder  pa-  |!ir»8t88i.;n'of 
tents,  and  contracted  with. him  for  59  acres,  includ-  an  interfer- 
ing all  the  enclosures  made  by.   Iwm.     Morrow  as  a  ®'*®*- 
siirveyor,  laid  olF  the  59  acres,  and  the  sons  of  W. 
Smith  carried   the   chain*.    Vlt.    S>nith  executed  a 
bond  to  Morrow  for  the  conveyance  of  the  title. 
After  this  was  done.  Morrow,  on  several   occasions^ 
to. different  persons,  acknowledged  that  the  land  on 
the  out  side  of  the  59  acres,  and  within  the  inter- 
ference, was  Smith's,  and  that  he  had  no  right  to 
take  timber   from  it,  and  assigned  that  as  a  reason 
why  he  was  hauling  timber  from  places  more  remote 
to  make  improvements. 

Weathers  Smith  executed  a  deed  to  the  appellant, 
ill  Decemlier,  1813,  piu'|)orting  to  convey  to  him 
the  land  in  controversy,  and  much  more.  The  ap« 
|)ellant  settled  on  the  out  side  of  the  interference, 
but  in  (815,  extended  his  fence,  at  one  place,  a  small 
distance  across  Trimble's  patent  line,  withinihe  lap, 
and  in  1817,  at  the  latest,  he  enclosed  a  spring  wit  h- 
ifi  the  interference,  claiming  the  land  according  to- 

,his  deed,  which  binds  on  the  59  acres  which  VY. 
Smith  had  contracted  to-  Morrow  as«  aforesaid.     It 

•  moreover  appears  that  Morrow,  as  the  surveyor, 
laid  off  the  land  to  enable  IV.  Smith  to  convey  it  to 
his  son,  the  apiiellant,  and  that  he  set  up  no  claim 
to  it  at  that  time.  It  also  appears  in  proof,  that  he 
wished  to  exchange  other  lands  with  the  ap(>ellant 
for  those  in  contest. 
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SacfTH  The  foregoing  facts,  all  of  which  seem  to  be  tin* 

M  J*'  opposed  by  any  contradictory  evidence,  do,  in  our 
^,,  ^  V  opinion,  show  conclusively,  that  Morrow  volunta- 
rily restricted  his  possession  within  the  interferenie 
to  the  59  acres  contracted  for  with  W«  Smith  in 
1808,  and  that  his  conduct  from  that  {leriod  until 
the  institution  of  this  suit,  clearly  manifested  an 
abandonment  of  the  possession  to  the  residue  of  the. 
interference,  in  favor  of  the  elder  grants.  Under 
these  circumstances,  the  extension  of  the  fence 
across  the  line  of  Trimble's  patent  in  1815,  and  the 
enclosure  of  the  spring  in  1817,  were  such  acts  of 
entry  on  the  part  of  the  appellant,  as  gave  him  the 
possession  in  fact,  of  the  land  described  in  his  deed 
of  1813.  It  follows  that  the  plaintiff  had  no  right 
to  recover  upon  his  possession  against  the  elder  pa- 
tents, and  that  the  court  should  have  granted  a  new 
trial,  the  verdict  being  contrary  to  law  and  evidence. 

An  u«lvrr»©  The  case  of  Mill's  heirs  and  Dale  vs.  Bodley,  IV- 
ponotion  Mon.  248,  shows  that  an  adverse  possession  may  be 
STatieed  by  changed  by  the  agreement  of  the  parties,  into  a 
the  agreement  friendly  One,  and  the  operation  of  the  statute  of 
orthepnrtie*,  Hmitations  thereby  defeated.  It  would  hardly  be 
ly^onc^lnlf"  contended  that  Morrow,  after  contracting  with  W. 
the^  operation  Smith  for  the  59  acres,  and  accepting  his  bond  for  a 
of  the  statute  title,  could  insist  upon  an  adverse  possession  to  that 
^h  ^'"?*'*|*"""  parcel.  We  see  just  as  little  reason,  under  all  the 
fcatmi.^  ^'  ^^^^^  proven,  to  tolerate  an  adverse  possession  to  the 
residue  of  the  interference,  which  he  did  not  bar* 
gain  for,  and  on  which  he  had  no  improvement. 

There  are  some  other  questions  presented  ^which 
we  shall  notice,  as  the  cause  must  be  remanded  fop 
a  new  trial. 

Grantor  in  a  In  the  progress  of  the  trial  in  the  circuit  court, 
dee<l  it  com-  (he  grantor  in  a  deed  to  which  there  was  a  subscrib- 
prove^itt'exe  *"?  witness,  was  not  permitted  to  prov^  the  execu- 
cution,  so  far  tion  of  the  deed  because  the  subscribing  witness  was 
as  his  title  not  called,  and  his  absence  not  accounted  for.  The 
h^a  DHMed  by  g®"®""**  ■'"•^  **»  ^*»»*^  whenever  the  execution  of  an 
it,  or  ill  other  iiistrument  is  chlled  in  quesiion,  the  subscribing  wit- 
word-,  8o  far  ness  must  be  produced.  But  notwithstanding  this 
ashe  wasoon-  ^.^i^  ^g  ^^^  ^f  opinion,  that  the  grantor  in  this  case 
ocrofd  in  its  '  .      ,      '^  '  . .  *  ,     •   i . 

execution       was  competent  to  prove  the  execution  and  delivery 
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of  the  deed,  which  the  court  rejected,  so  far  as  his  s^mitii 
title  and  interest  had  parsed;  or  in  other  words,  so  y^^  ' 
far  as  he  was  concerned.     But  in  re$i>ect  to  his  co- 


ROW. 


grantors,  he  was  not  a  competent  witness,  for  they  B  it  one  grar.- 
inight  have  executed  the  deed  when  he  was  not  pre-  ^.^^J*  "g^t  ^^ 
sent,  and  as  to  their  execution  of  it,  he  is  not  ncces-  pr^vo  il»c  ex- 
sarily  presumed  to  have  any  knowledge.     The  pro- ecusion  of  a 
duction  of  the  subscrihing  witness  is  indispensible,  j!,*;®^',^^!^^" 
if  within  the  power  of  the  court,  when  the  deed  is  whcngrftmor 
<Ienied  by  the  party  executing  it.     That  was  the  iicknowUdge? 
case  in  MciMurtry  and  Peebles  vs.  Frank,  IV.  iMon-  the  txccution 
roe,  40.     But  where  the  grantor  or  obligor  instead  ^.ren^yltr 
of  denying,  affirms  the  deed  whicii   divests  him  of  willing  to  be  . 
ancstfite  or  right,  we  can  |>erceive  no  possible  rca-  »i  witness  to 
son  why  lie  should  not  be  iHJrmitted  to  prove,   that  ^I"?/^  *!j* 
he  had  executed  the  instrument  parting  with  his  es-  to  prove  iu 
tate  or   right.     The  very  reason  why  a  witness  is  execution  by 
necessary  in  any  case,    results  from  the  possibility  f'**^  ^'.'!^^"!^^  "^ 
that  the  grantor  or  obligor  may  deny  the  deed.     It  *"^  ^^  "'^ 
is  to  fortify  the  grantee  and  to  enable  him  to  couiir 
teract  the  effects  of  such  a  denial,  that  a  witness  is 
called  to  subscribe  the  deed.     Were   it  always  cer- 
tain that  grantors   would,  when   necessary,  go  for- 
ward and  acknowledge  and  prove  the  execution  of 
deeds  a  subscribing   witness  would  be  altogether 
useless. 

We  shall  notice  but  one  point  more.  In  the  agree- 
ment before  the  jury,  the  attorneys  made  a  question 
as  to  the  time  when  Morrow's  ad\*crse  possession 
commenced.  Smithes  council  appealed  to  the  court 
to  instruct  the  jury,  that  cutting  of  house  lo^  or 
other  timber  within  the  interference,  was  not  such 
possession  as,  to  justify  the  jury  in  fixing  the  time 
when  the  limitation  began  to  run  at  the  date  of  cut- 
ting timber;  and  moreover,  that  to  constitute  an  ad- 
verse possession,  there  must  be  an  actual  enchsia^  or 
residence  within  the  interference.  The  court  refus- 
ed to  give  the  instructions  asked  for,  but  told  the 
jury  that  '*an  actual  enclosure  or  residence  upon  the  - 
land,  to  take  possession,  was  not  required  l)y  law; 
and  that  the  jury  had  a  right  to  date  Morrow's  pos- 
session from  the'time  he  manifested  an  intention  to 
dear  and  use  the  land  as  his  own  land." 
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Smith  Before  the  right  of  the  elder  patentee  to  enter 

.,      ^''         upon  the  land  is  tolled,  there  must  be  twenty  years 

adverse  possession  m  tact.     XNow,   an  entry  upon 

Before  the  land  and  cutting  timber,  may  be  altogether  tortious, 
ri^rht  of  the  ^  j,,,^  j^  jg  gjill  g^^jji  ^n  ^^  of  j^nd  as  the  real  owner 

to  enter^  uj>wi  *«  acciistomett  to  make  of  it,  and  therefore  such  an 
<hc  Und  19  act  may,  in  the  general,  be  regarded  as  manifesting 
tolled,  there  ^^  intention  to  use  the  land  as  the  trespasser's  own. 
^-"J'r.^'nrf^lr.n  If  such  Bcts  of  owncTshlp  were  continued  occasion- 
po^sewion  in  ally,  at  short  intervals,  for  twenty  years,  they  would 
fact.  not  confer  such  an  adverse  possession  upon  the  tres- 

passer, as  would  enable  him  to  rely  on  the  statute  of 
limitations* 

statute  of  Neither  can  the  statute  of  limitations,  with  pro- 

hiuititions      priety,  be  said  to  commence  running  from  the  time 
nicn'ce  nml™   ^*"  individual  manifests  an  intention  to  clear  and  use 
ning  from        land  as  his  own.     There  are  variotis  modes  of  man- 
tiineanindi-   jfesling  an   intention  to  do  a  thing.     Words  alone 
f.*8ts'aM"in7c^  will  do  that;  and  there  are  actions  performed  by 
^ion  to  clear    iadividuals  which   frequently  manifest  inieritions  to 
and  use  land    do  things  evcn  contrary  to   their  declarations.     A 
33  bis  own.      ^,^^  jj^j^y  nianifest  an  intention  to  clear  and  use  land 
as  his  own,  and  yet  never  enter  upon  it;  casualty  or 
a  second  thought  may  induce  him  to  alter  his  inten- 
tions and  abandon  a  project  fully  resolved  on.     In 
such  a  case  it  woulil   be  strange  to  apply  the  statute 
of  limitations  in  his  favor,  and  after  a  lapse  Df  twen- 
ty years,  authorize  him  to  maintain  an  action  of 
ejectment  and  evict  the  possessor.     We  therefore, 
regard  the  language  of  the  court  as  altogetlier  too 
indefinite.     It   wants  that   precision  and  clearness^ 
which  should  always  be  aimed  at  in  giving  instruc- 
tions to  a  jury.     The  statute  commcQces   running 
according  as  facts  do,  or  do  not,  exist,  and  not  as  thi& 
or  that  intention  may  have  been  manifested.     The 
fact  upon  which  the  bar  of  twenty  years  rests  is  an 
adverse  possession.     Before  the  junior  patentee  can 
acquire  such  a  possession,  we  deem  it  essential  that 
he  should  have  entereti  upon  the  interference  and 
commenced  an  improvement  of  a  permanent  char- 
acter, if  it  be  woodland  in  the  wilderness,  state,  anil 
carried   on  the  improvement  bej(un  by.  continued 
acts  until  it  shall  be  completed.     If  an  improvement 
so  made  shall  be  enjoyed  until  there  is  twenty  years 
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complete,  from  the  date  of  such  an  entry,  then  the  Smith 
statute  may  be  applied  from  the  dale  of  the  entry  iviopR«nv. 

and  commencement  of  the   work;  but  occasional 1..^ 

chopping  within  the  interference,  and  carrying  away 
timber,  will  not  do.  Under  this  view,  neither  the 
instructions  asked,  nor  those  given,  meet  our  ap- 
probation. 

We  go  back  to  the  "time  of  beginning  the  work  ^^l^j^^^^^^ 
which  is  completed  by  an  actual  enclosure,  provided  ^'    .ggg^,' 
the  work  is   prosecuted   with   reasonable   diligence  made  by  n 
until   finished.     Thus  if  the  junior  patentee  shall  j"n««»;  pnten- 
cnter  on  the  lap  in  January,  and  continue  to  clear  iHp,^i^n^t 
until  April,  when  he  encloses  the  ground,  we  should  sufficient  to 
fii  on  January  as  the  time  when  the  statute  com-  confer  such  a 
menced  running,   instead  of  April.     Upon  another  JJ^^nX*rt"the 
!rial,  it  cannot  be  difficult  to  make  the  instructions  statute  of 
jiven,  conform  to  our  views  of  the  law,  when  ap-  lioiitaiion  to 
plied  to  the  facts  of  the  case.  ["""A"!'  "'" 

The  intention  with  which  an  entry  is  made  upon  companicd  by 
land,  is  often  an   important   matter,   and   the  facts  ?  continurd 
proving  or  manifesting  such  intention  are  often  legi-  that'iinie'^^"^ 
timatc  subjects  of  investigation  before  the  court  and  Uemnnstrated 
jury.     But  an  entry  with  an  intention  to  possess,  made  ^y  ^*^J'  np«ft- 
bf^  a  junior  patentee  within  the  lap,  is  not  sufficient  proveiDentt 
to  confer  such  a  possession  as  will  start   the  statute  made  upon 
of  limitations,  without  it  be  accompanied  by  a  con-  ^***  intcrfer* 
tinned  holding  from  that  time,   demonstrated   by  *"^®* 
acts  ripening  into  improvements  made  upon  the  in- 
terference.    Removing  timber  cut  within  the  inter- 
ference to  improve  land  without,  is  a  very  different 
matter,  and  too  equivocal  to  make  the  foundation  of 
a  possession  in  fact.      Such  use  of  timber  gives  no 
seizin,  as  was  decided  in  the  case  of  Smith  &c.  vs. 
Morrow,  V.  Litt.  216. 

Judgment  reversed,  with  costs,  and  cause  remand- 
ed for  a  new  trial. 

Read  J  for  appellant;  Moreheadnnd  Broxm^  for  ap- 
pellee. 
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CHvifcEfiv.  Anderson  vs.  Green. 

Case  141.  Api^:il  from  Iho  Gr  »y»  »n  Circuit. ;  Uooker  Jud^. 

Voluntanj  conveyances.     Subsequent  purchaser  far  valu- 
abk  cousi(lerati4)n* 
October  8#       Judge  Nicholas  d  Hvnrcd  ih«  opinion  of  th<*  co«jrf. 
Whether  a  Benjamin  Sebastian,  for  lovc  and  af- 

Ki}h4« qiieni  fection  and  by  way  of  advancement  to  his  son  Wil- 
^.^}^.  ^"'^^  r°"'  li«in,  executed  to  him  a  bond  for  the  conveyance  of 
v-iiu  "ble  con-  *  ^^^^^  ^f  land.  Shortly  thereafter  William  mar- 
bidoration  Tied,  havini?  previously  exhibited  the  bond  to  his 
renders  npri-  ^^jfg  ^^j  h^r  father,  who  both  state  that,  the  provi- 
oL\?^vftnri?^  so  made  for  him  b\'  the  bond,  was  an  inclucement 
absolutely  With  them  lor  assenting  to  the  noarnage.  After  re- 
imll  niu!  void,  siding  on  the  land  upwards  of  two  years,  claiming 
Ib^cUpre"/"  ^^^  using  it  as  his  own,  and  making  some  exiiendi- 
sinnptive  'cr-  turcs  towards  improving  it,  William  Sebastian  sold* 
idcncw  of  its  it  to  Green,  and  assigned  him  the  bond.  About  the 
?ont^6ub"ct"  ^^^^^  ^""^'  *^"*^  shortly  afterwards,  Benjaipin  Sebas- 
to  be  rebut-  tian  sold  and  conveyed  the  land  to  Anderson,  who, 
ted  by  oouu-  at  the  time  of  his  purchase,  had  notice  either  express 
Vjt  pionn  OP  constructive  of  Green's  claim«  Anderson  brought 
Whether  no^  an  action  of  ejectment  and  recovered  judgment 
lice  by  mhsu-  against  Green,  who  then  filed  his  bill  enjoining  judg- 
qucotpurcha-  nieut.  On  final  hearing,  the  injunction  was  jjcrpet- 
w^ki°vol'uV  "^^^cd,  and  Anderson  decreed  to  release  and  convey 
tnrv  convey,   his  title  to  Green.     From  this  decree  Anderson  ap- 

nnce  will  peals, 

fo\he'prioJ*^  It  is  urged  in  his  behalf:  first.  That  the  bond  is 
voluntary  fraudulent  and  void  as  against  him,  for  want  of  a 
oonvcyHiicc?   valuable  consideration. 

Second:  That,  for  the  same  reason,  the  chancel- 
lor will  not  enforce  a  specific  performance  of  the 
bond. 

The  first  point  has  brought  under  review,  the  im- 
portant and  much  agitated  question,  whether,  a  sub- 
sequent sale  and  conveyance,  for  valuable  considera- 
tion, renders  a  prior  voluntary  conveyance  absolute- 
ly null  and  void,  or  only  affords  presumptive  evi- 
dence of  its  being  fraudulent,  subject  to  being  re- 
butted by  counter  proof.  After  an  attentive  review 
of  all  the  ante-revolutionary  decisions  in  England 
on  this  subject,  that  were  within  my  reach,  and  1 
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hav^'  aei^fl^  nearly  all  af  t^ons-  }.  h|ive  romc  to  Ihe  AHDKFroir 
'con^lnsiQiv  tMt^.arC'OJTciinff  lo- the  M'eif^ht  of  those  Gre:- • 
clef^iaiqiis,  a  vo|ii»teipy,oonveyani:e,  as  against  a  sub-j^ — TT^ — 
«ei|iieiil'|>iu:c;hatFer,  for.  vaUinhle  consideration,  is  ab-"" 
soluteiy  :void/    Such  is  my  impresMon  of  the  cteri- 
d«<l  prepfln<Ieifance:of.the  cases,  that  way^  that  I  do 
n<>i/«el  at  Jii^riy.to  Alter  such  a  coiirf^e  of  decision, 
eyeo  .if  I  tniiB^h't  otherwise  be  disposed  to  do  so.  See 
Tnyloi*  vsf.  Stileviited  Siigdeii  on.  Vendors,  464;  Rob- 
erts onFr^udulfln^  Cqnv*;  Sterry  ts.  Ardeq^  I  John. 
Chy.  266,  and  the  non^rous  cas^^es  there  cited. 

We  were  much  preMed  in  aysrument  with  a  con- 
trary ilocision:  of  bhe  Supreme  Court  of  the  United 
States;  in  an  otpiaifui: delivered  hv  Chief  .InMic^ 
Marlhall,  Cat  heart  vs.  Jtobinson,  V  Peters  266.  It 
m  Ihcne'hcld,  tliat acoordintc to  the  weight  of  anti- 
^reTotutioaary  EilgLkh  decisi«n4  jthe  subsequent  sale 
Curniihed  bnly  a  «trong .  presumption  of  fraudulent 
intent,  wbidi  thi^ejMT'.on.ihe  person  ^-.laiiDinj^  under  a 
voiifntar^  selttemcntf  this  burthen  of  proving  it  to 
have  boei)  Olade  in  go^l  faith.  However  high  may 
bethe  aiililority  of :  that  icourti  J  oiay.be  i^rmit- 
ted  to  decline  fdllowingiirtoil  apoint  lik^this^wh^re 
rneither  argtiment-  nor  aaLhority  is  used  to.sg^taiiiiiAs 
o^mvA.  /  It  is  riot  the  wobt  of  the  American  |)ro- 
sfesaion  f o  ac(|iAe8<;a  imor  adopt  the  mere  rejicrjpts 
oC.aoy  c&ari^'i  I  think.iwkji  cbmioellor  Kent,'  that 
no  one  who  will  attentively  examine  ihe  cases ^e- 
. furred  to;  Ji)>y  hioRi  «afi  vf^\\  hesitate. as  to  the  corFect- 
nesspf  the  conclusion  drawn  by  him,  and  whiih^I 
i^^ve  adop\^di:('?<^V  tb/e  weight,  number  and  urifor- 
m^y.p^  the,^|it,i^orities,^  do  yery.  much  preponder- 
ate; in  fa  vQritlie^eojf.  I  Wides  the  ca^  of  Cattcart 
yyi,. BqE^nsQn lis oh99^  19^18  tospjnuch  just  observation 
as  tAtbepfopnlety  ^f,. its  determination  on  the  only 
|)oint  present^,  for,dec4sion,  that  it  muHt  ever  rq- 
i^ai,n  4i4l<^MU  tp  maintain rfor  it,  its  imputed  weiglu 
andlafithiqrity.    ,  , ., .  *. 

.  ..Calb.cart  conveyed  to  a  trurtee,  by  recorded  deed, 
aU  bis  property^, for  the  benefit  of  his  .wife  and  €;hiU 
dnen^  and, among  other  things,  a  claim  which  he  had 
agftiosi  tbe^ 'United  Sitates.  He  afterwards  covenan- 
ted^ for.  value,  to  ^convey  the  same  claim  to  Robinnon 
as  ^Jatf^ral  jecurity,  for  the  performance  of  an 
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ANDss8X>f«  ogi'^mcnt  bett^eert  thtm.  1  he  question  was  whetft- 
Okbs.n.  ^^  *'*^  court  should  postpone  the  truisfer  to  the 
-  —  *i  *  trustiee,  and  (Yecree  sattinfiirtiarY  te  Robinson  out  of 
that  claim.  The  transaction  aros-e  \^  the  Dittrid  of  * 
Columbia,  where  the  court  ^aya^the  ^aftite  against 
fruucUilent  conveyances  of  27  Eliz.-  is  still  in  force, 
and  under  that  statute,  the  decision  professes  exclu- 
sively to  be  gtven.  WithmU  determining  the  ef- 
fect of  record  infft  he  decil  on  ttie  ^itesli^n  of  notice, 
the  decree  treats  Robinson  as  a  |)4if  chas«er  wilbout  no- 
tice, and  decrees  satisfaction  fo  film  out  of  the  claim  on 
the  government.  The  staifite  %7  EliaEabeth  does  not 
in  terms,  nor  was  it  erer  before  construed  to  em- 
brace ))ersonalty  or  choses  in  action.  On  the  con- 
trary it  has  been  repeatedly  iKikidged  that  it  does 
not.  The  original  transfer  of  the  claim  and  subse- 
^lent  agreement  to  assign  it  to  Robinson,  did  not^ 
iltereforei  present  a  case  arising  under  tfiat  statote, 
or  at  all  to  be  controlled  by  its  provisrotis.  There 
was  no  case  made  out  to  bring  it  withm  the  opera- 
lion  of  the  13  Elizabeth,  and  give  to  Robinson  the 
benefit  of  the  attitude  of  a  creditor*  And  if  there 
liad,  the  decision  would  slill  have  been  unauthoris- 
ed, either  by  former  adjttdicatioAs,  or  the  analogies 
of  the  law.  That  ^statute  though  mnch  hroader 
than  the  other,  has,  almost  uniformly  and  by  mnch 
the  better  authorities  bean  held  not  to  embrace  cAo^ 
-su  in  action. 

ATair|nircha9er,  for  T»Iuable  consideration,  wtth«- 
eut  notice  of  a  prior  votuntnry  conveyanccj  is  n 
much  more  meritorious  claimant,  in  the  generat, 
than  the  volunteer;  is  much  better  entitled  to  the 
regards  and  protection  of  the  law,  and  in  a  question 
de  dantno  mtaado  as  between  them,  the  volunteer 
shotdd  suffer.  To  give  efficiency,  stability  and  cerw 
tainty  to  the  protection  afibrded  the  purchaser,  I 
think  those  courts  have  best  pursued  the  true  spirit 
and  policy  of  the  statute,  who  have  declared  volun- 
tary conveyances  absolutely  void  as  against  such  pur- 
chaser, and  not  left  it  to  the  uncertain  and  va«f;illat- 
ing  determinationr  of  courts  and  juriesi  to  asoerv 
tain  whether  the  circumstances  of  each  case  were 
sufficient  to  repel  a  mere  presumption  of  fraud. 
This  construction  given  to  the  jstatute,  with  the  in^ 
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tent  to  afford  its  beneficial  provUions  full  scope,  is  Amdeesqn 
not  more  rigorous  or  less  called  for  by  the  interests  q     ^^ 

of  society,  than  the  totally  vitiati no;  effect  which  hag^^^fll 

been  imposed  upon  sales  of  chattels,  where  the  po3-' 
session  does  not  accompany  the  conveyance.  Th^ 
two  rules  are  in  ijcrfet t  consonance  and  serve  to  for- 
tify and  sustain  the  policy  of  eai  h  other.  They  are 
alike  indispensable  to  that  certain  and  efficient  pro- 
tection of  purchasers  and  creditors,  which  it  was 
the  intention  of  tire  statute  to  afford.  The  hard- 
ships of  mere  individual  cases,  must  in  at!  wise  le- 
gislation, be  comparatively  disregarded;  in  the  at- 
taining of  great  results  for  tlie  benefit  of  the  wholes  ; 
<;ommunit^\                                                                                      .'^ 

^  But,  whUst  t  admit  and  acquiesce  in  the  conclu-  ' 

sive  autiiority  of  the  ante-revolutionary  decisions 
•  upon  the  absolute  fraudulency  of  a  voluntary  conr 
Teyance,  as-af  ainsi  a  subsequent  purchaser  without 
notice,  I  by  ho  means  feel  equally  coiK*luded  by. 
them  and  b^md  t«  say,  that  such  conveyance  is^ 
void  as  against  a  purchaser  with  notice.  There  was. 
such  contrariety  and  oonfliclion  of  decision  on  this- 
subject,  that  we  are  left,  free  to  take  our  own  course^ 
and  I  think  we  sliould  a^lopt  that  which  sustains  the. 
voluntary  conveyance  against  ^  purchaser  with  no- 
tice. Tlie  first  revolutionary  English  decisions 
have  repeatedly  and  conclusively  settled  it  the  oth-  ' 

er  way,  and  1  could  not  but  have  felt  great  hesi(an> 
ey  in  folloiving  my  own  view  of  the  subject,  if  ma- 
ny of  their  own  ablest  and  most  distinguished  judg: 
es  and  iurists,  had  not  expressed  unequivocal  disap*. 
probatiofi  of  tbe  rules  as  there  established.  Chan* 
cellor  Kent  has  ei pressed  his  opinion  decidedly  in- 
the  same  way,  thousfti'  in  Starry  vs.  Arden  he  fol-. 
low-s  the  rule  as  settled  in  England,  See  IXx  East  71, 
IV  Bos.  and  Pull  385;  IFonb.  281;.  Sug,.V^id:  476j 
XVIII  Vesey,  101;  UMerLv.  U^  Mr.  Roberts  in  his 
treatise  on  firauduJent  conveyances,  has  given  an  ela- 
borate and  most  able  argument  in  favor  of  the  rule 
as  establisiied  in  England,  and  bas  probably  exhaus- 
ted that  side  of  the  question.  His  reasoning,  how- 
ever, is  not  convincing.  It  is  purely  technical  and 
attains  its  conclusion  by  a  process  too  refined  and 
artificial  for  the  test  of  ordinary  legal  rules.      The 
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ii!«oBtttA|i      most  0f  jt  IS  based  upon  what  I  conceive  to   be  a 
Q^   ^^*  iDid»{»plicatioii    of    the     principle    established    in 

«  Goocn's  case,  V  Co.  60,  th.it  a  pnrchaser  shall  avoid 
a  fraudulent  conveyaiKC  notwithstanding  he  has  no- 
tice of  it.  The  statute  docs  not  avoid  vohinfary 
conveyances,  nor  declare  tlicm  frandulefit.  They 
are  good  between  t lie  partiesrarc  aided  and  enforc- 
ed by  courts  of  justice,  are  oftentimes  just  and  mer- 
itorious, liave  not  necessarily  any  vice  or  illegality' 
intrinsically  ap|)Crtenant  to  them,  and  are  uiert-ly 
rendered  the  victims  of  subsequent  bona  fide  purcha- 
sers>  by  means  of  an  artificial  rule  of  legal  presump- 
tion.' The  beSiests  of  society  sqem*  to  reqtnre  that 
they  should  be  held  void,  as  against  a  purchaser 
ivjthont  notice,  Iwit  I  t\o  not  i^neive  the  necessity 
of  carrying  this  rule  of  mere  jndicial  creation  to 
the  extent  of  avoiding  them  in  favor  of  purchaseri 
with  notice.  Th^  fuP  protection  of  bona  fide  pur- 
chasers without  notice,  by  no  means  re<piirrs  il.  V\  ben 
a  rule  is  prescril)ed  by  statute,  1  ciih  feel  the  weij^ht 
of  the  argument,  which  urges  the  en  farce  men  t  of  its 
letter,  even  beyond  what  the  mere  prevention  of 
the  mischief  provitled  against,  would  seem  to  re* 
quire.  But  I  cannot  recoguize  the  soumUiesS'Of  the. 
argument,  which  insists  upon  a  similar  eiteasion  of 
a  rule  ol  judicial  origin.  If  the  rule  be,  as  as  it 
certainly  is,  one  of  our  own  framing  or  adopting,  1 
cannot  see  why  the  courts  may  not  so  frame  stntkjop^ 
ply  it  as  to  pievent  it  from  defeating  its  own. ends.  li 
was  framed  in  aid  of  the  statute  to  protect  itmorenl 
and  bona  fide  purchasers,  it  should  not  lie^^tended 
to  the  protection  of  mo/o  ^iie  purchaiers  witb  no^ 
tice.'  To  i\o  sio  would  render  the  statute  an  instru-^ 
znent  in  the  accomplish lueiit  of  fraud. 

The  italule  had  a  i wo  fold  ohject,  the  protection 
of  innojient^purchascrs  atklthe  punishment  of  frau<U 
ulent  vendees.  .  ^V  here  there  are  circumstances  of 
intrinsic  fraud  in  the  transaction,  the  vehde^  must 
be  a  participator  in  tlie  fraud,  and  it  ma}  he  well,  as 
in  GoochV  late,  to  let  the  statute  oi)erate  full  out  to 
its  very  letter,  avoiding  the  fraudoieht  conve^nce, 
even  though  the  purchaser  had  notice.  But  the 
fraud  ill  voluntary  conveyance  ,  moj^t  times  consists 
in  mere  legal   artificial   pres(im\)tion,  w'iihoui  iiiiy 
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necfessnry  inteftdment  of  participation  in  it,  on  the  '^wdfr^on 
jHin  of  the  vendee.      To  destroy  his  conveyance  in  Gheen 

favor  of  a  purchnser  with  notice,  wonhf  not  only  re-  '■ — - 

ward  the  vendor  on  uhoiH' the  whole  iinpntntion 
rests,  ami  therehy  hoW  oirt  an  induceuoent  for  the 
violation  of  his  own  soUmrh  engagements,  but,  it 
would  also  encourage  on  the  part  of  the  pnrchasor, 
^'a  breach  of  that  good  fatth,  which  is  morally  due 
to  the  fair  cUiiiis  and  interests  of  others.'^ 
'  The  registering  acts  of  England,  expressly  declare 
deeds  not  registered,  fraudulent  and  void,  against 
Subsequent «purchaiser6.  Yd  the  courts  of  that  coun- 
trvi  looking  to  the  intent  of  the  act,  have  dcteraiincd 
that  a  purchaser  with  notice  of  an  unregis^tcred  deed, 
wa>  iKit  within  its  protection.  This  scenic  to  n\c  to 
have  a.strong  be^r^^g  on  the  point  under  considern- 
tion,  though  it  is. not  noticed  in  any  of  the  various 
discussions  of  the  subject  that  I  have  met  with.  The 
language  of  the  two  acts  is  equally  denunciatory  and 
unqualified.  It  would  seem,  therefore,  from  analo- 
gy, as  there  is  no  just  imputation  of  fraud  against  the 
alienee  of  a  voluntary  conveyance,  that  if  the  statute 
had  expressly  declared  voluntary  conveyances  void, 
a^  againU  subsequent  juirchasers,  the  courts  should 
have  construed  it  to  mean  purchasers  without  no- 
tice, anc)  not  have  extended  its  nullifying  effects  in 
favor  of  purchasers  with  notice.  Every  reason, 
which  justifies  the  one  course  of  decision,  would  seenn  ^| 

equally  to  authorize  and  require  the  other.  Much 
Iraiher;  therefore',  should  such  be  the  decision,  when 
it  is  admitted,  that  voluntary  conV^^'anccs  do  n^t 
cbiVie  within  the  letter  bftheact,  but  are  only  brought 
within  it,  by  a  rule  of  const rmt ion.  In  fine,  I  deem 
a  purchaser  with,  notice,  not  tvithin  th^  spirit'  ttnd 
protectian  of  the  act,  and  that  a  voldatary  ponr^y^ 
ance  slioulil  n«»i  be  avoided  i*or  bis  benefit.  i 

'«  The  Chief  Justice  and  Judge  Underwood,   not  \ 

deeming  it  ne^ssaryto  de^dc  in  this  cose,  the  i^mr 
port«4tit  question  noticed  in  the  foregoing  view,  for- 
bear t6  express  any  opinion  upon  it;  they  .will  not^ 
therefore,  iliftiinate. either  concurrence  in,  or  dissent, 
hnt  wilf  reserve  an  expression  of  their  opinion,  until 
a  caiie  sWalt  Occur,  requiring  a  direct  decf<ion  oftiie 
point,  one  way  orihe  other: 
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^vDEosoi*  But,  there  13  another  view  of  the  case,  in  wliich 
GwLKKH  ^^  ^^^  concur,  thnt  will  result  equally  unfavorably 
'■ — ^ for  Anderson's  claim. 

In  conxiHerii-  »    •      i        /«.  .  .  ■  .  /.««r.i 

lion  of  lovf!  "t  IS  the  effect  given  by  os,  to  the  marriage  of  Wil- 
Hnd  itffection  Ham  Sebastian,  ailcr  the  execution  uf  the  bond,  and 
^'an  c 'cnt  f  ^^^^^^  ^*'*  circumstances  mentioned,  and  to  the  sale 
hisFon,  the  ^^  ^^^  '^^"^^  madc  by  biro  to  Green.  In  our  ei»tima^ 
iather  ^xr-  tion,  thcv  SO  far  supplieil  a  valuable  and  valid  con< 
f^utei  to  hii  sidcration  to  the  transaction,  as  rescued  it  from  any 
the  conrcy.***^  prcvious  Halulity  to  be  avoided  by  the  after  purchase 
since ofn  tract  ol  Anderson. 

pon"m'ffrrici  ^"  ^'*^  leading  case  of.Prodgcrs  vs.  Lftnghanl,  t 
then  *ciis  the  Sid.  133,  it  was  determined,  that  on  4he  marriage  of 
lar.d  ami  a?-  ^  daughter,  who  was  a  voluntary  alienee  of  the  fa- 
t'o^his^vHn»?re  ther,  the  conveyance  ceased  to  be  voluntary,  became 
nmi«/»frthi»' supported  l)y  a  valuable  consideration,  and  was  im- 
tho  fathrf  imiicachahic  by  a  subsequent  purchaser  from  the  fa- 
tl'l'/.K^  fr«l7ther.     A  similar  determination  on  the  same  point 

Tcy«  the  riml  ,     .      ^  .  * 

for  valuable    was  made  in  Merry  vs.  Arden,  ijefore  cited. 

?J^^'Zlr  ^^ »«  s;ud,  I  Mini  Chy.  272,  if  a  man  makes  a  vo, 

who  ha;!  no-  luntary  conveyance  of  land,  and  the  alienee  sells  the 

tice  that  tho  same  for  valuable  consideration,  the  alienor  is  bounds 

^•""necrlhe^*  ®^  ^"  ^"  apjioiutmcnt,  he  who  pays  a  consideration 

h.nd:  (Irctd-  to  the  voluntary  appointee,  may  constructively  be 

rd,  that  the  held  in  the  same  situation,  as  if  he  had  in  the  first 

marriage  .>f  instance   paid  it  to  hiin  by  whom   the   estate   was 

tho  I.OII  and  .     i     *  '^ 

Che  assign.      granted. 

inent  of  the  So  aUo,  I  Fonblan,  280,  though  a  conveyance  be 
liurtotheVale^^^'*"^"^  "^  ^^^  creation,  it  mjiy  acquire  validity  by 
nnd  coQVGj.  subaequcnt  matter,  as  where  land  conveyed,  be  after- 
nnco  made  hj  wariU  aliened  or  settled  for  valuable  consideration. 
the  father  for  g     ^       Sugdeu  on  Veiul.  47 1. 

valunbie  co»  -        .  '        » 

fiit!cr»tion,rr-     The  sQcond  ground  of  objection  to  tlie  decree  hat 

I  nn"ra!ii-n."'''  ^"^  '^^a'  foundation.     It  is  in  the  general  true,  that 

!;menrVromnllthe  cliancellor  will  not  enforce  a  naere  voluntary 

»4  prcTions  lin-  agreement;  hut,  it  was  decided  by  this  court  ia  the 

nvriiier?!)*     ^«»«  ^^  J^*^l"l"e  VS.  Huglies,  IVBibb,   186,  that  a 

the 'purchaser  voliwHary  bond  from  fatiier  to  son,  for  the  convey- 

iromthcfa-    flmx)  of  land,  would  be  6|)ecifically  enforced.     Be- 

thrr  for  Tain-  sides,  the  very 'Satisfactory  reasoning  of  that  case,  it 

ratfon.  ""^  ^'  *®  sustained  by  most  abundant  authority.     Newland 

on  Con.  69;  i  Pimi.  348;  Myntorn  vs,  "iSeymorej  IV 

John  Chy.  600,  and  authorities  cited. 
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The  decree  mitsl  be  affirmed  with  costs.  ©AHNEAr.s 


T9. 


JlTonroe  }\m\  Denny ^  for  appellaiU;    CritUnden  andP-*aKiR's 
Pirtle,  for  appellees.  Aiim^.  &c. 


Carneals  vs,  ParkerVAdmVs.  &c.       Chasceky: 

Error  to  ihe  Frnaklin  Circuit;  MaiteS)  Ju<}gr.  Caic  145>. 

Rescission  of  contracts,    Mistake.    Limitationj  statute  oj. 

Judge  Nicholas  dclivrred  the  opinion  of  the  court.  Oc?i»bt  r  8. 

TiJOMAs  CARifEAL,  by  boiids  dated 
10th  July,  1188,  hound  himself  to  convey  or  assign 
lo  Alexander  and  James  Parser,  one  fifth  of  the 
land  to  be  obtained  by  the  location  of  sundry  land 
warrants  placed  by  him  in  their  hands  for  location. 
After  the   death   of  Carneal  and  James  Parker,  a 

.compromise  was  made  between  Alexander  Parker  as 
jsur-viving  obligee,  and  James  Coleman  as  the  admin- 
istrator with  tiic  will  annexed,  of  Carneal,  of  the 
claim  of  the  Parkers  on  Carneal,  for  the  location  of 
the  warrants,  in  consequence  of  which,  Coleman 
conveyed  to  Parker  a  part  of  the  land  so  located, 
and  Parker  receipted  and  surrendered  the  bonds  of 
Carneal.  This  took  place  in  1812.  Some  time 
thereafter,  the  administration  granted  to  Coleman  ^ 
was  revoked,  and  administration  granted  to  Thomas 
D.  Carneal.  In  1821,  Parker  filed  his  bill  in  ch<in- 
cery  against  the  heirs,  devisees,  and  administrator 
of  Thomas  Carneal,  alleging  that  Thomas  Carneal 
had  never  had  a  patent  for  the  land  so  conveyed  to 
him,  as  had  been  supposed  by  him  and  Coleman,  at 
the  time  of  the  compromise,  but  had,  as  Parker  af« 
terwards  discovered,  assigned  the  plat t  and  ccrtifi- 

.cate,  in  ht»  lile  time,  and  a  patent  had  issued  to  ano- 
ther person.  He  prays  compensation  for  the  land 
so  conveyed  to  him  by  Coleman,  under  the  compro- 
mise, from  the  representatives  of  Carneal,  together 
with  such  other  relief  as  he  might  be  entitled  to. 

His  claim  was  met  on  the  part  of  the  defendants,  j^^p^e  of  ^^^ 
^mon^  other  grounds  of  defence  set  up,  by  the  plea  ^  cars  is  a  bar 
of  the  statute  of  limitations,  and  as  we  have  cotnc  to  a  biii  Tt 
tn  Ui«  conduwon  that  that  plea  must  defeat  b'm  r«-  ^^{I'^J^l^^^^ 
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Talbott  covery,  wc  Jiavc  oply  stated  so  hhicIi  of  the  case  as 
Toui)!*  to  show  its  bearing. 

""[ ■"      The  basis   of  his  claim  as  it  now  exists  against 

riTsui^kp.  ^  Carneal's  estate,  in  this  suit,  is  hi8>  right  to  rescind 
In  siirh  cn  e^the  contract  of  coln]>^OIni^:e,  on  the  ground  of  the 
thr  time  will  mtitual  mistake,  as  to  Carneal's  holding  the  title  to 
ruim^ngT^^^^^^^  hind  conveyed   bv   Coleman.      The  question, 

tho  aUc  verj  therefore,  is,  whether  Parker'^  rifflil  to  obtain  a  res- 
ofthonas-  cissiou  and  compensation  for  the  injury  snAainetl  by 
!i'**["iir  ,  reason  of  the  mistake,  is  iiarred  by  the  lapse  of  five 
rision  of  a  years.  We  tliink  it  is.  The  same  question  has 
contract  on  been  heretofore  so  deridetl  !)y  this  court,  In  the  ana- 
groun.l  of^^^^^  loffous  case  of  Crane  vs.  Prather,  IV  J.  J  Mar.  76. 
fivoTMrsji"  '*  is  true,  as  settled  in  that  case,  that  the  time  will 
tcr  the  mnk-  not  commence  running,  in  a  C4»urt  of  chancery,  un- 
inz  ©rthe  (ji  i\^q  mistake  is  discovered.  But. Parker  has  failed 
UH^bTn  fnU  to  ^^  allege,  in  his  originjjl  or  any  of  his  amended  bills, 
nlh'ge,  or  to  OF  to  <ii\'e  any  icason  for  priesuming  that  the  mis- 
give nny  rea-take  was  first  discovered  within'  five  years  next  bd- 
*'".*^"!'7k"  fore  the  institution  of  his  suit.  Tiie  plea  of  the 
the  rai^takr  Statute  of  limitations  must,  therefore^  be  adjudged 
was  CrBtili?-   a  valid  defence,  and  bar  to  his  recovery.      * 

in  five  years  ^^  herefore,  the  tlecree  of  the  circuit  court  is  re- 
next  before  versed.,  ami  the  cause  remamleil  with  directions  to 
thein4it«ti.n  dismiss  tlie  bill  with  costs. 

oi  fho  puit, 

anr!  dofcii-  Cameals  to  recover  costs  on  both  writs  of  error. 

plead  thp  «ta-      Haggin^  Motiroe,  Moreliead  ^'  Birotm,  for  Cameals; 

tut«  of  limi-  Denny  and  Talbot,  for  Parker. 

tation9,  the 

plea  mutt 

prevail.  ' 


c„A.«nr.  Talbot  r;y.  Todd.         .      '.^ 

Co«e  146.  j.^^^  ^^  j,^^  G.illalin  Circuit;  Mayss,  Judge. 

Final  decree,     PaHifion.  •   JumdietivH'.  •  Comtai^tott- 
er^s  report.     CurrerH  i&Uetes/.     •        * 

Chief  Justice  KoBKfiTsojs  tlpliverofl  the  Opinion  of  the  Court- 
Samuel  Todd  su^d  isham  Talhot  in 
chancery,  in  iKe  Gallatin  circuit  coOrt,  for  partition 
of  a  tract  of  bbd  hdfl  by  them  as. benants  <ln  . trom-  * 
mon^  in  the  cs»UDty  of  (ialkitin,  ami  /or .money  <a|r 
legecl  to  he  due  from  Talbot  to  Todd,  in  considera- 
tion of  T&U»ot's«iiiterc£t  ill*  the  ^laody  and  of.  pay- 
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taentt  by  Todd  for  taxctand  iinproirements.     Thc*-^^*®' 
hill  alleges  that  Totki  hought  the  land  from  W.  S  toj>d*' 

WHJkr  in  1814,  for  $S^iOOh  (which  he  paid  in   Ati- , 

gust^  1814s)  and  s6ld  to  Talbot  Ai\  undivided  moieCf 
of  the  tract,  for  which  he  covenanted,  on  tlie  26th 
of  Octolier^  1814,  to  |iav  one  half  of  tlie  original 
consideration,  to<wit,  $1750;  that  Talipot  i>aid$(iOO 
on  the  26th  of  OctoKer,  1814;  $900  pn  the  26th  of 
October,  1815,  and  $225  on  the  1st  of  September, 
1816,  leaving  $82  12}  still  due  and  unpaid,  and 
which  iuui  never  been  |>aid;  that  Todd  pai<i  $42  98 
centafor  taxes  on  the  laud  in  1816,  ibr  one  moiety 
of  which  ($^l  4d  oenls)  Talbot  was  jiifitly  liable  to 
him,  but  had  failed  to  pay:  that,  pursuant  to  hii 
contratd  with  Waller,  he  had  sued  one  Buckhannon^ 
tvlio  was  in  possession  of  the  land  ander  an  adverse 
claim,  and  having  obtained  a  juilgment  of  eviction, 
had. to  pay  iiim,  for  improvements,  $133^,  with  le- 
gal interest  therein  from  the  24th  of  November^ 
1818:  t^bat^*  Waller  having  conveyed  the  legal  tUle  « 
to  themvaii  t^tiants  in  common,  they  i^reed,  after 
tlie  evietioo  of  Bucl^hannon,  that  Talbot  should 
haye(beJower.cn<i  of  the  tract,  including  the  im» 
provements,  and  would  pay  to  Todd  the  amount 
which  he  had  paid  for  those  improvements;  and 
tiiiit^  in  consequence  of  that  agreement,  Talbot  forth- 
with entered  upoA  the  lovver  end  of  the  tract,  and 
had  eirer  sitice  oeetipied  it,  and  Todd  had  occnnted 
and  im|>roved  tlie  other  end;  but  that  Talbot  hud 
pAieil  to  pity  a^j  of  the  aforesaid' sutns; alleged  to  lie 
due  to  Todd ^amr  had  virtually  refused  to  make 
partition  of  the  land  according  4u  the  agreement.-   • 

The  stibpoenai  was  rxecnled  6n  Tdt>ot  in  Fraj»k- 
liri  eounty,  on  the  20t!i  of  Marcli,  1828,  and  after- 
wards, at  the  August  term,  1828,  Talltot  huvi.ig 
iniled  to  file  an  answer  or  enter  an  appearance,  the 
bill  was  taken  for  confessed,  and  a  d;$tfree  was  ren« 
ilered  against,  him  for  partition,  according  to  the 
agreement  set  forth  in  the  bill,  and  also  for  the  costs 
ef  the  suit,  and  for  $8^i  12^  cents,  wiHi  feit^al  inter- 
est front  the  Ist  of  Septetnber,  18(6;  for  $21  4& 
cents,  with  interest  from  the  Ist  of  January,  1817, 
and  for  $l/]3,3,  with  interest  fro  n  the  24th  of  N> 
veml)er,   1818.     Tiie  cominis^ioners  appoinied  t^ 
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TALftot         make  the  partition,  were  ciirecteci  to  divide  the  land 
Toob!*  Equally,  according  to  quantity  mid  quality,   without 

-»Aj^nt»<i  to  innprovements,  assigning  to  Haldol  the 
lower  and  to  ToiUI  the  upper  end,  and  were  also  di* 
rected'to  re|)ort  at  the  next  term  the  itianner  of  eie*. 
muting  the  decree;  and  exeoiilion  for  the  earns  of 
'raoney  decreed  to  Tddd  was  expreiksly  4Uiliiori9ed 
by  the  decree. 

At  the  succeeding  Novem!>er  term,  Talbot  Wa* 
permitted  by  tiie  court  to  file  an  answer  in  ihe  na- 
ture of  a  erosabill.  Todd  answered,  and^  among 
other  things,  insisted  that  the  decree  \(^8'  fina),  and 
could  notf  therefore,  be  opened  by  the  circuit  court. 

At  t4ite  November  term,  18^9,  tb^  court,  consider- 
ing the  decree,  rendered  in  1838,  final,  set  aside  all 
^hsequeni  orders  atul  proceedings* 

To  reverse  thh  last  decree,  as  well  as  the  first, 
Talbot  prosecutes  this  writ  of  error,  and  insitsts, 
Ist,  that  the  decree  of  1S88  Was  only  interkKutory; 
Snd,  't'hat  tbe  drcnit  court  of  GraHatin  had  no  jti* 
risdiction  of  the  money  <le«iands;  and;  <3rd,'  that 
the  decreets,  in  many  respects,  mfaiirifeMly  errdneous 
and  unjust. 

These  objections  to  thedeci-ee  will  f)e  briefly  coii- 
"sidered  in  the  order  in  which  the^'  ha^e  been  stated. 

I.  So  much  of  the  decree  as  dMrects  tbie  iiaytnenl 
of  the  coats  and  of  specific  sums  of'  nloney>  i« clear* 
ly  and  indisputably  final,  ajid  tbia  {lart  of  the  de^ 
oree  tends  to  show  that  tbe  circuitvcourt  understood 
the  re»aiiuiig  pari  of  it,  directing  the  partition,  iq 
be  final  aUo.  The  ctecree  is  an  unit  and.  entire;  U  is 
denominated,  on  its  face,  final,  and  directs  the  pay? 
nient  of  /lite  costs  of  the  si^it. 

Theae  considerations  would  not,  howevl^r,  render 
the  whole  decree  final,  if,  in  its  nature  and  eflbct  j  it 
liad  been,  in  any  )>articular,  clearly  interiociAoryv 
But  it  seems  to  us  that  the  decree  is  not  clearly  in* 
terlocutory, .  but  is  intrinsically  final  in  every  res^ 
poet,  so  far  astheHght  to  money,  and  to  a  partition,' 
and  tbe  mode  of  partition  were  involved,  or  were 
subject  to  doubt  or  contreversy.  ». 
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Tii€  decre^reco^ntsed  nnd  established  the  4^ fen-  Talbot 
daiit's  ri^iit  to  the  moiety  of  ttie  I'liuVcUiined  ii|  liis  ^  ^■» 
billf  as  resulting  to  him  ii)  equity^  from  the  alle^ired 


•  contract  l)etween  him  and  the  plaintifT,  and  directed  Decree  Tor  tb# 
a  partition  accordingly^  and  a  report  of  it  at   the  '<J*®»^«  •««*' 
next  term.     The  decree  adjusted  uie  rights  of  the  Jhe*bili  men- 
parties,  and  uU  that  remaitied  to'l>e  done,  ,u'ai»,toex?  cioDed,  nnd 
ccule  and  carry  into  rpmplete  efiect,that  which  htxi  for  a  psj rtition 
been  settled  by  the  <?burt.     Had  the  cbinmi^^sioner^  m>i.?ts«l»ni^ 
made  a  partition  pursuant  to  the  decree,  and  report-  miMioien  to 
ed  it  at  the  next  succeeding  !«rm  as  required,  the  m«*««'^»«p«t- 
partition<,  as  <lecreed  and  as  thus  effectuated,  would  fajJd"^^)]  j*^ 
nave Iteen  irrevocabfe by  the «auie  coiarl.     After  Che  recti  ihim  To 
expiration  of  the  term^  which  the  decree  was  r«n-  rep<»rt  at  next 
dcrcd,  the  only  power  of  the  court  was  to  enforce  1"""^^^  ^*'-^. 
the  decree.     If  the  commissioners  h^d  matle  an  er-  cd,  that  •uch 
roneous  division,   their   repprt   might    have  been  'e.  rt « is 
quashed;  but  if  tiiey  had  properly  executed  the  de-  ^*^'^ 
eree,  their  imrtiiion  wouhl  not  have  been  6ubjet:t  to  miisionert  ' 
correction  by  the  court.     The  art  enjoined  on  them  make  an  cr- 
was   ministerial,  and  the  decree  required  its  |)er^  roneoui  re- 
formance  l>efore  the  next  term.     We  deem  such  a  b^qiithed^ 
decree  as  essentially  final,  as  would  be  a. decree  di-  but  it  they  * 
recting  commissioners  to^  oaake  a*  conveyance,  and  properly  pxc^ 
report  the  rfeed  at  the  next  term*     It  seems  (o  have  ^^^  \*j;^.^*' 
been  deemed  final  by  the  chancellor  when  be  ren*  partition  ii 
dered  it;  it  possesses  the  distinctive  attributed  of  a  notpuiy'^ct  tn 
final  decree;  in  its  essence  and  effect  it  finally  ad-  Jh7*oart°  ^^' 
justed  the  rights  of  the  parties,  and  was,  therefore^ 
a  final  decree. 

II.  The  jurisdiction  of  the  circuit  court  of  Gat 
latin  over  the  whole  case,  as  presented  by  the  biU> 
and  settled  by  ttie  decreev»iay  l>e  sustained  on  two 
grounds:  1st.  The  defendant  liad  an  equitable  lieii 
on  the  plaintiff's  interest  in  tlieland,  and  though  the 
bill  contains  no  s{)ecific  prayer  for  enforcing  such  k 
lien,  still,  as  there  is  a  prayer  for  [^rtitiqn  accords 
ing  to  equitable  principles,'  and  for  a  decree-for  the 
money  demands  asserted  in  the  bill,  the  prayer  for 
general  relief  according  to  the  rights  of  the  parties 
and  the  justice  of  the  case,  was  sufficient  tO  'have 
authorized  an  enforcement  of  theequitable lien,- had 
the  defendant  desired  a  derree  to  that  eliect.  $nd. 
f laving  jurisdiction  to  decree  a  partition,  theelrcnit  , 
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Talboh  court  of  Gallatin  had  ample  jurisdiction  to  effectu^. 
^      ^'*  ate  that  partition  according  to  all  the  rights  iiici*^ 

^- .  ^*  ■ ^4pP^^Hy  afletting  it,  and  to  take  cognizance  of  all 

matters  incident  to,  Or  resulting  from  the  original 
Contract  by  which  the  plaintiff  acquired  his  inteiest^ 
or  from  tli^  cQutract  of  partition  alleged  to  have 
Veen  trade  l»etween  the  parties:  rmoreorer,  the  decre^ 
h  viriuatty  for  a  specific  execvtinn.  Wherefore,  ac- 
cording to  the  allegations  of  the  bill,  the  circuit 
COAirt  of  Gallatin  had  jurisdiction  to  render  the  Ae* 
cree  which  it  pronounced  in  1828. 

Ami  consequently^  the  decree  of  1829  waa  right* 

m.  Having  decided  that  the  decree  (of  1838)  h 
final,  and  that  the  circuit  court  had  jurisdiction,  it 
is  not  |)erniitted  to  us  to  examine  the  merits  of  the 
cai«  as  presented  by  the  cross  bilU  and  the  proceed- 
ings subfcquent  to  the  filing  of  it;  and  we  shall  not, 
therefore,  intimate  whether  or  not  the  allegations  of 
the  bill  would  be  essentially  affected  In  equity  by 
the  cross  bill,  and  subsequent  proceedings,  if  we 
were  allowed  to  consider  them..  In  revising  the 
dcrree  of  1828,  this  court  is  restricted  to  the  alle- 
gations of  the  bill  which  were  properly  taken  for 
confessed.  And  we  are  clearly  of  the  opinion  that^ 
admitting  tho^e  allegations  to  be  true,  ihe  decree  of 
IS29  is  free  from  fust  exception,  so  far  as  it  directc  d 
the  ip^de  of  partition  and  the  payment  of  the  three 
several  sums  of  money,  with  interest,  to  the  c(ate  of 
the  decree;  to4his  extent  the  direct  and  expHcit  al- 
legations of  the  bill,  fortified  by  all  proper  or  ne- 
cessary exhibits,  clearly  sustain  the  decree  u])on  ob* 
Tious  principles  of  equity. 

Oapartifioa  But,  in  allowing  curreiil  interest  on*  the  amount 
of  l^«nd  aUow- pj^i^l  fp^  impi  ovcineuts  and  for  taxes,  the  circuit 
ref^niterest  court  erred.  The  decree,  with  thisexception,  must 
oil  the  H-  be  approved.,  In  remanding  the  case  in  consequence 
mount  paid,  ^f  jj^j^^  solitary  error,  we  cannot  I'cel  authorized,  in 
iiant'\^  com-  ^*^*  exertjse  of  a  sound  and  regulated  judicial  dis- 
inoT*,  for  iin.  cretioii,  to  do  more  t^im  to  direct  a  proper  modifi- 
proveminti  catpou  of  tlic  deuec,  so  as. to  render  all  parts  of  it 
the  \un^^i)v^  »«<*  »^  «^«"'^1  ^^  approved,  the  court  haying  IxiiA 
fti«ied  to'»e  fuU  And  complete  jurisdiction;  the  bill  having  been 
orroiieoui.       proiicriy  taken  lor  conlessed,  and  the  whole  dccreCj 
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witfci  only  one  slij^ht  ex<-cption,   not   affecting  tlic^**-**^ 
more  fuiidnui^ntat   and  essential  parts  of  if,  bciii;  Xopd!** 
approved  by  this  court,  it  teems  to  ns  that  it  is  our  ^         ■        ■■ 
duty,  in  remanding  the  case,  to  direct  the  circuit 
court  onSy  to  rectify  the  error  into  which  it  has  in- 
advertently fallen,  and  that  \v^  cannot,  without  an 
a^!>use  of  a  projier  discretion,  «rive  leave  to  o|K»n  tlie 
case  and  make  further  preparation  on  the  merits. 

Wherefore,  the  decree  is  rcvers?ed  and  the  cause 
remanded,  with  instructions  to  render  a  decree  mp- 
dofied  and  rectified  according  to  this  opinion. 

fhggin  and  Mvnrce^  for  plaintiff;  Hicliurdion^  for 
defendiant* 
Tlie  plaintiff  JHed  tlufoJhmng  petition  for  a  rehearing. 

It  is  with  the  most  unfeigned  reluctance,  in-  P  f*'"*?  ^V^ 
iluenced  by  feelings  and  convicifons  which  he  is  tin-  ^'''^*^^^^^' 
able  ta  rt^ist,  that  the  plaiuUff  in  error  feels  him- 
self compelled  to  solicit  of  the  court  a  re-hcariniij  of 
this  caui^e,  and  to  solicit  most  earnestly  their  atten- 
tion to,  and  pulient  itivesti^ration  of  the  questions 
which  present  ihemi^elves  in  the  record.  And  your 
petitioner,  in  urging  this  matter  on  the  attention  of 
the  courti  will  i)e  acquitted  by  them  of  pertinacious 
perseverance  in  pursuit  of  thai  which  is  even  of 
do.ubtful  riglit^  lie  cannot  but  pursuade  himself^ 
not  only  from  his  personal  knowledge,  and  thorough 
conviction  of  the  gross  injustice  done  him,  through 
the  insjtrumpntality  of  a  court  of  justice,  by  the 
ahus^  of  its  process  and  jurisdiction,  by  an  artful 
fabrication  of  a  fictitious  case,  by  the  conjuring  up 
ostensible  and  colorable  demands,  which,  as  far  as 
they  ever  had  real  existence,  have  been  long  since 
satisfied;  of  which  the  excluded  pleadings  and  de* 
positions  in  the  cause, ^  furnish  to  all,  who  will  p^« 
ruse  them,  the  most  conchisivc  proofs. 

That  love  of  justice  and  desire  for  its  attainmeut, 
by  tiiis  idlimale  decree,  in  every  case,  which  shotdd 
cli^racterise  the  jupright  judge,  shouUl  not  only 
prompt  a  full  and  deliberate  investigation  of  the 
real  ami  true  merits  of  every  case,  but  incite  the 
most  astute  and^  sagacious  exercise  of  his  keenest 
peri;ei>tion8,  in  discovering  the  just  and  cflitacious 
means  for  its  attainment;  and  in  the  purstiit  of  thif^ 
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TAtBOT  .        purpose,  ID  the  present  case,  wkere  a* decree  O^QSt 
Todd"*  flagrantly  unjust  had  been  procured,  t3f  parte ^  oo  the 

I  .  ■  reprcsentatioos  of  the  plaintiff,  unaccompanied  by 
Petition  ior  a  auiTuicnl  vouchers,  and  destitute  of  the  proper 
ro*ije.iring,  proofs,  in  tiie  al>t'ence  of  the  cleiendant  and  his  evi- 
dence; without  appearance  and  without  de<ence| 
the  chancellor  will  enquire  and  ascertain  to  hiH  en- 
tire satisfaction,  ti)ttt  he  has  complete  iCnd  unques- 
tioned jurisdiction  of  the  case,  before  he  proceeds 
to  execute  it-  To  the  exercise  of  this  jurisdiction 
on  the  i>art  of  the  court  of  equity,  h olden  for  the 
county  of  GalUtin,  in  a  case  like  the  present,  for  the 
recovery  of  {lecuniary  demands  purely  personal  and 
of  a  character  entirely  legal,  for  monies  preiendeA 
to  have  l)een  ex}icnded  by  the  complainant  for  the 
.  <lcfendant's  benefit,  there  are  slrontr  objeclioos.  The 
remedy,  by  action  at  law,  to  be  commenced  in  the 
county  in  which  the  defendant  might  be  found  and 
served  with  legal  process,  and  in  which  he  has  a 
right  to  the  inestimable  benefit  of  a  jury  trial,  is 
clearly  and  pcrculiarly  appropriate ;  and  although 
the  jurisdictions  of  causes,  personal,  like  the  present, 
may  lie  sometimes  transferred  to  the  equitabiejuris- 
diciioh,  it  must  be  for  some  peculiar  and  sufficient 
cause  other  than  that  of  the  whim  or  caprice  of  the 
complaining  party,  or  his  desire  to  procure,  by  the 
artifice  of  liius  transferring  jurisdiction,  the  means 
of  |i!er|)etuating,  by  the  abuse  of  jn-ocess  and  perver- 
sion of  the  equitable  jurisdiction^  the  most  flagrant 
injustice  on  his  adversary,  as  in  the  preserit  case. 
^  The  right  of  enforcing  an  equitable  lien  on  real 

estate,  in  c^se  of  the  personal  irre5ponsibilily  of  art 
absent  or  insolvent  debtor,  may  operate  this  trans^ 
(er  of  jurisdiction.  And  if,  ih  the  present  case,  the 
existence  of  such  Ken  had  been  manifestly  shewn| 
and  a  desire  and  prayer  for  it^  enforcement  had  been 
clearly  indicated  by- the  complainant  in  his  bill,  th^ 
jurisdiction  of  the  chancellor  tvould  not  have  been 
questioned.  But  the  existence  of  such  equitable  Ixtn 
on  the  undivided  moiety  of  the  tlefendant,  to  en* 
force  the  payment  of  improvements^  not  made  on 
the  premises  by  the  complainant,  of  which  he  was 
not  the  owner,  of  improvements  made  by  another, 
nndcr  an  adverse  conflicting  claim,  is  not  admitted^ 
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iior  can  Its  existence,  as  he  believes,  be  established  T-lbot 
m  |>rimi|>ie  or  authority.  Tlie  improvements  in  yo^ J*' 
qiiestioii  wete  made  by  Biickhannon  under  an  ad- 


verse  claim  The  conflicting  titles  had  been  litiga-  »vuijo».  or  a 
ted  in  t»i€  federal  court-  The  federal  tribunals  h«d  '^-hearing. 
refused  to  exetute  tlie  occupymg  claimant  law  of 
1812  of  thiscominonweaith,  by  which  ihis  lien  was 
first  created,  on  the  ground  of  its  confliction  wiili 
the  compact.  The  ctootplainnnt,  notwithManding 
these  deci»ions,  of  which  this  court  must,  take  judi* 
cial  notice,  witbout  ttie  authority  or  privily  of  the 
ilefeiMiaut,  his  4:o-teiiant,  had  consented,  as  apt»ear8 
by  bis  own  exhibits,  coinposiug  parts  of  his  bill,  to 
appoint  cainiiuss|oi)er8  for  the  assessment  of  these 
improvements  ;  and  when  they  are  thus  assessed^ 
withouft  consulting  with,  or  regarding  the  interest 
of  his  co'tenant,  and  against  his  will,  as  security,  . 
(not  as  princi|>al)  for  Brackenridge,  executes  his 
bond  for  the  payment  of  the  assessed  amount,  ai; 
enormous  sum:  ahd  upon  an  allegeti  understanding 
(not  express  or  positive  agreement  with  the  defend-  ' 
ant)'when  h$  entered  on  the  portion  of  laud,  on 
which  these  improvements  were  situated,  that  ho 
would  pay  for  toeoi'.  He  has  taken  a  decree  for  tbe 
whole  estimated  value  of  these  tm)>roveoients  (wliich 
are  proved  to  confer  no  additional  value  .on  ihb 
hmd)  #itii  an  arrear  ef  iwterest  for  many  yeais^ 
•amounting  almost  to  the  full  present  value  of  the 
land  and  improvenoents  altogether.  Is  not  this  fla- 
grantly and  outrageously  unjust  ?  And  does  it  der 
serve,  or  can  it  receive,  the  approving  sanction  of 
the  chancellor  or  upright  jtidges  >         i 

The  opinion  of  the  court,  in  the  present  cnsev  as^ 
sumes  as  a  position,  t^qniring  illustration  neither 
fVom  argument  or  authority,  ihait  the  constilainant 
had  a  Uen  in  the  defendant's  moiety  of  the  land,  of 
which  partition  is  sought  for  the  estimated  value  of 
the  improvements  made  by  Buckhannon  under  the 
adverse  claim  ;  and  in  the  supposed  existence  of  this 
Ken,  the  jurisdiction  of  the  circuit  court  of  Gallatin, 
as  a  court  of  equity,  to  decree  the  payment  tiiercof. 
The  fact  on  which  he  predicates  his  right  to  them, 
is  the  payment  by  him  of  the  amount  to  the  occupy- 
ing claimant,  in  consequence  of  a  bond  executed  by 
him,  as  the  security  of  the  lessor  of  tbe  plaintifl*  in 
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Talboi!         cJ€t'lmeiU,  in  the  abfJcnce  of  Talbot,  ivillioiit  liir 
ToDoy  privity  or  consent,  as  ia,  admillcd  in  his  bill,  and 

■*  was  the  result  of  a  previous  order  of  the  court  en* 

ivtiiion  for  a  (ercd  by  the  consent  of  the  complainant  without  the 
rr-bcariny.  j,nliciR|  action  of  the  court,  aud  is  hiF  voluntary 
act,  uithout  kfxal  coercioti,  which  would  of  itself 
confer  no  right  on  him  or  impose  reHponsibility  for 
the  payment  of  the  whole  or  any  part  on  the  defend- 
ant, especially  as  it  was  well  known  that  tlie  federal 
tribunals  refused  to  execute  titc  provisiona  of  the 
occupying  claimant  acts  on  account  of  their  incoro^ 
patibiiity  with  the  compact.  Can  a  payoient  thus 
made  confer  on  the  complainant  a  /un  upon  the  der 
fcndunt's  moiety  for  the  amount,  ufviUhe  allegation, 
Uiat  the  defendant  had  entered  oh  the  portion  thus 
taiprotec/,  upon  aa  underttandwg  that  he  should  jiay 
to  the  com|)iainant  the  amount  ?  1  he  nega- 
tive of  this  proposition  can  be  maintained  upon 
principle,  and  by  authority  of  the  judicial  decisions 
of  this  court)  to  which  the  earnest  attention  of  your 
'  honors  is  i^f}>ecHfully  solicited. — I'he  case  of  Delay 
and  Huydcn,  reported  in  LittelPs  Select  Gases,  page 
277.  Il  was  a  bill  filed  by  the  occupying  claimant 
against  the  successful  claimant  in  ejectment,  himself 
in«iolvetU,  who  had  sold  and  conipeyeil  the  t&od  to 
Huydeii,  the  defendant,  to  enforce  a  lien  claimed  by 
tiie  complaifiant  upon  the  land  from  which  be  was 
about  to  be  evicted  ;  and  upon  full  and  mature  de<^ 
lilieratiun,  ifwas  decideil  that  no  snch  lien  existed, 
neither  on  principles  of  law  or  equity,  ami  that  none 
was  conferred  by  tht^  operation  ortitae  construction 
of  the  act  of  1797,  in  virtne  of  which  the  improve** 
meiits  had  lie^n  assessed.  The  Chief  Jiistiie,  in  the 
opinion  delivered  in  that  case,  thus  defines  the  right 
of  ^' liou."  ^^  A  lien  is  a  s{jecial  ri^ht  which  on§ 
has  in  that  of  which  another  has  the  general  pro pi^r* 
ty  ;  and  to  the  extent  of  the  lien  it  is  an  abridge^ 
mcnt  of  the  dominion  whirh  the  latter  h.a«  in  the 
thing.  From  its  nature,  therefore,  a  lien  ran  only 
be  created  by  the  consent  of  the  )>arty  who  has  thq 
geikcral  pro|)erty,  or  by  the  cx|ieratioo  of  soinQ  post,>^ 
ti ve  iHile."  Testetl  by  this  ju^t  definition  of  the  rnip 
thus  correi'tly  given,  what  arc  t))e  complaiuaiit'^ 
protensious  t^JIUOli  lien,  and  to  iu  enforcement  in 
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the  nr^MEinf  cnse?     The  rirrtiit  roiirt  of  Gnnatio  httd  Talbott 
jiiriMtiplimi,  it  w  conrede<t  Hv  Hill  in  equity,  to  eo-  todi)^ 

forr^e  pnrtiti^n  of  tlie  land.lieM  in  cofumoii  between  — — ^^^ 

the  parties  within  the  limits  of  its  jitrisdiciion.     As  *  <  ^ition  tor  i^ 
ifiri<(ent  tothnt  partition,  the  roiirt  hm  ftower^  in  ''^*':^**'i**«* 
the  e({ertn!itien  of  iUU  piirpnsR,  to  ree>ir<l  the  iin- 
provi^inentA  maile  hv  the  lafior  of.  or  Mt  the  eT|ient>e 
of  the  rmtpective  partle«;  •od  eqnnlity  requires  that, 
in  making  «nrh  partition,  the  inftreveoients  mstle 
liv  each  shati  he  pref«rved  «nd  aii4ffned  to  eadi,  or 
either,  in  mrh  partitipn^  and  ho  far,  and  «e  fur  only, 
the  improve ment ft  on  surh  lamK  of  which  «ich  |>ar- 
tition  is  fton^ht.  in  tnnW^nl  to  tiie  fKitv^  or  jtiri^dii:* 
tlmi^to  make  partition.     Thf>  pirfxiiction  to  make 
pirtUion  hetvireen  pemoin^  holdinsf  joiiitir,  ap|)er« 
tained  to  the  common  law  trihunid«  ;  and  when  ex- 
ercised hV  tlie  ehancerv  ronrt,  tiy  an  extensltm  of 
thf>irori?inid  jnriMlirtion  to  the  suliject,  riiould  he 
exercised  in  analogy  to,  and  in  conformity  wilh^  the 
princiffles  that  |rpv;4>rned  at  common  law^  in  the  ap- 
propriate writ,    Wen»  thi^  a  writ  of  partitione  facien'   . 
r/a>then  co^ild  it  he  p1:^u8ihlv  pretended  that  in  ma* 
kin^  such  partition,  the  complainant  here,  could  set 
up  ai^d  nr^e  «a  an  in^dent  to  gucli  pntiition.  the  pay-> 
ment  of  a  sum  claimed  as  the  asseiiii^d  value  of  im- 
provements;,  made  on  tlie  nremises^  held  in  com* 
man  hy  anotlier  party  boldinjsr  under  adyerse  title^ 
in  virtue  of  sofBe  orcnpyinigr  flaimant  law/whi<jh 
the  complainant  ^lle^ed  he. had  paid  to  such  pccu- 
pVing  claimant  ;.  fmrl  would  net  such  f^retension  he 
JMstlv  gcoiited  ?     The  partition,  in  the  present  caiHJ, 
is  Koneht  hy  hill  in  eqnity  in  the  county   in  which 
the  land  is  situate,  and  to  the  efiV^qt nation  of  this  ob- 
ject, the  powem  of  th^  circuit  court  of  Galtatin  are 
<;oiiH)etent.     Bnt  the  pecuniary  demand  for  the  as- 
ee«sed  valtie  pf  irifproveniientfi^  which  had  heen  plar 
.  ced  on  the  premi'^es  hv  another  under  an  adverse  ti- 
tle^  and  wKich ,  the  conr^pKinsint  alleges  he  had  dis- 
charirefl   to  tuch  orcupyini?  tenant,  from  his  own 
;Sheivine    ^nstitpled   a  tnere  personal  dei^Mnd    a- 
.eaififit  the.  «|efenrlnnt.  the  )uri«ilirtion   for  the  en* 
toropn(M»'it  of  >f»hich  are  the  trihnnals   of  common 
la'V*  and  at  the  proper  forum  of  the  <!efe'idnnr'«  -cs* 
idence. ,  Tfie  j^temp^y  iP  tlie  present  i^n^y  to  drag 
Ym3.    Vff.  M 
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Talbot         them  hetore  the  chancellor,  hf  hill  in  equity,  tiefurr 

Tobb!*  *"^  ^^^"  trthnnal^retkiote  froln  bis  plac«  of  reMdence^is 

'  unautlroriied  hy  any  principle  of  equitable  jurisdic* 

P«tiUon  for  a  fion,  w»  m  mere  feint  and  ttrliHre  t^  «mbarrasv  and 

***•••«»>■«•      aurpriee  rtte  adrene  party  nnder  Hie  disguise  of  an 

effort  to  olitain  partition,  which  had  been  eflectett 

many    yeara    before  4o  ■  the  emine  aittiafaetion  of 

the  parlieis  on  ternn  too  fair  and  eqtiitaMe.     By 

thia  artifice,  repoaing  in  the  caveiess  and  confiding 

tem|ier  of  his  adversary,  who,  believing  tlie  suit  to 

be  merely  a- friendly  one  to  priDcure  nrafual  release 

of  titles,  omitted  to  appear  and  enter  the  defence^  in 

due  season,  to  4ho8e  iin/nst  ttetnanda ;  ami  was  lb«M 

'ensnared  by  the  trar{}  thns  artfoHy  set  for  bisdeftrnc- 

tion.     And  will  this,  the  appellate  equitable  tribunal 

'  of  the  country,  stamp  with  its  sanction  and  approba- 

'  tion  a  decree  thus  obtained,  stained  with  tlie  most 

flagrant  inuistice,  and  ruinous  in  -itit  effects  on  4be 

'  interests m  your  petitioner  ? 

To  progress  with  tlie  enquiry.  Had  Buckhaa« 
Don,  the  occupying  claimant  himself  at  the  time  of 
filing  the  conipilainant's  biTI,  any  lien  upon  the  in* 
lerest  of  your  pertitioner  in  the  hmd,  for  the  assess* 
ed  value  of  hi$  improvements  ?  1  he  answer  must 
te  unequiTocattly  in  the  negative,  h  is  true,  !hat  a 
tien  is  given  by  the  act  of  IBI8  in  favor  of  the  oc- 
cupying claimant,  but,  as  before  remarked,  that  act 
liad  been  expressly  repudiated  1)y  the  federal  courta 
as  uiiCOTistitutional.  The  ejectment  was  there  pend* 
ing,  and  there  decide  against  hitn;  and  if  no  lien'ex* 
isted  there,  how  could  such  a  one  be  created  in  the 
Aate  tribunals?  And  if  no  claim' for  payment,  much 
less  lien  for  the  enforcement  of  such  payment,  ex- 
isted in  behalf  of  the  occupying  claimant,  how  could 
the  voluntary  payment,  on  the  part  of  the  complain- 
ant, of  his  o\vn  mere  caprice,  and  in  hisown  wrong, 
eonfer  on  him,  not  only  a  right  to  the  payment  of 
the  amount  on  the  part  of  this  defendant,  hut  a  lien 
on  his  moiety  of  tlie  land  for  the  whole  assessed 
value  of  such  improvements  ?  Upon  the  simple  and 
loose  allegation  in  the  bill,  that  the  defendant  entered 
on  that  part  of  the  Mnd  on  which  the  improvements 
had  been  made,  upon  an  under$imding  that  he  would 
pay  the  amount  of  such  improvement. ''  And  shall 
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it  is  ill  fact,  and  un»up|iortcd  hy  one  particle ofisyi-  .p^j^J'* 
deuce,  cofUradii^ted  and  refuted  by  all  the  testiipo- 


ny  in  the  caMse,  be  tt^  fiHindiUioii  of  a  d^ree  so  des-  P«titioo  fora 
tUute  of  all  foundation  in  right  and  justice  ?  And  ^*:^*^'""5'- 
iiiis  upon  the  intitnatioRn  thrown  oat  in  the  opinion, 
that  the  payuieut  of  tlie  pecuniary  ileniands,  cet  up 
in  the  complainant '» bill,  wereali inct(^/at  to  lliejpor- 
lUUm.  The^are  ind^d  feiu'iJul  and  tremeniious  in- 
cidents, to.  which  the  pretence  for  partition  was 
made  the  u^ere  ttalkiog  horse  to  uiiflguide  and  d^ 
lude  the  defendant. 

Ttiese  consideratiomv  hastily. and'imperfiectly  pr«- 
aented,  and  many  others  which. loight  be  added  lu 
iUustratioD  of  theioy  did*  theoc  ca$ion  require  or  per- 
.xnit  llieui,  it  is  co«fideiiUy  believed  wdl  cfbtitio 
your  {jeiitiouer  to  a  candid  review  of  tiie  ofiiuion 
ilelivered  herein  by  this  hfOiiofabte  court,  «od  that  a 
re-argument)  on  iull  preparation'Of  the  questions  in- 
.  volved  in  the  decision,  will  ultimate  in  tlie  viitiliuf- 
4ion  of  the  ground  be  ba:»  ventured  to  assune  in 
•oiitra4liction,  it  is  fcrue^  bui^  with  all  doe  resfkect^to 
the  court's  pinion. 

The  other  iten»  of  the  decree,  nmler  revision,  aiie 
of  minor  cQiiseqtience,  and  will  form  tlieMbjeet  of-: 
but  brief  remarks.  The  claim  to  the  payment  of 
$82  12  \'2  cents,  as  a  balance  due  from  the  defend- 
ant on  account  of  his  proportion  of  the  the  purchase 
money  of  his  moiety  of  the  land,  rests  upon  the 
complainant's  allegation,  timt  that  sum  isdue^  and  i^ 
to  be  tested  by  the  exhibit'  to  which  he  referred, 
which  eonstitutes  an  essential  part  of  his  bill.  That 
exhibit  is  the  agreement  on  the-part  of  the  complain- 
ant with  Waller,  for  the  purchase  •f  the  land,  with 
•that  between  the  complainant  and  this  defendant,  by 
which  the  latter,  as  ao  equal  partner,,  was  admitted 
into  a  participation  of  the  purchase  as  an  equal  part- 
ner* JMo  time  being. fi^  in  his  agreement  wit n^  the 
oosnplainant  for  th^^  payqoeot  of  his  moie)y  of  tlie 
purchase,  money — the  agreement  staling  tliiU  a,  part 
of  it  only  was  (laid  dowfi  at  the  time  of  exerting 
the  agreenient>  it  is  fairly  inferrible,  and  is  ^  just 
constr^iction  of  the  agreement,  th^  |he  payments 
W^e  to  be  made  to  Vl^  complainant  at,  the  periods 
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fjLBoiP.        if^hen'he  idHMl  bdoml,  by  hh  contract  of  pmrhaM^ 
*.      ^^*         to  make  the  imyments  lo  VVaDcr.     The  eomptainan^ 
^^\  having  resprteilto  a  court  of  eqnity  to  enforce  those 

pt!tiUmi  fir  a  fioyinefits  in  that  court,  calcolationa  of  interest  on 
re^eariDf .  the  tutn  doe,  as  well  as  thetmymentt  by  the  defeiiilant, 
should  betOiade  on  equitalde  principlrs;  and  in  a  cAlct^- 
tion  made  in  conformity  with  these  |>rincinles,it  aliow^ 
ing  inier^  On  the  balance  of  the  prinripai  sum  due  in 
favor  of  the  complainant  tintii  the  first  pa^inent  was 
foade  ^eniloi'scfd  on  the  intlronkcnt,arid  allowing  inle* 
rest  m  faror  oft  ht  defendiint  for  promjil  payment  made 
by  him  to  the  complainant,  as  a|)|>earB  from  the  san^e 
endorseiilents,  at  periods  long  befors  the  two  hist 
payineots  became  dne  to  Waiter,  which  was  not  un-> 
tii'the  Ist  January,  1818,  for  the  one,  and  the  Ist 
January,  1819,  for  the  odber,  and  last  paymient^ 
which  will  lie  apparent  from  a  comparison. of  the 
payments  emiort>'eti  on  the  defendant*:!  contract  by 
t^e  com|itatnant  himself,  and  the  date  of  the  com- 
plainant's bond  to  But  khannon^for  the  payments  of 
his  improveinenis  ;  the  date  of  that  lx>nd  ami  iho 
4i6t  of  Its  execution  fixing  tlie  time  when  the  {5lain- 
tiif  in  ejectment  had  a  right  to  the  possession  of  the 
firemises  umier  the  )»rovisiona  of  the  occupying 
chumant  law  An  adjustment  of  Ihese  payments  on 
ecjukabhs  princi|»les,  then,  will  resuU  in  favor  of  the 
deliendant,  leaving  a  balance  in  his  favor  of  some 
$'20  dollars,  if  he  is  correct  in  his  ci^lculations.  Un- 
less, therefore,  tlie  simple  naked  allegation  in  the 
complainant's  bill,  that  the  defendant  is  indebted  to 
him  in  tlie  sum  of  $82  1  )<$  1  -2,  uncorroborated  by,  but 
contradicted  b}*  hifi  own  exhiJiits,  i&lo  give  function  to 
this  unfounded  claim;  and  it  the  cofistruction  whick 
the  defendant  has  at^signed  to  the  agreement,  is  the 
correct  one,  the  decree  for  the  payment  of  this  sum« 
with  a  long  arrear  of  interest,  is  unjtist,  and  ahoold 

be  reversed. 

t 

The  remaining  item  of  the  oOmplainanlVpecifnl- 
ary  demand,  is  foimdci)  on  anallegution  that  tie  hud 

}»aul  some  $40  odd,  in  tnxfes,  on' the  land  in  'qnesftroo. 
f  true,  tliough  he  has  filed  tio  exhibit,  as  be  pf^omi- 
si^s  in  his  bill  to  do  in  its  corroboration^  surely  Mas 
Y10  ronnection  with  the  [mrtition  sought  for,  and  ca>n 
form  no  fnctrfeTir  consequent  on^^such  partition^  tfifd, 
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at  it  elioiiM  teem  to  yo«r  petitioner,  ean  form  no 'Talbot 
colorable  pretence  for  calling  in  4he  aid  of  a  court  j'..x>i}' 

of  equity  of  a  different  county,  and  distant  from  tlie  ^ _. 

resideiH-e  of  the  defendant,  to  enforce  the  payment  P'  tit)u:i  im  p 
of  such  demaml.  But  there  is  ^^resented  in  the  face''^'*^'^^'^"^* 
of  the  decree  an  eviiience  of  injustice  in  the  sum  de- 
creed the  complainant  on  account  of  a  sum  alleged 
(Q  have  been  paid  by  him  for  improveuients,  a«se)'9- 
ed  in  favor  of  Buckbannon,  so  flagrant  and  so  strik- 
ing, that  instead  of  meriting  the  sanction  of  this 
court,  deserves,  and  should  icceive  it:^  severest  ani* 
madversion  as  a  glaring  impoftition  on  the  court. 
Tiie  complainant^s  bill  itsetl'  stales  the  ujnount  of 
jBi|>rovfiments  adjiulge^l  m  favor  oi  Buckhaonon, 
•deducting  the  rents  assesiied  against  him  in  confor- 
mity with  the  provisions  of  tl»e  occupying  claiuwmt 
law,  to  be,  as  it  truly  was,  the  sum  of  $1080,  for 
which  he  alleges  he  gave  his  bond  as  the  security  o{ 
Breckenridge,  the  plaintiff  in  ejectment,  and  which 
sum  abas,  and  no  more,  he  alleges  he  dischargecl. 
But  lie  unhlushingly  pretends  to  insinuate  in  his  liillv 
that  the  one  half  the  sum,  $390,  deducted  from  tiie 
astaes^ied  value  of ^the  improvements,  asM^ssed  against 
Buckhaonoo,  should  be  paid  to  him,  the  cou»plain-  * 
ant,  Samuel  ToiUU  because  the  defendant  enjoyed 
the  Occupation  of  the  premises  on  his  entry  thereon, 
after  the  mrr^^er  of  the  possession  by  the  •ecu- 
|Kint..     . 

*  Tlvc  shameless  and  nnfenmled  character  of  this 
^surd  pretension  need  oidy  be  hinted  at.  To  en- 
large vpon  a  pretension  «o  preposterdini,  would  be 
af>  abuse  of  time  and  the  patience  of  the  court,  ii 
'tM^ems  rather  insmtialed,  than  0|ienly  avowed  as  the 
foundation  of  a  demanci  in  the  complainant's  bill, 
and  it  is  disguised,  in  drawiitg  the  decree  of  the  cir- 
cuit oonrt,  by  confounding  or  adding  it  to  the  sum 
of  $1080,  the  value  of  tlie  improvements,  really  ad- 
judged in  fa%'or  of  Bucfchannon,  making  an  aggrc- 
gnte  sum  of  $1335,  for  whidi  a  decree  is  entered  n* 
gaiiiU  your  petitioner  in  the  name  of  ^^tmpnore- 
tasttfs,^  and  is  there  endeavored  to  be  sheltered  from 
the  castrgation  which  is  merited  by  the  gross  injus- 
tice tif  the  claim.  By  this  artifice,  has  this  abuse  of 
chanceryjurifedictffMi  betnnot  ♦nir  comc«led  frmn 
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TArBOT         the  circuit  coort,  but  k  bag.  Iicen  |i^i<ikted  to  esr 
ToDj}^^  cape  the  vigilant  ia«|>ectioi^Qf  your  honoxs  iu  tlie^ 

: '--         reviiion  of  this  decree. 

^'  to  in  the  opinion  as  the  sum  found  ihie,  and  {HittI  to 
iliQckhannon,  by  <he  rotnplatnaut,  in  vrrtue  o(  the 
occupy inj;  claiimint  law.  But,  to  retiirti  to  the  ob- 
jertiotis  to  the  juried k-tion  of  the  co«rt  of  equity, 
:^ittirig  for  the  county  of  G^tHatin,  to  decree  the  biiuis 
dcrnanded  by  the  romplaiiiant's  bill,  whivh  are  not 
yet  half  exhnit«ted.  The  claims  wt  ifp,  nre  nil  of 
ihem  |)ersonnI  ami  jiecnniary,  iorinint;  pro|>erly  I  he 
liubject  of  an  action  on  tire  iuiplieii  aa>iiinpsit*  at 
oonnnon  law.  There  is  the  certain  and  approprt 
ate  as  well  as  ample  remedy.  To  transfer  these 
manses  of  action  to  another  tribunal,  a  court  of  equi- 
ty, remote  from  the  delemlant's  place  of  residence, 
'to1)e  just  and  appropriate)  a  jnst  catwe  and  motit'e 
^n  the  )>art  of  the  complainant,  shoidd  be  allegeil 
fend  shewn.  To  make  out  a  ca^c  for  that  equity  ju- 
risdiction, thei  complainant,  by  his  allegations,  if  he 
have  a  lien  upon  the  defendant's  moiety  of  tlie  iHml 
in  question,  the  cause  and  foundation  of  such  lien 
must  be  asserted  by  his  bill,  it  being  essential  to  thb 
conferpng  jurisdiction  on  t4ie  court,  and  ittf enforce- 
ment prayed  for  in  appro])riate  terms.  The  only 
cauft;  for  having  recoui^e  to  this  court  for  the  en- 
forcement  of  the  lien,  his  inability  to  enforce  the 
payment  of  his  dettiandi  by  proceeding  at  Uw  a« 
gainst  the. I ier>on«  the  insolveocy  of  the  party,  or 
his  absence  from  the  country  or  hi»  evasion  of  the 
service  of  legal  process,  or  some  such  cause.  And 
only  upon  a  i^nfQ  thus  made  out,  invoking  the  aiit  of 
a  court  of  equity,  the  interposition  of  its  extraordi* 
nary  aid  might  be  d^med  essential  to  secure  the 
justice  sought  for,  could  the  equity  jurisdiction  of 
the  chancellor  have  been  legitimately  exercisedi 
Mot  by  a  general  decree,  as  in  tlie  present  f:nse,  b^it 
by  a  decree  in  rem.  by  sale  of  the  kind  on  wbieli  tiie 
complainant's  claim^  as  well  as  ihe  jurisdidion  of  the 
court  attached.  And  such,  it  is  belie ved^  has  been 
the  invariable  course. of  practice  in.  .tiie  courts  of 
aqiiity,  in  whicli  liens  founded  not  oil  cofttroef,  as 
deeds  of  trnst  or  mortgages,  but  only  io  t^Uabfe^ 
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rtcie«  or  '  implications,.  Ivive  li^cn  enforced.  Much  Tai,bot 
more  might  be  said  ou  tuis  question,  but  I  forbear  to  ,p^  ^'' 
Ufge  them  on  tUe  patience  of  xWq  court.     To  their 


own  enlig^tenM  minds  mid  mature  reikctioos,  are  Pditian  forili 
referreci  fur  fartiier  illu8tratioiit  of  the  injnstii'e  an<l  rc^t«nring. 
impolir-y  of  »iich  re^trauitii  on  the  exercise  of  the 
c:hancer>'  fiowerby  the  court  of  or ii^kud  jurisdiction; 
Af  the  li&lef.il  and  ileieterioii«  <  on^qtiences  of  which> 
this4:i«Be  affords  for  yotir  petitioner  a  most  unhappy 
example..  . 

Bat  the  attitude  whidf  the  case  assumes,  wh^n 
the  defendant  apiiearetl  for  the  firrt  tiii^e  and  moved 
to  0{)en  the  decrees  wftich  biid  been  pronounred 
against  him  on  the  bill  taken,  for  confessed,  arid  tlie 
cmrracter  of  tlie  decree,  ^'hi«?h  has  been  a^sigrned  to 
them  by  your  honors  in  this  o|nnion,  are  matters 
which  your  iietitioner  hopes,  tks  he  sincerely  thinks 
ihey  deserve,  w ifr  engage  t lie  serious  meditation  of 
the  -court,  as  they  are  of  deep  concern,  not  onlv  to 
himself,  but  to  the  interest  of  justice,  and  of  all 
suitors  in  our  courts  of  equity. 

By  this  opinion,  the  ilecree  which  had  been  pro^ 
nounced  at  a  fofnler  term  for  the  payment  of  dc-  . 
finite  sums  of  money,  is  deemed  and  held  n  final 
oiiej  and  the  circuit  court,  of  consequence,  inhibited 
the  power  to  open  such  decree,  for  any  cause,  at  any 
term  subsequent  to  that  of  its  rendition.  Aitbougli 
another  part  of  the  decree^  evidently  interheutoryy  di- 
recting commissioners  to  make  partition  of  the  land, 
fiad  not  been  acted  on  by  a  report  of  tlie  commis* 
sioners,  or  final  deerse  thereon  for  partition  and  mu^* 
itinl  release  of  title. 

T!mt  the  branch  of  this  decree,  which  directed  a 
parh'^ton,  was  interlocutory,  if  there  i:s  a  distinction 
between  decrees  inlerhctUory  and  finals  seems  not  on-^ 
ly  to  be  admitted*  by  the  opinion,  but  seems  too 
clear  to  admit  of  argument  or  illustration.  What 
shall  be  deemed  a  decree  final  in  a  cause  ought  sure- 
ly not  to  be  a  matter  of  difficult  solution.  If  we 
take  the  meaning  of  the  term,  there  is  surely  not 
one  in  the  language  more  em|)hatic. 

A  final  decree  must  be  that  which  forever  puts  aa 
(^Hre  end,  by  closing  the  door  ef  justice  on  the.  paj^ 
ties,  ^uitore  in  that  court. 
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Tai  KOT  If  ^yj»  ^^f^r  fo  the  practice  of  the  English  rotirU 

Tcr.n.  of  cqtiity,  we  iinci  this  meniiinfe'  asri^neit  to  »i»cli  c?e* 

. rrcc,  Hi  conformity  with  which,  when  ftirh   final 

Pet  I  .M,  for  It  cf^i-ree  if«  pronoimce<l  as  that  refef reil  to  which  emf« 
I*-  LUfins.  ^1^^  rthove  cnu^,  and  every  part  of  it,  4he  ifeerw  is 
enrolled  in  parchment,  and  then,  anil  not  till  th^n, 
is  jrlared  hevond  the  rcnch'or  discretion  of  the 
chancellor  who  pronounced  it  t  who  ha«  power  al 
all  periods  previous  to  snch  tnrolmer^y  on  proper 
ground  made  out,  to  OfHsn  or  mo<lify  such  decr^,or 
id  grant  a  re-hearinf^  of  tlie  caiii<e.  Decrees,  then, 
ore  not  final  that  ilo  not  put  an  entire  ami  and  fini«li 
of  the  cause  hefore  the  court  of  orii^inal  juriadiction« 
whether  they  consist  of  orders  in  tlio  progremng 
or  prejMirinff  of  the  caure,  hy  siiccess^ive  steps,  inrvcfi* 
tiirntinfl^  or  illuHratins  the  farts  and  principles  finut 
ly  to  lie  matured  and.  settled,  or  uUgrhenton/  JiCKeu 
or  orders,  whether  such  intermedrKteorderrercfecrsei 
nettle  all  or  only  fMirt  of  the  facts  and  prinriples  Im 
volved  in  the  final  decision,  or  delerumne  one  or  all 
the  hrnnclies  of  the  dispute  or  controversy;  wliether 
they  decree  the  paytucnt  of  si^ns  of  money  either 
certaiidy  or  definitively,  as  in  tlie  present  case  ;  aN 
thoujirh  thev  may  be  definite  as  to  t^e  Amount  of 
sums,  or  things  to  be  paid  or  done  hy.  one  or  the 
other  party,  are  not  and  do  not  constitute  ihefyal 
decree  in  the  cause.  Nor  \b  this  ever  made,  till)  by 
disposing  of  the  whole  ranse  and  every  briuicbof  it, 
even  to  the  costs^  the  cloors  of  thi^t  tribunal  becouief 
forever  closed  ;  and  the  fiarties  are  lel\  to  tlsMur  bill 
of  review,  or  an  oppeal  to  the  trilnmol  having  a  re- 
viviuff  power.  Were  not  this  so,  hut  as  the  opinr 
ion  of  the  court  seems  to  indicate,  the  decree  for  the 
payment  of  definite  «unis  of  money>  as  well  as  thai 
for  a  partition  bv  commissioners  who  had  not  yet 
acted  or  rejK)''ted,  were  final,  thece  mi^ht  and  would 
be  in  this  and  mnnv  other  cause)*,  not  one.  hut  two 
or  more  final  decrees  in  the  snnie  rause,  orit  final  and 
the  otherti  sAll  niort  final,  ad  infinitum^  utitil  confuhion, 
%vor«:e  confounded,  would  enfue ;  and  it  would  he 
dilRcult  to  <leteruiine  uhen  the  parties  had  eot  \q 
the  final  termination  of  any  cauc^e.  But  if,  a.«(  indet'd 
i[  appears  tp  vour  fjetilioner  self-evident,  there  ran 
be  but  ono  fithal  decree  iu  the  sumo  cause  by  lk»  couft 
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oforifi^inal  jurwdirtion,  it  is  that  decree,  and  that  "Pa "ot 
only,  which,  having  tsettied  not  one,  htit  all  the  mat-  ^^ 
fers  ill  conte>t  lietweeii  the  imrtieA,  clo>es  tt^e  door  of 


DD.  ' 


litigation  of  that  trihtuial,  and  puts  the  parties  to  ivuuuii   ur  a 

tiieir  bill  of  review  or  a  revision  of  the  raj*e  before  «^*^**«aniig. 

the  ap|iellate  jurisdiction  ;  and  for  the  correctness 

Of'  this  definition,  your  petitioner  refers  your  hoiioi*B 

to  Hinde's  and  otiier   books   of  chancery  practice, 

which  he  believes  will  hear  him  out  in  the  positions 

he  has  assumed.     And,  surely,  if  be  is  supported  by 

the  H^gli^h  acljudittations  and  the  praAice  of  the 

courts  of  equity  in  this  coaitry,  the  prim  iples  w  hi«  h 

ouuht  to  govern  in  stich  court  will  lie  lietter  eifeitu- 

ated,  an<l  the  substantial  ends  af  justice   lie  tietter 

and  more  certainly  atlained,  by  the  liberal  applii-a- 

tion  of  an  enlightened  ami  ju^  discretion  e:lercised 

over  parties,  by  giving  theun  ample  time  for  the  full 

preparation  of  their  causes^  and  thereby  attaining  the 

ultimate  end  and  purpose  of  all  earthly  tribunals| 

equal  ami  substantial  justice. 

In  support  of  the  power  of  the  chancellor  to  set 
aside,  or  modify  his  decrees,  on  motion,  or  by  peti- 
tion, and  the  stage  at  which  such  decree  hecames  ir- 
revocable by  the  court  of  original  jurisdiction,  the 
court  are  referred  to  Hinde's  Practice  in  Chancery, 
pjige  442,  445  ;  l(  Atkins,  403.     11  Vczey,  517. 

But  authority  still  more  conclusive  ou  this  ques* 
tion,  will  lie  found  iu  the  case  of  Kemp  va.  Squire^ 
I  Vezey,  £05. 

It  was  a  petitiofi  to  have  the  enrolment  of  a  de- 
cree set  asiae  because  of  the  great  neglect  of  the  .soli- 
citors employed  in  the  cause  ;  and  on  soleum  argu- 
ment, and  the  citation  of  several  crises,  which  are 
fully  stated  in  the  argument,  the  decree,  althouLb 
final  and  enrolled,  was  set  aside.  The  chanc*ellor, 
in  delivering  his  opinion,  employing  this  emphatic 
language:  ^^No  irregularity  or  misbehavior  of  the 
delendant  to  induce  the  court  to  set  aside  this  en- 
rolmerU  ;  but  any  court  of  justice  will  incJIne,  as  far 
as  in  its  power,  to  open  what  is  concluded,  that  the 
elients  may  come  before  the  court,  and  that  the 
plaintiff  may  not  be  pre4  luded  fi^m  entering  there- 
in, and  have  justice  done."  And  in  a  suhseqiient 
page  of  the  same  opinion,  he  says ;  ^^  Compare  thi(i 
Vol.  VII,  §0 
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^^"•*  to  the  proceedines  at  comidon  law,  when  a  juriKment 

Todd.  >'  signeJ,  by  default,  for  warit  of  a  plea  or  any  other 

^  ;■■  default,  although  the  plaintiff  in  the  caut«  is  strictly 

^iarini^'  *  regular,  yet  will  the  roiirt  set  It^ide  that  judgment, 

^'      though  they  will  vary  the  circumstances  and  terms 

on  the  defendant,  according  to  the  nature  ef  the 

case.'' 

The  atteirtion  of  the  eoort  *is  mort  earnestly  soiic* 
ited  to  an  attentive  perusal  of^his  case,  as  one  admi- 
rably ealculftted  to  evince  tlie  Hheral  indulgence  of 
the  British  chancellor  in  effecting  4he.  purpose  for 
which  that  liberal  tribunal  was  inslitiited — ^tlie  at- 
tainment of  the  ultimate  justice  of  all  cases  in  4itiga* 
tion  before  them,  by  extending  the  time  and  oppor* 
tunity  for  full  and  ample  |)reparatfon  and  investi- 
gation of  the  entire  merits  of  a  cause  before  the  door 
of  justice  is  finaUy  closed  upon  them.  A  final  de- 
cree enrolled  on  .parchment  in  all  the  solemn  forms 
of  that  court,  having  been  opened  and  set  uside  by 
ihis  enlightened  chancellor;  for  wh4ch  it  will  ap- 
pear he  has  the  authority  not  only  of  former  chan- 
eellors,  but  of  the  House  of  Lords. 

Wherefore,  and  e8|ieciaI1v  for  the  flagrant  error 
in  the  face  of  the  decree  itself,  in  relation  to  the  sum 
decreed  on  accouiiit  of  the  monies  paid  Buckhannon 
for  his  improvements,   against  your  petitioner,  he 

Irays^hat  a  re-hearifig  of  the  ca«se  mav  he  awarded 
iro-  I.  TALBOT. 

Per  etirtom.  A  re-hearing  is  granted  on  one  point  tf^ 
iy — that  is,  whether  Todd  is  entitled  to  a  decree  for 
one  half  of  the  rent  which  was  set  off  against  Buck« 
hannon^s  improvements. 

And  aAer  a  re-argument  of  the  cause,  Chief  Jus^ 
tice  Robertson  delivered  the  Opinion  of  the  Court 
as  follows  : — 

Upon  re-consideration,  we  are  inclined  to  the 

opinion,  that,  according  to  a  proper  construction  of 

^  the  allegations  of  the  bill,  as  to  the  contract  for  the 

improvements  and  partition,  Todd  is  entitled  to  a 

decree  (for  improvements)  for  only  so  much  as  he 
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actoally  paid  Buckhannon^  Ibat  h,  $t080,  and  inte-  MoBavisl  * 
rest  thereon.     It  seems  that  the  moiety  of  the  rents  WaioHv. 
was  waived  by  that  contract,  as  now  construed.  .  /•    • 

Wherefore,  the  opinion  and  mandate  are  hereby 
corrected  to  that  extent;  but,  in  other  respects,  mu^t 
remain  unaltered* 


McDaniel  i>5.  Wright.  CaiH«ay, 

Appeal  from  the  Noltuo  Cifcait ;  BooK£E,  Jadg»«  C««e  147* 

Rescission  of  contracts,     Prineifml  and  agent,    JFVaud, 

Judicial  hnotcUdge. 
ChierJustice  Robertsok,  delivered  the  npfnion  ortbe  Coarf.      Ottobfl,t.* 

The  appellant,  Riedman  McDanie), 
filed  his  bill  in  chancery  against  the  appellee,  Rich- 
ard Wright,  praying  for  a  rescission  of  a  contract 
whereby  he  had  sold  to  Wright,  for  f  100,  his  inter- 
est as  one  of  the  heirs  of  Peter  Becroft,  who  had 
died  in  1825,  childless  and  intestate.  On  the  hearr- 
ing  upon  bill,  answer,  and  depositions,  the  circuit 
court  dismissed  the  bill  absolutely-^ 

It  seems  that  Rachel  McDaniel,  who  died  before 
1825,  was  a  sister  of  the  decedent,  Peter  Becroft, 
and  would  have  been  entitled,  if  she  had  survived 
liim,  to  one  seventh  part  of  his  estate,  or  about 
$1500,  the  estate  having  amounted  to  about  $10,500; 
that  she  had  had  ten  children,  four  of  whom. had 
died  prior  to  the  death' of  Peter  Beoroft,  onexhild* 
less  and  three  leaving  issue;,  that  of  the  aix  aurvi- 
vors,  the  appellant  and  the  wife  of  the  appellee's . 
were  two;  that,  hearing  of  Becroft's  death,  the  ap- 
pellant and  another  of  the  six  survivors,  determined. 
to  ascertain  the  extent  of  their  interests,  and  agreed 
with  the  appellee  that  if  he  would  go  to  Frederick 
county,  in  Maryland,  (where  the  decedent  had  lived 
and  died)  and  attend  to  their  claims,  they  would' 
reimburse  a  just  proportion  of  his  expenses  and  pav 
him  a  reasonable  sum  for  his  services — and  accords 
ingly  gave  him  authority  to  collect  whatever  might 
be  due  to  them;  that  he  went  to  Maryland  twice^ 
but  failed  each  time  to  collect  any  thing,  because,  on 
bis  first  visit,  the  estate  was  not  ready  for  distribu- 
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lffcI>AwiBi^     tion,  and  on  his  second   visit   his  authority   wnil 
-y  ^  ^■'  deemed  imperfect;  that  after  his  return  the  second 

^^^  timft^lift  bought  the  claim  of  the  appellant  for  $100, 

and  having,  in  the  mean  time,  obtained  a  sufficient 
authority  from  all  the  heirs  of  Rachel  McDaniel, 
he  went  a  third  time  to  Maryland,  and  then  receive 
ed  $1400  as  the  aggregate  amount  of  the  joint  inter- 
est of  alt  who  were  entitled  to  any  thing,  as  repre* 
sentatives  of  Rchael  McDaniel. 

The  bill  charges  that  the  appellant  had  supposed 
that  the  children  of  the  three  who  had  died  prior 
to  Becroft's  death,  were  entitled,  as  well  as  the  sit 
survivors,  to  nortions  of  his  estate,  and  that,  there- 
fore, the  apiieiiant's  interest  was  only  one  ninth  part 
of  the  seventh  to  which  his  mother  would  have 
been  entitled;  that  tlie  appellee  had  ascertaitied,  on 
his  first  visit  to  Maryland,  that  by  the  law  of  that 
•tate,  the  graad  children  of  Rachel  iVjcDaniel  were 
entitled  to  nothing;,  but  that  her  six  surviving  chil- 
dren were  entitled  to  the  whole  of  her  interest  in 
Becroft's  e!^tate,  but  that  he  not  only  concealed  the 
fact,  but  fulsely  represented  to  the  appellant  that  his 
interest  was  only  one  ninth  instead  of  one  sixth  part. 

The  answer  denies  fraufl  in  suggei<tion  or  suppres- 
sion, ami  alleges  that,  on  his  second  visit,  a  lawyer 
told  tlie  appe]lt*e  that  the  six  survivors  were  alone 
entitled,  and  that  a  judge  told  him  Rachelj  McOan- 
iel's  interest  was,  according  to  tlie  law  of  Maryland, 
divisible  into  nine  shares,  and  that  he  himself  did 
not  know  which  of  his  counsellors  were  right. 

Contract!  be-  Contracts  between  agents  and  their  principles,  as 
*^^®"  ?-**"^  between  others,  standing  in  confidential  relations, 
princiiwla,  a»  s*»«"'^' *>«  jealously  scrutinised  by  the  chancellor, 
between  and  slight  circutostances  of  inequality,  surprise,  or 
othfra  stand-  |iardbhip,  may  be  sufficient  to  vacate  them  even, 
dInUaf  rei»".  sometimes,  without  proof  of  actual  fraud.  In  this 
tiona,  should  case  it  was  the  duty  i)f  the  appellee,  as  an  honest 
bexeaJ.uslj  man  and  a  faithful  agent,  to  communicate  to  the 
jre"ihT.?^^er  appellnm  knew  or  had  even  heard,  which 

lor,  and  flight  migbt  affect  the  value  or  extent  of  his  interest;  and 
oircnm^ta- c -s  jf  he  failed  to  i\o  so,  and  in  consequence  of  that 
wrprii"  or^'  failure,  (even  without  any  misrepresentation)  ob^ 
hardship  maj  tained  his  interest  for  less  than  would  have  been  de? 
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tnnnde<1  oji  a  ftill  view  of  all  the  facts,  honestly  anil  M(?Daxibl 
truly  discl'jseil,  it  would  be  rigiit  to  rescind  liie  cou-  y^jj'^',. 
tract.  '  .; ! — . 


It  16  true  that  there  is  bat  an  inconsiderable  dif-  ^'  ^"'^^•^ ,"' 
ference  between  the  appellant's  interest  at  its  max-  th.'in,  uvt^n 
iinntn  estimate,  and   the  $100  given  for   it,  when  bo  ieiim  ;<.* 
added  to  the  amount  to  which  the  appellee  would  wiihout  Moof 
seem  to  be  entitled   for  expenses  and  service,  if  the  f^a^V* 
contract  l>e  rescinded.     That   circumstance  should 
not,    however,  operate   decisively,  if  other wii»e  it 
would  be  clearly  right  to  decree  a  rescission. 

But  as  the  case  was  pre^nted  to  the  circuit  Judges 
he  ought  not  to  have  decreed  a  resci.^sion.  ft  does 
not  sufficiently  ap|>earthat  the  appellant  was  entitled 
to  a  sixth,  or  to  more  than  he  supposeil  he  was,  \Jz. 
one  ninth  part.  The  answer  is  silent  on  that  sub- 
ject, and  there  is  no  proof.  There  is  nothing  in 
this  record  to  show  what  the  law  of  Maryland  i&; 
and  the  law  may  even  there  be  unj^ettled  or  uncer* 
tain,  and  a  mere  matter  of  speculation  about  which 
jurists  may  entertain  opposite  opinions.  It  is  not  a 
matter  which  should  be  presumed  to  have  been  cer- 
tainly in  the  knowledge  of  the  apiiellee.  It  appears 
that  the  ap|iellee  has  stated  to  the  appellant,  and  lo 
some  others,  sinc«  he  collected  the  ^1400,  that  t(ie 
fund  due  to  Mrs.  McOaniel's  children  was  distribu- 
table into  nine  shares,  by  the  law  of  Maryland,  and 
that  he  has  said  to  some  of  those  claiming  as  heirs 
of  the  three  children  who  died  liefore  the  death  of 
Becrofi,  that  the  law  distributed  the  fund  into  six, 
parts  only,  and  that  consequently,  none  but  the  six 
surviving  children  of  Mrs.  i>lcJf)aniel  were  entitled 
to  any  thing.  But  all  this,  in  its  most  unfavorable 
aspect,  does  not  prove  what  the  law  is,  nor  show 
that  the  appellant  is  entitled  to  one  sixth  part,  or 
that  the  heirs  of  the  three  deceased  children  of  Mrs. 
McDaniel  are  not  entitled,  per  sirpes^  to  three  parts 
out  of  nine.  It  seems  that  the  appellee  had  authori- 
ty from  from  the  claimants  of  nine  shares,  to  collect 
whatever  was  due  to  any  and  to  all  of  them;  and  it 
dfies  not  appear  that  he  collected  for  six  only,  but 
simply  that  he  received  $1400for  one  entire  seventh 
pa*  I,  lo  which  the  children  of  Mrs.  McDaniel  were 
entitled;  without  having  had  jt  a^<;ertained  J[udicial* 
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ly,  or  otherwise,  thai  the  amount  eo  collected  WM 
cistributable  into  nine  or  only  six  parts. 

Not  knowing,  judicially,  what  the  law  of  Mary- 
land is  or  was,  this  court  cannot  decide  that  the  ap* 
pcllant  is  entitled  to  as  much  as  one  sixth  or  to  more 
than  one  ninth  part  of  the  one  seventh  part,  t» 
which  his  mother,  if  living,  would  be  entitled. 

Wherefore,  the  decree  must  be  affirmed* 

C.  *a.   fRcWtJe,  for  appellant. 


Gray  vs.  Combs. 

CtPOf  to  the  Logan  Circuit;  Brodnax,  Judge. 

^ing'gun»,     Defenct  of  person  and  proptrlyy     Pre^ 
renrion  of  trimt.     Ftkmy.     Slaves. 

Judge  Nicholas  d  'livcred  the  opinion  of  the  conrf. 

To  an  action  on  the  case,  brought  by 
Gray  against  Combs,  for  killing  a  ne^ro  man  slave, 
the  fatter  plead  in  substance,  that  as  clerk  and  store 
keeper,  he  had  the  care  and  custody  of  a  brick 
ware-house,  containing  a  variety  of  goods  of  great 
value,  that  before  the  killing  said  slave,  some  person 
having  been  in  the  habit  of  entering  said  Ware-house, 
at  night,  and  stealing  goods  therefrom,  though  well 
secured  with  good  doors  and  locks,  and  the  defen* 
dant  not  being  aide  to  apprehend  said  thief,  for  the 
protection  of  said  property  and  prevention  of  such 
stealing,  set  up  a  loaded  gun  on  the  inside  of  the 
house,  with  a  string  tied  to  the  trigger;  that  said 
slave,  in  the  dead  hour  of  the  night,  with  the  intent 
of  stealing  said  goods,  broke  and  entered  said  house, 
pushed  against  said  string,  and  thereby  caused  the 
gun  to  go  off  and  himself  to  be  shot  and  killed,  &c. 
To  this  defence  the  plaintiff  demurred,  and  the 
court  having  overruled  the  tiemurrer  and  given 
judgment  for  the  defendant,  the  plaintiff  prosecutes 
this  writ  of  error. 

For  the  defendant,  it  is  contended,  that  his  act  is 
only  to  he  viewed  in  this  suit,  with  an  eye  to  the 
civil  code,  and  the  iiilting  of  the  slave -to  lie  treated 
n««therwise  than  the  kilting  of  an  ox  under  similar 
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etrcnmstanrcs,  and  that  if  he  has  infringed  any  fmrt^JRAip 
of  the  criminal  code,   he  must  he  left  to  a  criminal  ^^^^^* 

f»rosecntion  for  his  |ninishment.     This   cannot   be.  .    ,^ 

f  what  he  has  done  is  illegHl,  he  is  nonetheless 
responsible  to  remunerate  the  master  for  the  value  of 
the  slave,  heratise  he  may  also  he  responsible  to  the 
state  for  taking  the  life  of  a  human  being.  His  act, 
whether  viewed  livily  or  criminally,  must  be  ad- 

i'udged  of  in  all  its  consequences,  according  to  its 
egality,  and  it  is  tierfettly  imumterial  whether  the 
rule  for  testing  its  legality  be  found  in  the  civil  or 
the  |>enal  code.  But  conceding  the  distinction  at- 
tempted, we  should,  by  no  means,  lie  prepared  to 
concede  the  consequence  deduced  from  it.  A  simi- 
lar process  of  reasoning  would  justify  the  destruo* 
tion  of  human  life,  in  the  prevention  of  any  mere 
trespass,  by  the  use  of  like  indirection  in  the  mode 
of  defence. 

For  the  plaintiff  it  is  contended,  first,  that  the 
use  of  means  calculated  to  produce  death,  by  what* 
ever  indirection  they  may  have  been  used,  areas  ob- 
noxious to  the  censure  of  the  law,  and  render  the 
user  as  culpable,  as  if  they  had  been  used  directly 
and  immediately  by  himi^lf. 

Second,  That  the  thefl  or  robbery  attempted  by 
the  slave,  if  perpetrated,  would  have  been  no  felony, 
but  only  a  misdemeanor,  punishable  by  stripes  alone. 

Third,  That  the  law  does  not  allow  the  taking 
of  human  life,  except  for  the  necessary  prevention 
of  a  crime,  which,  if  committed,  would  be  punish-' 
ed  by  the  law^  with  death. 

The  first  of  these  propositions  may  well  be  con- 
ceded. The  second  is  undeniably  correct.  By  the 
19th  section  of  an  act  of  1802,  II.  Dig.  1 160,  it  is 
declared  that  a  slave  convicted  of  any  other  offence 
than  murder,  arson,  rape,  robbery  from  the  person, 
and  burglary,  shall  be  sentenced  to  receive  any  num- 
ber  of  lashes  not  exceeding  thirty-nine.  1  he  third 
section  of  an  act  of  1806,  Dig.  1161,  declares  in  sub- 
stance, that  any  offence  in  a  slave,  for  which  stri|)efi 
are  imposed  as  the  only  punitboient,  thall  (>•  deemed 
a  misdemeanor  only. 
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Gbat  In  support  of  the  Uiird  propoMtton,  we  are  refer- 

CniwBs*'  ""^  ^^  the  .language  used  hy  judge  Blackstone  od 

■■■  -  ■■  thU  suhjert,  IV  Com.  Vi\  After  citing  the  instan- 
ces in  which  the  law  justifies  kiliin^r  to  prevent  the 
perfietration  of  various  ci  iuies,  he  allude^  to  another 
which  he  makes  no  douht  may  he  equally  resis^ted 
bv  the  death  of  the  unnatural  aggressor.  **For, 
says  he,  the  one  uniform  principle  that  runs  through 
our  own  and  all  other  hiws,  seems  to  he  this,  that 
where  a  crime  which  in  iti>elf  is  capital,  is  endea- 
vored to  be  rommitted  by  force,  it  is  lawful  to  repel 
that  force,  by  the  death  of  the  party  attempting." 
^^Tlie  law  of  England,  like  that  of  every  other  well 
regulated  community,  is  too  tender  of  the  puhlio 
))eace,  too  careful  of  the  lives  of  the  subjects,  to 
suffer,  with  impunity,  any  crime  to  be  prevented  by 
death,  unless  the  same,  if  committed,  would  also  be 
pxmished  by  death."  If  the  law  \ie  as  thus  laid  down, 
it  is  difficult,  if  not  impossible  lo  escape  the  con- 
clusion, that  the  act  of  the  defendant  in  this  case, 
was  illegal,  and  he  consequently  respousit>le  for  the 
vahic  of  the  g^lave.  For  as  the  crime  would  not.  if 
couimitted,  liuve  been  punished  with  death,  it 
would,  according  to  this  rule,  have  been  unlawful  to 
kill  him. 

But  we  cannot  accede  to  the  correctness  of  this 
The  rule,  a§  rule,  no  authority  is  cited  in  support  of  it,  and  we 
sir  wnTiam^ '^'^^^^  "^"®'  sufficient  to  sustain  it,  Can  l)e  found. 
Biackfctone,  Its  recognition,  would  singularly  and  essentially 
that  the  law    curtail  the  right  of  self  defence  in  this  state,  as  here-. 

fer"anTcrime*^'^^*'^  *"PP^^^*  *®  ^  °"^  '**'*?  acted  upon,  witfe 
to  bepreten'ftthe  approbation  of  all  the  virtue  and  intelligence  of 
ed  hy  death,  the  community.  In  such  a  community,  where  the 
""^^  e'Vf  *^  rights  of  self  defence  are  so  dearly  cherished  and  so 
miued,  would  ^^^^  maintained  by  the  sentiments  of  our  popula* 
be  panishrd  tiou,  it  would  not  merely  be  with  reluctance^  but 
by  death,"  is  extreme  regret  that  we  should  acknowledge  our- 
In^^mort^civi-  ^^^^  comjielled  to  adopt  or  follow  so  restricted!  a 
lized  r/>uii-  rule.  The  result  would  be,  in  the  present  state  t  f 
tries  the  nu-  our  criiuinai  code,  that  neither  highway  robbery^ 
tei*^"o?'re9i?.  '•!*»  ^**  *  variety  of  other  equally  attrocions  crimes 
tanceinthe  Gould  be  lawfully  prevented  by  the  death  of  th# 
recesiMiry  de- aggressor.  Imleed,  we  apprehend  that  it  would  lie 
ftQMofthe    as  futile,  as  unwise,  for  even  the  legislature  lo  aa- 
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noiince  such  a  rule.     PuWic  sentiment  is»o  decidecif-  €^iur 
y  an  I   unalterably   opposed  to  it,  that   it  would  be  Combs** 
vain   to   attempt   its  enforcement.     In  vain   would 


the  wayfairer  be  directed  to  surrender  Iriss  horse  and  pe''«on  <»r  pr  >- 
hi«  purse  to  a  robber,  rather  than    protect  them  by  thr»er"etr!j!^ 
the  death  of  the  assailant.     In  vain  would  juries  be  tion  of 'rnmci 
called  on   to  punish  with  the  gallows,   a   necessary  ™"»*  grc  iJj 
defence  of  female  chastitv.     We  fear  not  the  impu-  ^^ouo/^of 
tation  of  temerity,    in   hazardins;  the  opinioo,  that  pui.isiioK  at    ' 
Bhickstone  has  misconceived    both  the  rule  and  the  pr'^^cnbed  by 
reason  of  it.     In  every  civilized  community  except  iero^^ai^**' 
where  tliere  prevails  such  a  draconic  code  as  exists  **^ 

in  England,  the  authorize/l  extent  of  resistance  in 
the  necessary  defen<«  of  the  person  or  property 
avainst  the  per|>etration  of  crimes,  must  greatly  ex- 
ceed  the  amount  of  punishment  prescribed  by  law 
for  their  perpetration.  The  final  sanctions  of  nil 
VfUe  codes  are  framed  in  a  spirit  of  true  clemency, 
and  with  a  view  rather  to  deter  from  the  commis- 
sion and  rejietition  of  crime,  than  thorou«rhly  to 
avenge  an  injtiry  done.  Much  of  the  punishment 
is  left  to  the  conscience  of  the  criminal,  and  to  th* 
ultimate  aveni^er  of  all  human  crime.  On  the  other., 
hand,  the  right  of  necessary  defence,  in  the  protect 
tion  of  a  man's  |)erson  or  property,  is  derived  to  him 
from  the  law  of  nature,  and  should  never  l>e  nnne* 
cessarily  restrained  by  municipal  regulation.  How- 
ever proper  it  may  be  for  every  well  or<lered  com- 
munity  to  be  tender  of  the  public  peace,  and  careful 
of  the  liyes  of  its  citizens,  there  can  he  neither  po- 
Ircy  or  propriety  in  extending  this  tenderness  and 
pare  so  far  as  to  protect  the  robber,  the  burglar  and 
tlie  nocturnal  thief,  by  an  unnecessary  restraint  of 
the  honest  citizen^s  natural  right  of  self  defence. 
Sir  Matthew  Hale,  in  speaking  on  this  subject,  says, 
^^the  right  of  self  defence  in  these  cases  is  founded 
in  the  law  of  nature,  and  is  not,  nor  can  be  su^ier- 
ceded  by  the  law  of  society.  Before  societies  were 
formed,  the  right  ot  self  defence  resided  in  indivi- 
duals, and  since,  in  cases  of  necessUy,  individuals  in^ 
corporated  into  society,  cannot  resort  for  protection 
to  the  law  of  society,  that  law  with  frreat  propriety 
and  strict  justice  considereth  them  as  still,  in  tbat 
instance,  under  the  nrotertion  of  the  law  of  nature.' - 
Vol.  Yil.  61 
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'^*^^,  Indeed  Blackstone  himi^elf,  IV  Com.   180,  hoM» 

CoMRB.  tills  lansrimffe,  ^'Siirh   homicide  a»ij  committed  for 

—— ——  the  prevention  of  any  forcibk  and  alrocwns  crime,  is 

jiisf ifiahte  hy  the  law  of  nature,  and  a]s^o  by  the  law 
of  England,  as  it  stood  so  early  as  the  time  of  Brae- 
ton,  and  hf  it  \n  einre  declared  tn  statute,  XXlV 
Hen  flc.  6."  He  then  cites  the  Jewish  law,  which 
punishes  no  thef^  with  death,  ytU  justifies  homicide 
in  ca«^s  of  nocturnal  honse  breaking.  *'lt  a  thief 
1>e  found  hreakiner  up  and  he  he  smitten  that  he  die, 
no  Mood  shall  he  shed  for  htm,  but  if  the  sun  be 
risen  there  shall  blood  be  shed  for  him.'*  He  then 
cites  the  law  of  Athens,  whereif  »ny  theft  was  com- 
mitted by  night,  it  was  lawful  to  Kill  the  criminal  if 
taken  in  the  fact,  and  the  transcription  of  the  same 
law  into  the  Roman  twelve  tabfes^  and  concludes 
thus,  ^^whirh  amounts  very  nearly  to  the  same,  as 
is  permitted  by  our  own  constitutions.''  Without 
attempting  to  reconcile  this  language  with  that  first 
juoted,  an  apology  nmy  be  found  for  the  latter,  in 
fact  that  almost  every  fcrahU  and  atrocious 
M^rime  is  punishefl  with  death,  by  the  laws  of  Eng- 
land, so  that  the  rule  as  laid  down  by  Blackstone 
may  there  be  strittlv  correct  in  its  letter,  though 
not  in  its  spirit  or  for  the  reason  assigned  by  him. 

We  have  not  had  access  to  Bracton,  to  see  the  ci- 
tation made  from  him  by  Blackstone,  but  have  met 
with  the  followinfir  quotation  from  him  in  a  note  to 
Hale,  4S8.  Qui  latronjim  occiderit,  noctumum  vel  diu- 
tumum,  non  tenttur,  ri  aliterpericulum  evadere  non  poi- 
nt tenelum  tamen  sipossit. 

It  i!^  evident  from  the  language  used  by  Hale,  P. 
C.  484  to  46d,  that  he  phued  justifiable  homicide 
upon  the  ground  of  the  prevention  of  a  felony  and 
not  the  prevention  of  a  crime  punished  by  death. 
After  stating  a  case  of  justifiable  homicide  in  defence 
of  a  third  person,  he  says,  ^'and  the  reason  seeina 
to  be  because  every  man  is  bound  to  use  all  possible 
lawful  means  to  prevent  a  felony.'*  Again — **In 
case  of  n  felony  attempted,  as  well  as  of  a  felony  com- 
mitted, every  man  is  thus  far  an  oiEcer,  that  at  least 
in  killing  the  attempter  in  case  of  necessity,  puts 
him  in  the  condition  of  se  defendendo,  in  defending 
his  neighbor." — "now  concerning  felonies,  as  therc^ 
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is  a  difference  between  tliem  and  trespasses,  so  there  Or^v 
18  a  difference  among  tlietnbelves,  in  relation   to  the  ^i  ,,  ^'* 

|)oint  of  4e  dejendenio.     If  a  man  come  f^  take  my  -^ 

goods  as  a  trespasser,  f  may  justify  the  beating  him 
in  defence  of  my  goods,  but  if  I  kill  him  it  is  man- 
slaughter. Bui  if  a  man  come  to  rob  me  or  take 
my  goods  as  njthn^  and  in  resisting  I  kill  him,  it  is 
mt  deje^uktido  at  least |.  and  in  some  cases  not  so 
much.'' 

He  further  says  tliat  the  statute,  XXIV  Hen.  8  c 
5,  was  but  declarative  of  the  law  as  it  stood  before, 
and  to  remove  a  doubt,  and  puts  the  killing  a  robber 
in  or  near  a  highway,  &v.  in  the  same  condition  with 
one  that  intends  to  rob  or  murder  in  the  dwelling 
house,  and  exempts  both  from  forfeiture. 

Foster,  p.  273,  says,  **a  party  may  repel  force  by 
force,  in  defence  of  his  ]>erson,  habitatiqn,  or  pro*- 
perty,  against  one  wbo^  manifestly  intendeth  and  en- 
deavoreth,  by  violence   or  surprise,   to  commit  a 
known  ysfenj^  on  either*" 

From  these  authorities,  and  what  we  deem  to  be 
the  reason  of  the  law,  it  would  seem,  that  the  right 
of  killing  to  prevent  the  per{)etration  of  crime,  de- 
pends more  upon  the  character  of  the  crime,  and 
the  time  and  manner  of  its  attempted  perpetration, 
than  upon  the  degree  of  punishment  attached  to  it 
by  law,  or  upon  the  fact  ot  its  being  designated  ia 
the  penal  code  as  a  ielony  or  not.  A  name  can.nei-^ 
ther  add  to,  or  detract  irom,  the  moral  (pialities^of  a 
crime,  and  in  the  e\«  of  reason  and  justice,  the  in- 
trinsic nature  of  the  offence,  together  with  ttie  time 
and  manner  of  its  attempted  commission,  must  ever 
test  the  legality  of  the  means  to  be  resorted  to  for 
its  prevention.  It  is  not  absolutely  necessary,  how- 
ever, for  the  purposes  of  this  case,  to  do  more  than 
place  it  on  the  ground  of  the  prevention  of  a  felony. 
For,  though  the  robbery  attempted  in  this'  ca^e 
would  only  have  beea  a  misdemeanor  in  a  slave, 
yet,  in  a  white  i^erson,  it  would  have  been  a  felony; 
and,  therefore,  though  according  to  strict  law,  it  may 
not  iiave  been  a  justihable  means  of  prevention  as 
against  a  sl»ve,  suth  beinj^  known  to  be  the  charac- 
ter of  the  thief,  yet,  in  the  absence  of  such  know- 
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GRAr  ledgc^  wc  would  supposf^  a  resort  to  such  means  jns*' 

CombI''  tifiable,  as  is  permitted  against  the  general,  roore  nu- 

-'  inerous  and  worthier  dass  of  the  community,  and 

the  circumstance  of  the  calamity  lighting  upon  one 
of  the  other  class,  is  to  be  taken  at  misadventure. 
Whatever  cavils  may  l)e  entertained  against  such  a 
course  of  reasoning,  we  should  feci  little  hesitation 
in  resorting  to  it,  if  necessary,  to  render  slaves  lia- 
ble to  all  the  same  perils  that  whites  incur  in   noc« 
turnal  depredations,  ai^d  justifying  as  against  them 
the  same  means  of  defence  as  agaii>st  whites.     The 
crime  is  of  the  same  moral  die  in  each,  and  neither 
justice  or  noliry  would  allow  the  inculpation  of  a 
resort  to  the  necessary  means  of  prevention  against 
its  perpetration  by  one,  and  not  by  the  other,  mere* 
ly  from  the  circumstance  that  the  offence  when  com- 
mitted by  oiif ,  is  designated  in  our  code  by  a  dif- 
ferent name,  than  when  committed  by  the  other. 
«1ie  right  of        the  right  of  punishing  crimes,  and  the  infraction 
so'f^*' ?"«*•>•  of  individual  rights,  may  well  lie  presumed   to  be 
ft^^mBaci^y    suf'-endcred    by   every    man    to   the   whole   com^ 
but  H  a  rijft.f  munity,  when  he  eiiters  into  civil   society.      The 
which  every     well   being  of  societv    requires  it.     Not   so,  how- 

bnVgi^^Uh      •^^'^'  "  ^°  ^^  '''?**^  ^^  delence.     Its  |>ossession  and 
him  into  8  -    exercise  arc  still   necessary  to  individual  security, 
oiefy,  and  •»»-  and  not  incompatible  with  the  public  gooil.     It  Is 
tairs  in  iooi  -  truetociety  may  curtail  this  right,  and  no  doubt  does 
far  a»  the        restrain  its  exercise  in  many  important  particulars, 
lawsofsocie-  But  it  is  emphatically  a  right  brought  by  the  indi- 
SulUjlTii*'"''    vidnal  with  him  into  society,  and  not  derived  from 
it.     He  consequently  retains  the  plenary  right,  ex- 
cept  so  far  as  it  has  been   restrained  by  the  laws  of 
society.     The  extent  of  the  right  of  defence  is  nc(  es- 
sarily    undefined  by  the   law  of  nature.     Its   only 
limit  is  necessity.      l«  'I'hat  law,"  says  Rutherforth, 
«' allows  us  to  defend  our  i)ersons  or  property,  and 
stich  a  general  allowance  implies,  that  no  particular 
means  of  defence  are  prescribed  to  us.     whatever 
means  are  necessary^  must  be  lawful,  because  It  would 
be  absurd  to  suppose  that  the  law  of  nature  allows 
of  defence,  and  yet  foibids  us,  at  the  same  time,  to 
do  what  is  necessary  for  this  purpose.     It  follows, 
that  he  who  attempts  to  injure  us,  gives  us  an  inde- 
$nile  right  over  his  person,  or  a  right  to  make  use 
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of  such  means  to  prevent  the  injury,  as  his  I)ehavior  Ghat 
and  our  situation  make  necessary."  He  also  says —  coMn 
''the  rijfht  of  defending  our  gooils   is  an   iiidcfinite  \  .  -, 

one,  ancl  that  we  are  not  naturally  debarred  from 
procebding  to  extremities  in  their  defent'e,  where  the 
obstinate  injustice  of  those  who  would  deprive  us  of 
them  renders  this  necessary.''  The  same  author  al- 
so vindicates  such  defence  of  our  goods  as  may  end 
in  the  death  of  him  who  attempts  to  take  them  ft  ou) 
us,  as  consistent  not  merely  with  justice,  but  with 
benevolence  also.  This,  however,  is  a  question  for 
casuists.  It  is  one  witltwhich  we  have  little  to  i\o. 
Our  inquiry  is  limited  to  ascertaining,  whether  our 
municipal  code  has  restrained  the  natural  right  of 
defence  so  far  as  to  inhibit  what  the  defendant  ha^ 
done  in  this  case.  We  cannot  find  that  it  has. 
So  far  as  we  know,  there  has  been  no  authoritative 
precedent  for  so  saying.  We  are  not  at  all  disposed 
to  make  such  a  precedent. 

It  is  not  necessary  in  this  ca?e,  nor  shall   we,  whrm  n  pr-r^ 
therefore,  attempt  the  ditFicult   and  delicate  task   of?oii  ha- v  lu- 
defining  how  fur,  and  in  what  instances,  tiie  law  of  ^^<^  P^'^^P^rty 
society  has  restrained  the  ri<jht  of  defence  for  the  IvjmlliVo'lii- 
security  of  the  lives  of  our  ciliz.ens  from   the  wan-  weU  sorurcd 
ton  cruelty  aiNl  guileful  malice  of  those  who  mii^lit  ^v  ^^cUs  ar.d 
otherwise  indulge  their  evil  passions  under  the  guise  ia°^fi|i'J;,'* 
of  protecting  property.     We  shall  content  o\ir?elves  i.im,  nsan.'uU 
witb  saying  the  restraint  does  not,  and  should  not,  ciirional  ^cn- 
cxtend  to  this  case.     That  where  a  |>erson  has  valu-  jjj^*'/  "^nf'^^ 
able  property  in  a  strong  warehouse,  well  secured  spring  irnri 
by  locks  and  doors,  that  he  may,  as  nn  additional  which  rnn on- 
security  ai  nighl,  erect  a  spring  gun  which  can  only  *>  /V*  T^j^''*^  ^^ 
be  made  to  explode  by  entering  the  house.     That  ^1^)^"/,,^^'^^^ 
the  defence  used  by  the  defendant  was,  ihrrcfoie,  i.ousn. 
lawful,  and  the  calamity  which  ensued,  ascribable  to  ^'^- »'"'» •'^ivc 
the  slave's  own  act.     We  know  of  no  process  f)y  tfTsiJ^clIwaTl 
which  the  defendant  could  have  obtained  the  pro- honse  in  t  e  ' 
tection  of  the  law  against  an  unknown  thief.     The  "i^'it  time 
law  did  not  require  him  to  hire  a  guard  for  its  pro-  ]^^^J]  intentjo 
tection.     Neither  was  ho  bound  to  leave   it  to  thcinortljUy  " 
spoliation  of  nocturnal  depredators.     The  time  and  ^hot  by  such 
circumstances  constitute<l  a  case  of  nccessitv  that  Ic-  •p""^:  -"^-i 
gitimated  the  meaxus  resorted  to. 
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This  conclusion  is  sustained  by  the  respectaWe  nu- 
thoriry  of  Rutherforth,  in  his  Instil uto«,  ^JG.  ''Some 
injuries  of  a  lower  order,''  says  he,  *'thongh  not  ir- 
reparable in  their  own  nature,  are  so  by  accident. 
Tiicre  is  the  same  reason  why  a  m:m  sliould  be  at 
liberty  to  deiend  himself  against  these,  a!«  there  is, 
why  he  sho'jld  be  at  lii)erty  to  defend  himself  against 
those  of  higl»er  order,  where  he  can  have  no  assist* 
ance  from  civil  jurisdiction.  Of  this  sort  we  may 
reckon  the  loss  of  goods,  where  the  {person  who  at- 
tempts  to  steal  them  is  imknown  ]  or  wliere,  thongit 
he  is  known,  there  is  amoral  certainty  that  the  pub- 
lic can  never  interpose,  so  as  to  obtain  the  restitu- 
tion of  them.  The  rules  that  ought  to  be  observed 
in  these  circumstances,  are  the  same  as  ought  to  be 
oi)served  in  a  state  of  nature.  And  where  the  law 
of  nature  would  ju!^tify  a  roan,  considered  as  an  in- 
dividual, in  proceeding  to  extremities,  the  same  law 
will  justify  him  in  taking  the  same  measures,  though 
he  is  a  member  of  society."  Meaning  of  course,  as 
we  presume,  except  so  far  as  restrained  by  the  ordi- 
nances of  society.  As  liefofe  stated,  we  know  of  na 
law  restraining  the  right  as  exercised  in  this  case. 

We  have  been  unable  to  find  any  case  in  which 
this  ipjestion  has  come  before  any  of  the  courts  in  A- 
merica,  orany  English  court,  prior  tothe  revolution. 
But  in  the  case  of  Halt  vs.  Wilkes,  III  B.  and  A. 
304,  it  was  decided  by  the  court  of  King's  Bench, 
thut  a  |)erson  might  lawfully  place  loaded  spring  gims 
in  euc:losed  grounds  to  prevent  depredations  ;  and 
the  plaintiff  in  that  case  who  had  received  severe 
bodily  injury,  whilst  gathering  uiits,  from  a  gtm  so 
pliK  eii,  was  non-suited.  It  is  true,  the  plaintin  had 
notice  o(  (he  gun's  being  in  the  woods,  hut  that 
seems  not  to  have  been  treated  as  a  controlling  cir- 
cninstnnce,  for  it  is  conceded  by  the  court,  that  if 
the  setting  of  the  guns  had  been  unlawful,  notice  to 
the  plainiitf  would  not  have  exempted  the  defendant 
from  lial)iUty.  We  are  not  called  on  now  to  give  our 
dissent  or  assent  to  the  principle  ruled  in  this  case, 
but  mention  it  for  tlie  double  purpose  of  stiewing 
tiie  extent  to  which  such  means  have  been  permitted 
in  Englitnd  for  the  protection  of  pro|3erty,  and  of 
authorizing  a  suggestion  ot  tlie  propriety  of  legisla- 
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live  interposition,  for  the  restraining  within  clue  and  Bekry  btai, 
pro|jer  hounds  the  exercise  of  nny  such  right.  The  ^  ^\ 
determination  in  Wilkes  vs  Halt  was,  no  donht,the 
occasion  of  the  passing  of  the  act  of  the  British  Par- 
liament, VII  and  Vlli  Geo.  4  e.  18,  wiiich  declares, 
*^  that  if  any  person  shall  set  or  place,  or  cause  to  he 
set  or  placed,  any  spring  gun,  man-trap,  or  other  en- 
gine calculated  to  de^^troy  human  life  or  inflict  gre- 
Tious  bodily  harm,  with  the  intent  that  the  same, 
or  whereby  the  same,  may  destroy  or  inflict  gre- 
vious  bodily  harm  upon  a  trespass^er  or  other  person 
coming  in  contact  therewith,  the  {lerson  so  setting  or 
placing,  or  causing  4o  be  set  or  placed,  such  gun, 
trap  or  engine  as  aforesaid,  shall  be  guilty  of  a  mis- 
demeanor. Provided,  that  nothing  in  this  act  shall 
be  deemed  to  make  a  misdemeanor  within  the  mean- 
ing thereof,  to  set  or  cause  to  be  set,  from  sunset  to 
sunrise,  any  spring  gun,  mftn  trap  or  other  engine, 
which  sliall  he  set  in  a  dwelling  house  for  the  pro- 
tection thereof." 

The  jiidnment  must  l>e  affirmed,  with  costs. 

Morelitad  an<l  Brotvn  (or  plaintiff ;  Criliendcn  and 
Monroe,  for  defendant. 


Berry  et  al.  vs.  Berry's  Heirs.  chakoert. 

A;)|)ea!  fom  the  WootlTiril  Circ^ij;  Kki.lt  Ju  ig^e.  Case  14y» 

Bondy  interUniation  of.     Equities, 
Chief  Justice  Roscrtson  delivcretl  the  Opinion  of  (he  Court.  October  10. 

'This  case  was  once  before  in  this  .' 

ciHirt,  when  the  first  decree  of  the  circuit  court,  per-  bomf^macle  ^ 
petuating  the  injunction  to  a  judgment  in  ejectment  b>  caVsent  oi 
against  the  appellees,  was  reversed  for  want  of  prop-  ^'^  partip§ 
ef  parties.— Sec  III  Monroe.     The  proper  parties  ^^^\'^^^J^;^^^ 
having  been  hroaght  before  the  court  after  the  re-  it. 
turn  of  the  case,  and  some  further  pre{9aration  hav- 
ing been   m^de,   another  decree,  substantially  the 
same  as  the  first,  was  rendered  ;  and  the  defendants 
in  the  court  Iielow  have  again  appealed. 

As  various  points  are  now  urged,  which  were  ei- 
ther not  presented  by  the  former  record,  or  were  not 
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Bee^iv  et  al  nolitred  in  the  opinion  of  this  court  whicir  was  re* 
Kehuv's  vokcJ,  when,  on  considcralion«  the  first  cleerce  was 
iiriiis.  reversed  for  defect  of  parties,  it  will  l>e  proper,  be- 

_ fore  wc  proceed  to  etate  and  deciile  upon  them,  to 

))resent  an  outline  of  tiie  case  as  now  exhibited.  The 
facts  are  not  only  multifarious,  but  so  vague  and  im- 
))erfect  in  some  important  particulars,  as  to  compel 
this  court  to  resort  to  tleductions  not  perfectly  ron- 
( lusive  or  satisbctory  to  the  judicial  mind.  For 
example,  the  record  of  the  action  of  ejectment  is  not 
exhibited,  nor  are  the  means  furnished  for  ascertain- 
ing; with  certainty  what  land,  or  how  much,  was  ad- 
jud|/ed  to  the  ap|X3llants,  or  the  extent  or  locality  of 
their  respective  interests.  Other  examples  of  imper- 
fection and  confusion  in  the  farts  might  be  added, 
but  are  deenied  su|x^rfluous.  The  following  brief 
narrative  will  present  such  of  the  facts  as  are  most 
4.'Iear  and  important. 

In  1784,  Arthur  Fox  bound  himself,  by  acovenant 
in  wrilinsr,  to  ttonvey  to  John  Craig  one  third,  and 
to  John  Hawkins  Craig  another  third  of  all  the  land 
which  should  be  *^  obtained"  on  liis  entry  upon 
''  Buck  Run,  Rough's  Run  and  Glenn's  Creek,"  in 
the  county  of  Woodford.  John  Craig  was,  as  we 
infer,  the  locator.  A  putent  was  obtained  in  the 
name  of  Arthur  Fox  for  1480  acres,  (in  1785)  foun- 
ded on  the  aforesaid  entry.  In  1785  or  6,  and  prior 
to  any  |)artition,  JoJin  Craig  sold  100  acres  of  land 
to  Benjamin  Berry,  and  another  100  acres  to  Samu- 
B(Mry  ;  and  sometime  in  1786,  both  Benjamin  and 
Sarnnel  Berry  were  settled,  enrh  on  the  tract  which 
he  had  bought  from  Craig — who  shortly  aflerwacds 
executed  a  separate  bond  for  a  title  to  each  for  100 
acres,  to  include  his  settlement,  but  without  any 
other  designation  of  locality  ;  the  bond  to  Samuel 
was  da'ed — 1788;  the  date  of  the  bond  to  Benjamin 
was — 1786.  In  1790,  John  Craifif  also  sold  and 
covenanted  to  convey  to  one  Endicut  80  acres,  de- 
^  signated  by  course  and  distance,  and  to  adjoin  Ben- 
jamin Berry  on  the  west:  that  bond  was  assigned  to 
the  said  Benjamin  in  1795;  and  not  long  aflerwards, 
he  bought  from  John  Hawkins  Craijr  his  entire  in- 
terest in  the  I480a<res.  In  1798,  having  ascertained 
that  an  ndverse  rlti^^^one^-'^«'  inierfered  withtli^ 
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1<X>  arrfu  which  hacl«  in  the  mean  time,  heen  laid  off  BsaaT  *t  al 
to  Sarinuel  Berry  by  survey,  and  covered  ahoiit  60  u,u„^% 
acres  thereof  on  the  south  side*  and  considering  heiss 
Crow's  equity  su|>erior  to  that  of  Fox,  John  Craig, 
and  Samuel  Berry  agrt*ed  to  yield  to  that  claim, 
and  thereupon,  in  consequence  of  a  compromise  he« 
tween  those  parties,  S.   Berry  bought  the  interfer- 
ence  for  the  purpose  of  securing    improvements 
which  he  had  uiade  thereon,  and  John  Craig  laid 
off  to  him  hy  another  survey  in    1801,   the  same 
quantity  adjoining  the  residue  oi  his  6rst  100  acres 
on  the  west,  so  as  to  secure  to  him  100  acres  unin- 
cumbered  by  any  conflicting  claim.  About  the  same 
time,    Samuel  Berry  bought  from  John  Crais   16 
acres  adjoining  (on  the  wei^t  end)  the  100  as  resur- 
veyed,  and  agreed  to  pay,  and  we  presume  did  pay, 
to  Benjamin  Berry  one  dollar  an  acre  for  his  asst^il 
to  the  contract,  because,  as  we  infer,  it  was  uncer- 
tain whether  John  Craig's  one  third,  when  it  should . 
be  finally  ascertained,  would  be  sufficient  in  extent 
to  secure  to  S.   Berry  the  1 16  acres,  and  to  Benja* 
roin  Berry  his  180  acres.     In  1802,   Robert  John- 
son, as  surviving  trustee,  to  whom  John  Craig  had, 
in  1791)  conveyefl  for  his  own  use  his  equity  in  the 
1 480  acres,  assigned  to  Benjamin  Berry,  for  him- 
self and  &imuel  Berry,  Fox's  bond  to  Craisr — took 
U|i  Craig's  bonds  to  B.  and  S.  Berry,  and  took  from 
B-  Berry  a  receipt  acknowledging  that  he  had  takr 
en  an  assignment  of  Pox's  bond  to  CrRig  in  lieu  of 
the  bond  to  himself  and  Endicut  for  180  acres,  and 
of  the  bond  to  Samuel  for  100  acres,  interlined  in 
1801,  trilh  Craig's  amni,  so  as  to  read^  ''  1  i&acre^." 
Fox  having  died  intestate,  commissioners,  appoint- 
ed at  the  instance  of  B.  Berry  acting  for  himself  and 
also  (as  It  seems  probable)  for  Fox's  heirs  (four  in 
i>umber)  maile  partition  of  so  much  of  the  1400  acres 
as  they  deeme«t  to  have  been  '*«ace</'' — allotting  to  B. 
berry  J.  B.  Craig's  one  third  and  J  Craig's  one  third 
so  as  to  include  the  land  previously  surveyed  to  B. 
Berry  and  Eodicut,  and  to  S.  Berry,  in  1801,  and 
excluding  the  land  covi^red  by  Crow's  claim  ;  and 
B.  Berry  stated  to  the  commissioners  at  the  time  of 
the  allotment  that  he  represented   S    Berry,  (who 
was^not  able  to  attend  to  such  business)  and  that,  al- 
Vol.  VI!.  62     . 
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BsBarrr  AL  though  he  doubted  the  siiperiortty  of  Crow's  claim^ 
Bkrky'b  y^^^  ^  Samuel  had  bought  it,  nnd  held  under  it,  he 
HET»a.  was  willing  that  he  might  co^itinue  to  hold  under 

■■'  it,  and  that  Craig's  bond  to  Samuel  (as  U  toas  tiohta 

surrendered  to  Johnson)  was  entitled  to  be  fid  filled  equal- 
ly with  the  bonds  to  Endicut  and  himself:  these 
facts  appear  from  the  deposition  of  one  ef  the^com* 
missioners,  (H.  Bowmar,)  but  the  report  of  the 
commissioners  lias  not  been  exhibited,  and  we  have 
no  means  of  ascertaining,  with  precision,  the  quantity 
or  boundaries  of  the  alotment  to  B.  Berry  of  two 
thirds  or  of  that  to  Fox's  heirs  of  one  third.  Gloim- 
ing  33  acres  in  consequence  of  a  purchase  alleged  to 
have  been  made  to  him  under  an  execution  againsi 
Fox  and  John  Craig  In  -ISOl,  and  btUedng  Hunt 
the  residue  of  the  ^^«a/e"  land,  incltiding  Crow's  in* 
terference,  was  only  about  8^  acres,  Benjaimn  Ber* 
ry  procured 'Conveyances,  from  three  of  the  heirs  of 
Fox  and  from  commissioners  appointed  to  act  for 
the  heirs  of  the  deceased  heir  of  Fox,  for  289  acres 
to  himself  for  J.  H.  Craig's  third,  and  for  the  180 
acres  surveyed  to  him  and  'Endicut  by  John  Craig^ 
and  also  (assuming  to  act  for  S.  Berry,)  procured, 
in  the  same  way,  conveyances  to  him  for  the  100 
acres  as  originally  surveyed  to  him  by  John  Craig,  tn- 
iluding  Crow's  interference,  and  lor  ^  acres  mora 
adjoining  that  400  acres  on  the  west ;  thus  making 
out  and  diMributing  289  acres  for  John  Craig's  third 
part.  There  is  no  proof  that  JS.  Berry  was  privy 
to  or  ever  approved  that  arrangement.  Shortly  ai- 
.  ter  the  date  of  those  conveyances,  the  ejectment  was 
brou^t,  but  was  not  decided  until  after  the^eath 
of  S.  Berry.  We  presume  that  the  object  of  that  suit 
was  to  recover  the  16  acres,  and  so  much  of  the  100 
laid  off  to  S.  Berry,  in  1801,  as  were  not  included  la 
the  conveyances  to  him  procured  by  B.  Berry  in 
1815.  The  16  acres,  excepting  a  fraction  of  about 
one  acre,  are  covered  by  tne  deeds  to  B.  Berry  for 
289  acres.  It  is  suggested  in  the  record,  but  is  not 
conclusively  shewn,  that  B.  Berry  had  purchased 
from  Fox's  heirs  63  acres,  covering  the  fraction  of 
the  16  acres  not  included  by  the  deeds  for  289  acres, 
and  ali<o  covering  all  or  nearly  ail  of  the  100  acres 
claimed  and  held  by  the  appellees  under  S.  Berry's 
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surveyor  t801,an(1  not  included  in  the  d^eds  ofBEEBifMix. 

1815  for   109  acres.     The  origi^ial  *>iH  !>»'«>  ed  for  jj^j^j^^V^ 

conveyances  for  the  f6  acres  mid  for  the  100.  acres  h  ih  ■ 

as  iurveyed  in  1801 ,  and  ever  since  heliy  and  for  a  per-        '^      ■■' 

petiiation  of  the  injunction  to  the  judgment  at  law^. 

and  the  circuit  court  Imus  decreed  accordingly. 

The  objections  vdiic  h  the  appellants*  liave  urgent 
in  this  court  to  the  decree  of  the  circuit  court,  in^y 
be  reduced  to  two  classes.  1st.  Such  as  deny  relief 
to  any  extent ;  and,  2iid,  such  as  woidd  deny  relief 
to  tlie  extent  ta  wbich  it  has-been  decreed. 

I.  Two  grounds  have  been  relied  on  as  sufficient 
basis  for  the  first  objection.  1st.  That  John  Craig 
conveyed  all  his  interest  in  the  la^id  to  trustees  for 
his  own  use.  2nd.  rhat  Craig^s  bond  to  S  Berry 
Was  rendered  void  by  tlie  insertion  of  the  words, 
*^and  sixteetty*^  in  1801.  These  positions  are  not  ten* 
able.  The  second  could  be  made  plausible  only  by 
the  assumption  that,  as  between  John  Craig  and 
Samuel  Berry,  the  addition  to  the  bond,  made  in 
1801,  with  the  knowledge  and  consent  of  both, 
avoided  their  contract  contrary  to  the  design  or  will 
of  either  !  For  it  satisfactorily  appears,  that  the  in^ 
lerlineation  wfis  mide  at  the  instance  and  with  the 
approbation  of  both  J.  Craig  and  S.  Berry,  and  in  ^ 
fulfilment  of  their  supplemental  contract.     The  IsC 

cannot  be  rendered  even  pUusible  by  any  assump- 
tion or  hypothesis  which  tne  facts  of  the  case  would 
excuse  *,  for  not  only  would  the  preexisting  equity 
of  S.  Berry  have  been  una&cted  by  eveaa-coiwey-, 
ance  of  the  legal  title  to  trustees  for  Craig's^  own  use^ 
because  in  equity  he  would  iiave  been  still  deemed 
the  true  owner,  but  he  had  no  legal  title,  and  even 
the  equity  which  he  atte^npted  to  secure  to  himself, 
was  curtailed  in  extent,  if  not  wholly  destroyed,  by 
his  previous  transfers  of  it,  or  portions  of  it,  to  B. 
Berry,  S  Berry  and  £ndicut  ;  and  thus  the  deed 
of  trust  did  not  divest  either  S.  Berry  or  Craig  of 
any  equity  which  preexisted  in  either. 

II.  In  considering  the  extent  to  which  the  appel- 
lees may  be  entitled  to  relief,  some  perplexity  and 
doubt  result  unavoidably  from  the  scanline^s  of  some 
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BsRHT  ET  AL  of  thc  fact»,  and  the  dotibtful  import  of  others,  in* 
^^    ^"j  dispensable  to  a  just  and  satisfartory  conclusion. 

ufirRj>.  As  it  has  not  been  intimated  that  S.   Berry  ever 

■  accepted  the  deeds  procnreii  by  Bi*njamin  in  1815, 
it  conld  not  be  doubted  that  the  appellees  wouio  i  e 
entitled  to  a  decree  for  a  conveyance  of  the  legal  ti- 
tle to  the  109  acres  descriF>ed  in  thotfe  dceds^  ai;d 
including  the  100  acres  originally  allotted  by  Jdhii 
Craig^  had  they  desired  a  conveyance  to  that  extent 
and  that  only.  But  they  insist  that  50  acres  of  that 
boundary  should  not  be  included,  l>ecause  their  an* 
eesfor  was  permitted  to  purchase  that  much  from 
Vawler,  and  to  hold  it  under  Crow's  claim,  and  that, 
therefore,  they  are  entitled  to  a  decree  for  the  100 
ai^res  as  surveyed  in  1801,  and  also  to  the  additional 
16  acres  then  bought  from  Craig,  and  ever  since  oc- 
cupied. On  the  other  hand,  the  appellants  deny 
that  the  appellees  have  an  equitable  right  to  a  de- 
cree for  the  116  acres  as  surveyed  in  1801,  because, 
a>  they  say,  the  whole  of  J  Craig's  interest  js  not 
sufficient  in  quantity  to  secure  to  B  Berry  his  180 
acres,  and  to  the  appellees  the  116  acres  claimed  by 
ttiem  ;  and  they  insist  also,jhat  the  appellees  should 
not,  in  any  event,  obtain  a  decree  even  for  the  100 
acres  as  surveyed  in  1801,  unless  they  be  com[>eIled 

*  to  surrender  the  possession  of  the  50  acres  which  S. 

Berry  bought  fron  Vawter  in  1798,  and  which  con- 
stituted a  part  of  the  lOO  acres  originally  bought 
from  Craig. 

As  John  Craig  yielded  to  Crow's  claim^  and  not 
only  assented  to  the  purchase  of  it  by  S.  Berry,  but, 
in  consequence  thereof,  laid  off  to  him  50  acres  so 
bought  from  Vawter;  and  as  Benjamin  Berry,  even 
>  aHer  he  bad  acquired  a  right  to  J.  H.  Craig's  third, 

.  and  whilst  he  seems  to  have  been  the  agent  of  Fox's 
heirs,  assented  to  and  acquiesced  in  that  arrange- 
ment,  and  more  especially  as  none  of  the  apfiellants 
ever  manifested  any  dissatisfaction  until  about  the 
time  when  the  ejectment  was  brought,  we  shall  not;« 
in  this  controversy,  consider  the  appellees  as  holding 
th:it  50  acres  under  Craig  or  Fox.  Nor  shall  we 
now  enquire  info  the  relative  natuieof  Crow's  title. 
The  purchase  from  Vawter  seems  to  have  been  made 
in  perfect  good  faith,  under  an  honest  and  mutual 
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conviction  Uiat  his  equity  was  giijjerior  fo  that  ofBKttRTBTAL 
Pox  ;  and  we  cannot,  therefore,  under  all  the  cir- ^^    ^, 
cijinstances,  deem  it  just  to  intlude  that  50  acres  in  „p,^p, 

the  estimate  of  the  quantity  to   be  decreed  to  the 

a|)|)elleeii,  or  to  compel  them,  hy  a  decree  iR 
this  rase,  to  surrender  the  possession  thereof  to 
tiie  ap|jellunts,  who  have  not  shewn,  or  attempt- 
ed to  shew,  that  Fox^s  equity  is  superior  to  that 
of  Crow,  or  that  there  has  heen  any  infidelity, 
fraud  or  surprise  as  to  themselves,  in  the  conduct  of 
S.  Berry  or  his  heirs.  As  the  case  is  not  prepared 
BO  as  to  require  a  derision  on  the  original  equities  of 
Crow  and  Fox,  we  shall  not  now  enquire  how  far 
such  a  decision  may  be  hereaHer  precluded  by  the 
apparent  acquiesence  of  the  appellants  in  the  pur- 
chaste  from  Vawter,  and  their  (consequently)  apj>a- 
rent  submission  to  Crowds  claim.  But  it  is  evident 
that,  a^  the  appellees  hold  under  Crow,  and  insi:3t  on 
beins;  ))ermitteil  to  do  so,  the  50  acres,  so  held,  must 
be  deducted  from  the  quantity  which  remained  for 
division  amonv  the  original  parties — Fox,  J.  Craij; 
and  J.  H.  Crai<s  ;  and,  consequently,  the  one  third 
to  which  each  wris  entitled  muiit,  for  the  present,  be 
deemed  less  by  16$  acres. 

Were  it  admitted,  as  alleged  hy  the  appellants, 
that,  after  deducting  the  quantity  taken  by  claims 
superior  to  that  of  Fox,  only  900  acres  of  the  ori- 
ginal 1480  remained,  and  that  the  50  acres  bought 
from  Vawter,  and  33  acres  bought  by  B.  Berry  in 
1801,  under  an  execution  against  Fox's  heirs  and 
John  Craig,  are  included  in  the  900  acres,  and  mu>t 
be  counted  so  as  to  make  out  that  quantity,  still  the 
appellees  would  be  entitled  to  a  decree  for  the  100 
acres  as  laid  off  to  S.  Berry  by  J.  Craig,  in  1801. 
The  sale  under  the  execution  was  made  after  Craig 
hid  surveyed  the  1 16  acres  to  S.  Berry;  and  there- 
fore, that  116  acres,  as  well  as  the  180  previouisly 
sold  by  Craig  to  B.  Berry  and  Endicut,  were  not 
aifected  by  the  execution;  and  indee<l  no  |iart  of 
Craig's  interest  passed  by  the  sale  under  the  execu- 
tion, because,  whatever  right  remained  to  him  was 
o  dy  equitable,  and,  therefore,  as  Fox  alone  held  a 
le^al  title  subject  to  the  execution,  33  acres  of  his  . 
third  part  mu^t  be  deemed  to  have  l>een  sold  by  the 
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Bekat  et  ^l  Bheriff;  and  consequently  the  interest  remaining  ia 
^;  Crai;^,  or  to  those  clai mi n^r  under  hitn,  would  beo>  c 

BvR«T'B        th.rJof  860  acres,  or  283^  acres,  a  quantity  mure 
^^'^''  ttmn  sufficient  to  secure  to  B.  Berrj*   180  acres,  and 

to  the  apfiellees  the  100  acres  as  surveyed  in  1801. 
Wherefore,  according  to  the  allegations  and  adniis- 
tions  of  the  appellants  themi?el ves,  the  apfieliees  «eem 
to  be  entitled  to  the  100  acres  as  surveyed  in  1801. 
And  it  seems  to  us  that,  even  on  the  same  hypothe* 
■IS,  they  are  entitled  also  to  tite  16  acres  sold  by 
Craig  to  S.  Berry  in  IbOI.  To  S\  acres,  the  quan- 
tity remaining  to  Craig's  fwrt,  after  deducting  280, 
they  are  indisputably  entitled.  A<  B.  Berry  has  ob- 
tained a  deed  for  2b9  as  John  H.  Craig's  third,  he 
has,  according  to  his  own  showing,  5^  acres  more 
than  J.  H.  Craig  was  entitled  to;  and  as  he  did,  for 
a  valuable  consideration,  assent  to  the  sale  of  the 
16  acres  by  John  Craig,  in  1801,  we  are  |iermitted 
to  infer  that  it  was  mutually  understood  at  that 
time,  that  S.  Berry  was  to  have  the  same  right  to 
the  116  acres  then  laid  off  to  him,  as  he  had  origin* 
nally  to  the  100  acres  as  first  bought  by  him  in  1786. 
And  consequently,  as  Endicut's  contract  for  80 
acres,  (assigned  by  him  to  B.  Berry,  prior  to  1801,). 
was  posterior  to  {he  Qoniracts  made  by  B.  Berry  and 
S.  Berry,  in  1786,  the  latter  must  be  fulfilled  first, 
and  if  there  be  only  283 J  acres  in  Craig^s  part,  the 
deficit  must  fall  on  B.  Berry  as  the  holder  of  Endi- 
cut's  contract  for  80  acres.  This  is  the  equitable 
consequence  of  what  we  infer  to  have  been  the  un- 
derstanding between  Craig  and  B.  and  S.  Berry,  in 
1801;  and  this  inference  is  fortified  by  the  nartition. 
in  1805,  and  by  the  apparent  acquiesence  of  all  the 
parties  for  many  years. 

B.  Berry's  deed  lor  289  acres  must  cover  at  least 
15  of  the  16  acres  claimed  by  the  appellees  under 
the  contract  of  1801 ;  and  it  seems  to  us  that  equity 
requires  that  his  judgment  of  eviction  should,  to 
that  extent  at  least,  be  enjoined,  and  that  a  conve}*- 
ance  should  be  made  to  the  appellees. 

It  is  impossible  to  ascertain  what  interest  Fox's 
heirs  have  in  this  controversy.  In  the  opinion  in 
III  Mon.  it  is  stated  that  three  of  the  four  heirs  had 
eonveyed  all  their  right  to  B.  Berry,  but  th|it  the 
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heirs  of  the   fourth  still   retained  their  interest.  Berrtcta^ 
Such  a  deciuction  is  not  authorized  hy  the  record  as         ^^j 
it  is  presented  to  us;  nor  ran  we  decide,  {a:i  suggested  ^j,"*  * 

in  the  record,)  that  B.  Berry  owns  the  interest  of * 

all  the  heirs.  But  be  this  as  it  may,  B.  Berry  acted 
as  the  agent  of  the  heirs,  and,  in  that  character,  pro- 
cured the  partition  to  be  made  in  1805,  sanctioniiis 
the  contracts  and  surveys  made  in  1801.  He  and 
the  lieirs  seem  to  have  acquiesced  ever  since,  until 
a1>out  the  year  1816,  and  do  not  even  now  complain 
of  error  or  mistake  in  the  purtition,  or  ask  for  a  re- 
pnrtition.  W  herefore,  should  it  turn  out  as  intimat- 
ed, that  there  may  not  l)e  2SS\  acres  remaining  for 
Fox's  third,  the  deficit  must  be  supplied  from  B. 
Berry's  excet^s,  and  the  ap[K*llees  hav«  now  no  con-  • 
cern  in  that  matter.  iMoreover,  there  is  no  proof 
or  allegation  about  the  quality  of  the  land,  and  c  on- 
sequent  ly,  if  there  )>e  any  small  delicit  in  quantity, 
this  court  cannot  know  that  it  was  not  supplied  by 
an  equivalent  advantage  in  quulity. 

But  there  is  no  proof  i\\A  will  allow  this  court  to 
assume  that  J.  Craig's  third  will  not  exceed  in  quan- 
tity 2dd|  acres.  The  appellees  allege  that  between 
800  and  1000  acres  of  the  1480  acres  granted  to 
Fox  have  been  ^'*a»erf,"  and  that  the  quantity  saved 
is  sufficient  to  entitle  them  to  tfieir  entire  1 16  acres  as  sur^ 
viyedin  1801.  The  ap(>ellants  say  that  only  900 
acres  had  been  saved,  including  the  50  acres  covered  6y 
Crowds  claim  and  the  33  acres  purchased  under  the  ex- 
ecution. And  there  is  no  direct  proof  as  to  the 
quantity  actually  safe  from  the  interference  of  bet- 
ter claims.  But  we  are  of  the  opinion  that  it  was 
incumbent  on  the  appellants,  and  not  the  appellees, 
to  prove  what  quantity  of  land  remains.  1  he  pa- 
tent, the  partition  in  1805,  t^he  sale  and  the  surveys 
iii  1801,  and  the  long  acquiescence  therein,  are  suffi- 
cient, prima fade^  to  authorize  the  presumption  that 
the  quantity  remaining  is  at  least  900  acres,  inde- 
pendently of  the  60  acres  covered  by  Crow.  We 
cannot,  therefore,  in  the  absence  of  proof,  decide 
tliat  there  is  not  land  enough  to  entitle  those  claim- 
ing under  John  Craig  to  296  acres;  and  consequent' 
iy,  even  if  a  deficit  in  quantity  could  afiect  theequi-^ 
\y  of  the  appellee9>the  facts,  a?  they  ^rs  now  repre« 
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MERiiiFtsi.D  fientecl,  would  not  allow  a  reversal  of  the  decree  oa 
^'         that  ground. 

ICER8,  It  19  evitlent  from  the  foregoin|f  view,  that  there 

— ghonld  be  no  clecree  for  restitution  of  the  50  acres 

held  by  the  apjiellees  under  Crow's  c  laim.  Nor  ii 
there  any  snfficient  ground  established  for  any  de- 
cree whatever  in  favor  of  the  appellants  or  any  of 
them. 

Wherefore,  the  decree  of  the  circuit  court  is  af- 
firmed. 

Denny^  WickVffe  ^  FFoofey,  for  appellants;  CriUm' 
ien  ami  Talbvtj  for  ajipeilees. 


Chancery.    Rebecca  Mcrrifield  vs.  The  Shakers, 

Case  150«  Error  to  (he  L  »gHD  Circuit;  Brodnax,  Jud^e. 

The  Shakers,     Tenants  in  common. 

October  10.     Chief  Justice  Robertson  <1el'V«Ti>d  the  Opinion  of  the  Conrt. 

Rebecca  Merrifield  (the  plaiutiff 
in  error)  proceeded  by  bill  in  chancery,  according 
to  the  provisions  of  the  statute  of  1828,  (sesssron 
acts,  137,)  for  the  purpose  of  obtaining  a  decree 
against  ^Hhe  society  of  people  called  Sfiakers,  at  West 
t/nion^^^  in  this  state,  for  the  value  of  personal  f>ro- 
perty  which,  as  her  bill  alleges,  she  carried  with 
her  to  that  community,  and  which  they  promised 
to  restore  to  her  whenever  she  should  leave  them,  as 
she  avers  she  had  done. 

.  The  circuit  court  sustained  a  demurrer  to  the  hill, 
and  the  only  question  now  presented  is,  whether 
that  decision  was  erroneous  or  not. 

According  to  the  allegations  in  the  bill,  the  plain- 
tiff had  a  clear  legal  remedy,  (if  she  had  any  rii^ht 
at  all,)  and  would  have  hacl  no  right  to  maintain  a 
suit  in  chancery,  unless  the  act  of  1828  be  valid,  and 
uidess  her  case  as  presented  by  her  bill,  be  embraced 
by  the  provisions  of  tlie  aet. 

The  act  provides,  "That  it  shall  and  may  he  law- 
ful for  any    person  having  any  demand  ex(*eeding 
the  sum  of  fifty  dollar^  founded   on  any  contract, 
•  implied  or  expressed,  against  any  of  the  commuili* 
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ties  of  pAople  commonly  called   Shakers,   living  to-  Sam»9oii'0 
gethcr  and  holding  their  property  in  eommon^^^  to  main-  'A'>**'*.       * 
tain  a  suit  in  chancery  against  such  c#mmunity  of  q^^]^*]!* 
Shakers  in  a  peculiar  mode.  ._  , 

The  bill  flescribes  the  defendants  as ''a  society  and  Dili  ai^inst 
community  •f  people  commonly   called   Shakers;"  the  Sbfiktrt, 
but  it  does  not  alles^e  that  they  hold  their   property  vletTo  recovv 
in  common;  and  surely  the  court  could  not  deride,  ..r  of  tb^m  a 
on  its  own  judicial  knowled^,   that  the  c/e/eftc(an(t(1(*maad  an. 
hold  their  property  in  common;  such  a  deduction '**'' ^***"g"" 
woiild  not  necessarily  result  from  the  fact  that  they  Inuttdescnois 
are  denominated  a  community  of    Shakers.     And  them  ai  a 
if  the  act  of  1828  be,  in  all  its  provisions,  constitu-  ^^^S^^J'^^ 
tional,  it  cannot  be  legitimately  construed  as  em-  pr  p.  rt?'ti^ 
bracing  the  defendants,  unless  they  hold  their  pro-  eomvi 
perty  in  common.     The  legislature  did  not  decide 
that  all  communities  of  people  called  Shakers  hold 
their  property  in  common;  nor  could  any  such  le- 
gislative opinion,   if  expressed,  alter  or'afiect  the 
manner  in  which  any  sach  community  may,  in  fact, 
hold  pro|3erty. 

Wherefore,  whether  the  act  of  1828  be  valid  or 
invalid,  as  the  bill  does  not  present  a  case  provided 
for  by  the  act,  and  as  the  chancellor  had  no  jurisdic- 
tion of  the  cause  of  action,  independently  of  tfo  pro- 
visions, the  circuit  court  did  not  err  in  sustaining 
<the  demurrer. 

Decree  affirmed. 

Monroey  for  plaintiff;  CriUenden  and  WickUffef  for 
defendants. 


Sampson's  Administrator  vs.  Graham. 

Error  to  the  FrankJiD  Circuit;  Todd,  Judge.  Case  151. 

Administrator.     Goods  of  intestate  which  are  in  foreign 

countries.     Comity  of  nations. 
Chief  Justice  R  'BcaTsoN  delivered  the  opinlDn  of  the  Court.     Ocfebrr  II 

As  the  jury  might  have  interred  from 
the  evidence,  that  the  slave  sold  in  Tennessee,  hy  If  adm'r,  u  ho 
the  plaintiff  in  error,  waft  the  proMrty  of  the  intes-  !•  ^J'?  '''^^ 

A   *  J         -^  ^1  .      r  I   ■   I     •'i         ii     *    I    •       «"  ♦**''  state 

tate,  and  as  it  canaol  be  material  wbeUier  the  piam*  to  aUjiuuM'er 
Tm.  VII.  m 
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f  AMBii  tiff  claimed  the  sl«ve  In  hi»  own  right  or  as  admiil^ 
"  ,.  ijtrator  in  Kentucky,  therefore,  the  only  point  pre- 
^!!2!!J_  tented  for  conrideration  i«,  whether  or  not  an  ad- 
tb«.»et.or  ininistrator  appointed  in  Kentncky,  to  adininirtc* 
•ninintut*  the  Bosets  of  an  intestate  who  wa«  domiciled  antt 
^^'.Tli*  tr  who  died  3n  tTiw  «tate,  Should  be  held  liable  in  a soit 
X^dw"  ^Rainrt  him  here,  by  a  creditor  of  »j!»f  ini««'«*«;J"; 
this  tute,  mSl  the  price  of  a  slave,  the  property  of  the  intestate  tn 
•  %Ur-  of  in-  Tennewec  but  afterwards  sold  by  the  admimstrator. 
uT:.^  -On  tliis  point  the  circuit  court  inrtructed  the  jury 
rtvr,he  will  aiRrmativelv,  and  verdict  and  judgment  were  ren- 
)w  liable,  in  ■  ^P^j  ^^(.or'jin^ly  afrainst  the  administrator,  who 
E"re^"b%«  the  plaintiff  in  error. 

cred'tor  ofii>-  /^y^  coiicur  With  the  cifcuit  court.  The  plaintiff, 
^^IVnJZr  at  admiimtrator,  ai  cording  to  the  common  law, 
♦eSaTe.  wa*  entitled  to  the  *lave  of  his  intestate  wherever 
]By  the  com-  ^^^^  gj^ye  might  have  been;  and  it  is  said  in  Vl  Co. 
mon  law  ^  ^  ^j^^^  .^  ^^^  executor  Jiath  ^ootls  in  any  part  of 
Utled  to  IS;.!,  the  world,  he  shall  be  charged  with  tliem.  How 
of  inteitato  ^n  administrator  may  obtain  the  possession  <tf  goods 
whertTcrthej  ^f  |^j^  intestate,  in  a  foreign  country,  depends  on 
If,Yy  rtelaw.  the  comity  of  the  foreign  state;  and  if,  by  the  laws 
of  a  foreigD  ^f  the  foreign  government,  he  be  prohibited  from 
sountry,iD  |atjn«  or  appropriating  «ucli  goods,  he  will  not  be 
Tn'tuSSTj:  ifaWe'for  th^m.  ^But  ^  the  plaintifr  did  obtain  pos- 

Sood.are,  session  of  the  slave,  the  money  for  which  he  sold 
by  adm'r  in  |jj^  should  be  deemed  assets  in  his  hands  ill  Ken- 
proMW^^^^^  tuckv,  especially  as  no  law  of  Tenne^,  or  other 
fromtakinj:  fact  inconsistent  with  such  a- legal  <ieduction,  lia$ 
orappropriat»  jj^„  sliown  or  can  be  presomed. 
'^Sl  QorU  Wherefore,  the  judgment  is  affirmed. 
Jiabia  for  Mtmroe,  for  plaintiff;  Hoggin  and  Sanden,  for  de^ 

fendant. 


hrrmAu  Palmer  vs.  Kennedy  &e. 

Caaa  15S.  Errottothe  Garrard  Circuit:  Bridoks,  Judge. 

JlppeabfromJuiUces.    Mv>  trial     Co-defendimU. 
it>etober  Jf.      Judge  UwDsawooD  delivered  the  opinion  of  the  Court. 

A  justice  of  the  peace  rendered  m 
judgment  in  favor  of  Palmer  agamst  Kennedy  and 
Ootdsberry  jointly.     Kennedy  alone  prayed  an  apr 
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{»eal|  jind  entered  into  an  appeal  bond  in  the  clerk's  PAuvxa 
office  of  the  circuit  court,  the  amount  in  controver*  Krwuiir  A 
9y  being  above  five  pounds.     Palmer  moved  to  dis*  ^ 

miss  the  appeal  because  Goldsijerry  did  not  unite  in 
it.  The  court  overruled  the  motion,  and  permitted 
Kennedy  to  execute  a  new  appeal  bond  with  a  new 
furety.  The  last  bond  differed  from,  the  first  in  no 
essential  particular,  except  this — it  stated  that  Ken- 
nedy and.Ooldslierry  both  appealed  from  the  judg- 
ment of  the  justice;-  whereas  the  first  bond  stated 
that  Kennedy  alone  appealed. 

The  only  question  raised  upon  the  foregoing  facts 
15,  did  the  circuit  court  err  in  refusing  to  (Usmisa 
die  appeal? 

We  are  of  opinion  that  there  is  no  error  in  the  From  a  joint 
record  to  the  prejudice  of  Palmer.     The  act  of  1812,  ju<3gment,  bj 
raising  the  jurisdiction  of  justices  of  the  peace,  al-  L^/oVt^VSral 
lows  an  appeal  to  the  circuit  court,^  where  the  judg-  defendiints, 
ment  of  the  justice  exceeds  five  pounds,  and  pro-<-ither  of  tbr- 
vides  tiiat  '*«o  appeal  shall  be  dismissed  for  any  i'r-  haMRe'r^'ht* 
regularity  in  the  proceedings  had  before  the  magis-  and  power  t^- 
irate;  but  the  same  shall  be  tried  on  its  merits  as  take  up  the 
though  no  trial  had  been  previou&ly  had  thereon."  °"^' J^.*^ 
If  there  be  two  or  more  defendants,  and  judgment  circuit  coiut. 
is  rendered  against  all  of  them,  can  one  or  more*,  And  thereby 
who  may  elect  to  abide  by  an  erroneous  judgment  "^^  ®^  ***•  '^« 
of  ilie  justice,  prevent  the  other  defendant  from  necewarily* 
prosecuting  an  appeal,  by  refusing  to  unite  in  the  brought  into 
appeal  bond,  or  to  join  in  tiie  prayer  for  the  appeal?  the  circuit 
Cjertainly  not.     It  tliis  could,  be  done,  a  statutory  JJ^eTto'thr*^' 
provision,  evidently  designed  to  provide  for  a  revi-  cav>e. 
sion  of  the  errors  of  the  justice  of  the  peace,  and  to 
have  the  righu  of  the  parties  adjudged  by  a  more 
competent  tribunal,  would  be  defeated  by  the  fraud 
or  perversenesa  ol  a  co-defendant.     To  prevent  this, 
any  one  of  tlie  defendants  must  have  the  right  to 
take  up  the  case  by  appeal,  and  this  necessarily  car- 
ries^ali  the  delendanis  into  the  circuit  court  as  par- 
ties, for  there  the  case  is  to  be  ''tried  on  its  merits, 
as  though  no  trial  had  been  previously  had  thereon." 
Hence  it  is  necessary  that  all  the  parties  should  be 
brought  up.     The  idea,  that  the  judgment  ol  tlie 
j^ustice  remains  in   iuU  lorce  agauibt  the  defendant 
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pArNB 

vs.. 
Smith. 


When  a  cause 


who  refuses  to  appe^kl,  and  that  another  juclgnnent 
may  he  rendered  in  the  circuit  court  against  the  de- 
.  fendant  who  appeals,  (thus  splitting  up  a  single  lause 
of  action  into  a  plurality  of  judgii)«ius)  cannot  be 
tolerated  for  a  moment. 

The  justice  is  reqnired  to  transmit  all  the  papers 
11  iransferred,  i^^j  before  him  on  the  trial,  together  with  a   certifi- 
thcmrcuH       rate  of  the  costs,  to  the  clerk  of  the  circuit  court, 
courts  the  jus.  when  an  appeal  is  prayed.     This  requireaient  shows 
ticc  br«8  no      ||iat  the  legislature  did  not  intend  to  regard  the  judg- 
L^"fri.?i!i;f   ment  of  the  justice,  after  the  case  was  properly   re- 
moved  to  the  circuit  court,  as  possessing  any  validi- 
ty whatever.     When  the  cause  is  transferred  to  the 
circuit  court,  the  jui^ticc  has  no  further  any  power. 

If  tliere  be  If  there  he  two  or  more   defendants,  and  judg- 

two  ormr>re  ment  be  rendered  against  them  jointly,  in  the  circuit 
and  jud^uent  c^^''^'  ^"®  ^^^  considers  himself  aggrieved  may 
isnDU(^r"d  move  for  a  new  trial  and  obtain  it,  against  the  will 
jointly  a-        of  his  co-defendants.     >Ve  see  no  reason  why  the 

^lu****  V'f ™»  same  doctrine  should  not  apply  so  as  to  allow  the 
eithfr of thtm  ^.  -  ■   i^*   "^  •   n       i> 

mav  move  for  prosecution  of  an  appeal  by  one,  esi>ecially  from 
ami  ohtain  a  the  judgment  of  a  justice  of  the  peace,  whose  juris- 
°**'  *t'*h  **'li  ^'^^^**^"  *"  relation  to  sums  above  five  pounds  is 
of 'hU  cordU  merely  initiatory^  when  the  case  is  transferred,  by  ap- 
fendanu.         peal,  to  the  circuit  court. 

The  motion  was  properly  overruled.  Had  no 
new  bond  l>een  executed,  it  would  have  been  proper- 
ly overruled. 

Judgment  affirmed  with  costs. 

Turner,  for  plaintiff;  .Anderson  and  Caperton,  (or 
defendant. 


•    Payne  vs.  Smith. 

Case  153.  Error  to  ihe  FrankUn  (  ircuit;  Todb.  JMdge- 

Staitde  of  UmiUitiGn,  pka  of,    •Actio  non  accrmt, 
October   13.    Jvn\^  Undsrwood  delivered  tbe  opinion  of  the  court. 

Where  a  cause  of  action  does  not  im- 
Wherea  mediately  arise  upon  the  making  of  a  promise,  l>nt 
tloiM!org*not  ''^'^"•*»  ^rom  a  breach  happening  years  after  the 
ijamcdiatel^    promise  is  made^  the  plea'  of  non  assumpsit  within 
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^five  years  is  not  a  bar.  If  the  limitation  is  relied  Po^-nn 
on,  it  sliould  be  actio  non  acerevit,  &c.  The  liiniia-  v^j^^j^y* 
tioD  does  not  run  until  there  has  been  a  breach  of 


the  {iromise.  An  undertaking  to  pay  money  five  *'*^"*' "  <'';  *^'^ 
years  Iience  i-*  not  barred  until  five  years  after  the  I  ^JJJjtiei  hut 
money  has  become  due.  results  r^ooi  a 

The  statute  of  frauds  did  not  make  the  dedsira-  pct'iJijr  J^ira 
tion  bad,  because  no  writing  was  set  out.  The  judg  at^rthr  prr. 
ment  upon  the  demurrer  was  erroneous.     The  plea  n»i»eis  iuad«, 

,  I      ■•  *  the  i>ica  o' 


was 


Jud<];tnent  reversed,  with  costs,  and  cause  remand-  ^^^*'  "  *  *«" 
ed  for  judgment  against  the  jdea.  "  "^ 

JWonroe,  for  plaintiff.  , 


Poston  vs.  Young.  Mnnoif. 

Error  lo  the  Logao  County  Court*  Case  154. 

Guardian^  appmnlment  of.      County  court.      Orphans, 
ludge  Nicholas  *!eliTi»refl  the  opinion  of  t\  e  cnnrt.  October  13. 

Upon  the  application  of  Young,  the 
county  court  appointed  hitn  guardian  to  the  infant  i^^J'JJ*^  y^gj' 
daughter  of  Poston,  it  appearing  that  she  was  the  diction  or   '  - 
proprietor  of  a  valuable  estate  derived  from  her  de-  powirioap- 
ceased  mother,  and  the  court  having  first  offered  to  jjO"'<  apu»*r- 
«confer  the  appointment  on  Poston,  which   he  re-  ii,fnnt°whY/e 
fused  to  take^  the  father  of 

•««(  11         .      .    ,.     .  ,       .  the  infant  IB 

The  court  had  no  jurisdiction  or  authority  to  an-  alivr. 

point  a  guardian  to  the   infant.     The  statute  only 

confers  the  authority  in  cases  of  orphans.     An  or-  A.  orphan, in 

phan,  in  legal  parlance,  is  a  fatherless  child.  }*^"'  P  »*- 

*'■*','  •   Ian.  I,  IS  a 

Order  reversed,  with   costs,  and  case  remanded,  faihtiow 
with  directions  to  set  aside  and  annul  the  order.     ~  c**^^"- 

Morehead  and  Ewing  for  plaintiff;  Brmlliitt  for  den 
fendant^ 
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C«A»cBRT.  Peyton's  Heirs  vs.  Alcora. 

Case  156,  Wippeal  from  the  Lincola  Circuit;  Baxoou,  Judfis. 

Lands  of  infanit^  tale  of. 
©Bt^bcr  I*,    Chief  Justice  RouKRTiow,  delivcwl  the  opinion  of  the  Court. 

On  a  i>etition  filed  by  Alfred  Alcorn^ 

a»  guardian  of  David  Alcorn^  the  circuit  court  de* 
creed  the  sale  of  a  tract  of  land  held  by  the  said 
ward,  and  others,  his  co-heirs  by  descent,  althouaU 
the  infant  children  of  a  deceased  co-heir  of  the  peti- 
tioner's ward,  and  who  were  made  parties,  objected 
to  the  sale  of  their  undivided  interest  in  the  land, 
and  persisted,  through  their  father,  as  next  friend,, 
in  opposing  a  decree. 

The  statute  of  1796,  II  Digest,  668,  does  not  ap- 
ply to  the  case,  because  the  interest  of  each  heir  ex- 
ceeded $100  in  value. 

Nor  does  the  more  comprehensive  act  of  1813, 
II  Digest,  666,  give  any  authority  whatever  to  rea- 
der such  a  decree  as  that  now  complained  of. 

There  are  sufficient  reasons  for  requiring  a  strict 
construction  of  such  an  act  of  assembly.  But  no  in- 
terpretation, however  liberal,  can  sustain  the  power 
of  the  circuit  court  to  decree  the  sale  o{  an  in£mt'f 
land  inthoul  his  consenty  or  that  of  his  guardian. 

Wherefore,  the  decree  is  reversed,  and  the  caus^ 
remanded,  with  leave  to  decree  the  sale  of  the  inter- 
ests of  oidy  so  many  of  the  heirs  as  have  consented 
to  such  sale,  and  shall  desire  it. 

Cunningham  for  appellants;  Anderson  for  appellees. 


Act  of  1813, 
which  aulho- 
rlzci  the  tale 
of  the  real  ee* 
fate  of  in- 
fants, should 
be  strictly 
construed. 

Chancellor 
cannot,  woithr' 
•uf  the  C9n- 
9€nt    i  the 
intant  or  his 
guardian,  de- 
cree the  sale 
of  infaut^s 
land. 


CHANCSaT. 

Case  ld6. 
October  15. 


Smith  vs.  Hoskins^  Heirs  &q. 

Appeal  from  the  Waibington  i  ircoit;  KsLxr,  Judge. 
Jldniinistratof\     .Sssels,      SeUkment  with  county  court. 
Jadge  Underwood  delivered  the  opinion  of  the  Coort. 

bMiTB  united  with  the  widow  of  Hos* 
kins  in  the  administrBtion  of  his  goods  and  chattels. 
The  county  court  removed  him,  and  appointed  an* 


Digitized  by  VjOOQ IC 


OCTOBER,  1836.  503 

Pther'  administrator.     He  thereupon  filed  liis  bill  Smith 
against  the  heirs  and  administrator,  so  appointed,  n^gj^^'g, 
ftllei^ing  that  he  had  di»hiirsed  for  the  e>tate  more  heirs  ^c. 
than  the  amonift  of  the  assets  which  had  come  to  his  m$m 

hands,  and  praying  for  a  decree  against  them  for  the 
excess.  He  exhibited  a  settlement  ot  his  accounts 
made  with  the  county  court,  and  a  balance  struck 
in  his  behalf,  as  the  only  evidence  of  the  justice  of 
his  demand.  He  charged,  that  the  new  administra- 
tor had  assets  and  the  heirs'  estate,  by  descent,  suf- 
ficient to  pay  his  demand. 

The  court  dismissed  his  biU  without  prejudice, 
and  he  has  appealed. 

If  Smith,  previous  to  his  removal,  paid  debts  of  wb^re  an  adr 
the  intestate  out  of  his  own  funds,  expecting  assets  minittiator 
at  the  time,  and  was  removed  l)efore  assets  came  to  hu^iVJelirtS^ 
hand,  it  would  be  unjust  that   he  should  lose  the  out  o(  hit  own 
sums  advanced.     In  such  a  case,  we  think  he  should  f'lnd*,  expeet- 
be  substituted  for  the  creditor,  and  permitted  to  as-  ["^  "'■®*'  "* - 
sert  in  a  court  of  equity  against  the  subsequent  ad-  is  reilllJyed 
ministrator  and  heirs,  the  demand  of  the  creditor  fr>in  the  ad- 
which  he  bad  extinguished.     The  case  of  Trurobo  "J««*tration 
and  ux.  vs.  Sourency,  III  Monroe,  284,  is  an  authof-cImrtohaSl^ 
ity  to  shew  that  where  an  executor  pays  debts  be-  he  is  entitled 

Jond  the  amount  of  the  personal  estate,  siiecifically  ^^  reimburse- 
evjsed,  he  has  a  right  to  proceed  against  the  heirs  ^^'^^taL""^ 
for  the  excess.     The  same  principle  is  applicable  which  has  de^ 
here.  t<^en«led  to    ^ 

Our  of  ground  difficulty  has  been  to  determine  whe- 
ther Smith  has  shewn  himself  entitled  to  any  decree  ^ettlemmt 
upon  the  proof.  The  settlements  made  with  the  coun  rofnlnrato^ 
ty  court  are  his  only  evidence.     We  have  determin-  irith  the  co. 
ed  to  consider  those  settlements  as  prima  facie  evi-  coiirr,decide4 
dence  in  his  behalf.     Burns  vs.  Burton,  I  Marshall,  ^P^f  ?jt^^ 
349,  is  an  authority  in  support  of  our  conclusion,  dlen^!^  ' 
As  the  settlements  shew  a  balance  in  favor  of  Smith, 
and  as  the  heirs  do  not  deny  the  assets  charged  to 
have  descended  to  them,  and  as  there  is  nothing  im- 
peaching the  correctness  of  the  settlements  made  by 
the  county  court,  we  think  Smith  was  entitled  to  a 
decree. 

So  much  of  the  assets  which  came  to  the  hands  of 
Smith  and  the  widow  of  Hoskins,  as  was  necessary 
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Sa  DtM         to  pay  tlie  expenses  of  adoiinhtration  and  the  allow* 

^^  ^'vt  anccs  made  for  their  services  in  the  adminislration, 

8a -CD  R8.       should  be  applied  to  these  objects  in  preference  to 

-  the  payment  of  debts.     These  charges  dinHnished 

the  assets,  and  should  be  deducted  in  ascertaining 

the  amount   applicuiblo   to  jmyment   of   creditors. 

\>  hatever  sums  Smith  paid  to  creditors  above  the 

assets  applicable  to  their  satisfaction,  should  have 

been  decreed,  in  his  favor,  against  the  assets  in  the 

hands  of  the  heirs,  the  second  administrator  having 

denied  assets,  and  their  being  no  proof  against  him. 

Decree  reversed,  with  costs,  and  cause  remanded 
for  proceedings  in  conformity  to  this  opinion. 

Rudd  for  appellant. 


Will  Case.  Robert  Sanders  et  al.  vs.  George  W. 

Sanders. 

Case  157.  Iflrrar  to  the  Gallatin  Couoty  Court. 

Witbj  revocation  of,     Ettoppeh 
October  16.     Chief  Justice  Robertson  delivered  the  opinion  of  the  Court. 

This  writ  of  error  is  prosecuted  to 
reverse  an  order  of  the  county  court  of  Gallatin  ad- 
mitting to  record,  as  the  last  will  of  Nathaniel  San- 
ders, senior,  a  paper  purporting  to  be  his  will,  and 
to  have  been  published  in  1825. 

The  execution  of  the  will,  and  the  disposing  ca- 
pacity of  the  testator,  have  been  satisfactorily  prov- 
ed. But  the  plaintiffs  in  error,  insist  on  the  follow- 
infr,  as  sufficient  causes  for  setting  aside  the  will. 
First,  that  it  was  revoked  by  a  subsequent  will. 
Second,  that  it  was  cancelled  by  tearing  off  the  testa- 
tor's signature,  in  his  presence  and  with  his  concur- 
rence. And  third,  that  all  parties  concerned  are  es- 
topi^ed  by  an  ag^reement  under  seal,  and  by  a  decree 
thereupon  for  distributing  the  estate  of  the  testator^ 
as  if  he  had  died  intestate. 

Fi'st.  The  paper  relied  on  as  a  revocation  was  re* 
f  wo  wills  of  \er\ed  bv  the  <  ountv   court,  and  that  order  is  in  fidl 

tno  «anno  per-  •>  -,«.  ^*  '..    *  ^  al 

•00  lire  pro-     foixe.     vV  e  are  not  permitted  now  to  reverse  the  or- 
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4er  Te\0tviin<r  0\M  document;  niul  con«i»q«<^ntl\%  we  Sanders 
cannot  now  decide-  that  the  will  of  1826  was  ever  *^  ^-,^ 
revoked.  *  Sa^diwis. 


Rpconf?.  It  h«c  Keen   proved,  thnt  the  teistator's  sonted  to  the 
nnme  wn«  torn  off.  in  th*^  room  in  which  he  was  Iv-  c^wntv  court 
innr.  hv  hi«  9o^^,  RoHert  Sunders,  jr.  iinmedUtelv  af-  ^^^Jl''^''^' 
tfi"  he  hftd  acknowle'Ve^?  his  sigfnatnrc  to  the  naper,  recent  da?e "^^ 
^iif^erwjirds  refertecl  hv   the  coimtv  ronrt.     Bnt  the  than  the  otK. 
farts  tend  stmnsrlv  to  prove,  that  the   testator  ha<l  ^o'^^j^J^'^r^V^J^ 
not,  at  that  time,  a  di«oosinp  mind.     And  there  if«  thf''«'lder"*wifl 
not  onlv  no  proof  that  he  anthorired  or  fianrtioned  iorpcori,nn<l 
the  art  of  his  son  Rohert,  hnt  the»'e  is  ?ood   reason  »'^.i*'ct  the 
for  inferrini?  from  his  (|m'e«rent,  tornid,  and  almost  rndVw^it*% 
8ens^l**ss  condition  at  the  tjme,  and  from  other  facta  rrror  is  prose* 
whirh  have   heen   proved,   that    he   did  not   even  ^"'«''*  to  re- 
know  th«t  his  sicrnature  wa«to  he  or  had  heen  torn  tjp"^ j^*^  T' 
off.     Wherefore,  we  do  not  feel  authorized  to  de-  •heehler^wHl 
cide  that  the  will  was  cancelled.  to  record,  d<v 

__,  ,    ,      ^._    _  .  ^     1   .  ■  ••  .  •        <>»tJed,  that, 

Third.   All  the  peraons  interested  in  estahlishifi^  ae  the  orcief 
the  will  were  not  fiartieato  the  agreement  relied  on  <*^tti^  county 
as  an  estoppel.     Bnt  even  if  thevliad  l^vn.  no  frnch  hT^^het^^ 
asr»*eement  conM  have  the  effect  of  revoking  or  de-  rrceat  will 
strovinsr  the  will      If  the  affreement  he  ohligratorv  rpmninMn 
on  the  parties  to  it,  this  court  cannot  enforce  it  on  ^onrt  w^nnot' 
this  writ  of  ereor;  but  tlie  remedy  must  be  first  sought  upon  thi9     ' 
in  another  forum^  writo^ermr^ 

mi  I  •  i     •  •    •  revii©  the  or- 

The  onlv  nnestion  we  can  noxv  cte^'ide  la,  **  watt  the  der  rejecting 

docutmnt  of  1826  the  hfit  mil  and  tcMament  of  ^\}Uhanuil  ***<•  ^^r^  r^- 
Sandim.  War,  at  the  tim^  ofhit  death  ?"      If  it   was  co?.^;";;;"/ 
then  his  i0i/Z,  \f  wyet  his  mU  ;  and  it  cannot  lie  a  wtH  cannot,  upmi 
as  to  flMime  only,  but  iBUst  be  a  will  as  to  all  of  the  *hU  writ  of 

devisees.  •rror.deier. 

mine  the  #»l- 

Nor  can  the  decreee  for  distrihntinir  the  ^^^^^^e  I!,!'^^^",  u ?* 
conclude  the  qne«ftion,  and  the  only  one  presented,  the^nioro  rL 
upon  this  writ  of  error.     The  decree  seems  to  he  con*. 
^chiefly  interfocnf.orv  ;  and  does  not  affect   the  will 
i(seir     Neither  the  execution  of  the  will,  nor  the  ca- 
pacity of  the  testator  was  involved  or  adjudicated 
on. 

The  onlv  effect  which  the  facts  presented  on  this 
last  fKjint  could  le^itirpately  have,  in  this  ^nse,  is, 
t*iiat  they  might  operate  as  soma  ovideuqp  of  the 
VoV  «4 
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YUER. 


cancellation  of  the  will  ;  but>  allowing  them  tlieSr 
utmost  iiifltieiue  in  thif»  particitlar,  we  have  not 
been  able  to  de<'jde  that  the  will  was  ever  properly 
» cancelled.  We  must,  therefore^  as  the  facts  now 
appear,  consider  it  as  the  true  last  wtU  of  Nathaniel 
Sanders,  senior,  decea^^ed. 

Wherefore,  the  order  of  the  county  court  isaf- 
firmed. 

Hoggin^  Monroe^  and  SanderSy  for  plaintiffs;  Cnf- 
linden  and  MarsiiaUy  for  defendants. 


^Hiciac  FACI- 
Case 158. 


Palmer  vs.  Merriwether. 


Appeal  from  the  JeffersoD  Circuit;  Pirti^  J«dfe» 

Bail     Scire  facia$,     Ca.  9a. 

October  16.     Ju()g«  Nicnoi.AS  djli^crcd  the  opinion  or  (be  court. 

Tills  is  an  ap|)eal  from  a  judgment 
rendered  against  the  api)eUant,  vtpon  a  scire  facias  is- 
sued bn  her  ocknowtedgment,  as  sfjecial  bail,  made 
in  1824. 


ftgiiiDfit  bail, 
•aoDot  be 
maintained 
aatil  after 
a  ta  $a. 
and  ihai  bar- 
ing been  a  bo  I 
ished,  there 
'!•  now  no  re- 


The  case  is,  in  all  respects,  like  tliat  of  Peleet  vs. 
Dudley,  VII  Monroe,  130,  where  it  was  deteruYinecl 
that  the  bail  whs  not  liable.  That  decision  is  now 
called  in  question,  and  we  are  invited  to  review  and 
overrule  it.  This  we  should  have  great  hesitation 
in  doing,  even  if  we  entertained  much  greater 
doubts  of  its  ))ropriety  than  we  do.  The  legisla- 
ture has  since  provided  for  the  vasus  mnisstts.  siiggest- 
ecf  in  that  opmion,  and  many  cases  were  ruled  in 
the  circuits  m  donfonoky  to  it.  When  a  construc- 
tion has  thus  been  given  to  an  act  of  assembly  by  a 
solemn  a<ljuflication  4>f  this  court,  that  constructioo 
should  never  afterwards  be  lightly  changed.  Never, 
except  upon  clear  groimds  antl  upon  adequate  mo- 
tives of  general  i>olicy.  The  evils  likely  to  enstie 
from  sucii  vasciuatipn  in  the  decisions  of  this  court 
upon  the  construction  of  the  statute,  are  much  great- 
er than  would  generally  ari^e  from  an  erroneous 
construction.  We  ought  never  to  clisturb  a  con- 
struction solemnly  given  by  our  predecessors  years 
back,  except  we  feel  morally  certain  not  only  that 
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Ihey  were  wrong,  but  that  we  are  right  In  the  pro-  f^ALMxa 
posed  substitute.      Now  it  so    happens,   that  wc„     ^•• 
doubt  the  strict  propriety   of   every  construction  ^h""^*^ 
that  has  been  attempted  to  be  given  to  the 'act  of    ..    ',.     ■ 
1821  upon  this  subject.     We  believe  a  simiiafr  doabt 
has  generally  pervaded  the  best  professional  minds 
in  the  state.     It  must  be  a  bold  mind  indeed  that 
ventures  to  suppose  it  has  certainly  arrived  at  the 
true  construction  of  that  act.      1  here  never  wu^ 
one,  jierhaps,  the  true  constmction  of  which  it  w^ 
more  impracticable  to  ascertain  with  absolute  cer- 
tainty. 

The  form  of  the  recognisance  of  bail  prescribe4 
by  an  act  of  Virginia,  still  in  force,  was  the  same  in 
eubstance  as  that  used  in  England.  Memorandum 
^^that  on  the  day  of  £  F  undertook  for 

€  D,  at  the  suit  of  A  F,  that  in  case  C  D  should  be 
east  in  said  suiti  be,  C  D»  will  pay  and  satisfy  the 
eondemnation  of  the  court,  or  render  his  l>ody  to 
prison  in  execution  for  the  same,  or  that  K  F  will 
iioit  forhioL"  See  I  LittelPs  Laws,  482.  By  the 
net  of  ISIO,  L  Dig.  253,  the  form  was  altered  to  a 
simple  ackjiowlegment  of  special  bail,  which  was  de- 
clared ta  have  the  force  of  a  recogniuivce^ 

According  to  the  terms  of  this  recognisance,  and 
other  express  statutory  provisions,  the  bail  had  a 
right  to  discharge  himself  by  a  surrender  of  his 
prmcipal,  any  tiiue  before  bis  liability  was  fixed. 

It  aeeme  to  be  agreed  on  all  hands,  that  the  pre- 
scribed form  of  the  leoognisance  ia  not  altered  by 
the  act  of  1621;  that  coostruotion  cannot  bo  carrie<I 
so  far  as  to  expunge  a  single  letter  of  it. 

A  necessar]^  enquiry  to  ascertaining  whether  bail  be 
liable  at  all  sim:e  the  act  of  1821,  will,  therefore,  be, 
whether  by  that  act  his  power  to  take  and  surrender 
his  principal  to  prison  is  taken  away,  and  if  so,  tliep 
the  effect  thereby  produced  ou  his  responsibility. 

The  act  is  susceptible  of  two  plausible  construc- 
tions. The  one,  that  it  abolishes  imprisonment  for 
debt  altogether,  except  under  mesne  process.  The 
other,  that  it  only  take^  away  the  use  of  the  ca,  aa. 
The  first  construction  has  in  its  aid,  the  title  of  the 
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Calse»         ftct,  which  19,  *^  to  abolish  imprisonment  for  debt,!^ 

^"*  and  an  atiotvabie  interpretation  of  the  third  section, 

*HEa*'^*^"     ^hicb  applies  it  as  well  to  cases  of  imprisonment  ac- 

.  .^.,' ..cruing  after,  as  to  those  which  had  accrued  prior  to 

its  passage.  That  section  authorizes  a  magistrate  io 
discharge  any  one  confined  on  civil  proccsst  with^ 
^oiit  his  making  any  surrender  of  his  estate,  or  taking 
the  oatli  of  an  insolvent  debtor.  It  is  difficult  to 
conceive  a  reason  why  a  person  confined  subsequentr 
ly  to  the  act  on  process,  after  judgment,  should  not 
receive  such  a  discharge,  as  well  as  those  confined 
before  its  passage.  There  is  a  reasonable  presump* 
tion,  from  a  view  of  the  wiiolc  act,  that  the  legis- 
lature intended  to  abolish  the  system  of  impris- 
onment as  a  means  of  coercion  for  the  payment 
of  debts,  and  that  in  taking  away  the  ea.  sa.  it 
was  supposed  to  have  been  done,  and  its  only  mo- 
tive ior  allowing  a  defendant  to  be  held  to  hail,  wns 
to  prevent  him  from  removing  his  property  out  of 
the  stale  beiore  judgment,  so  as  to  Kcep  it  here  to 
be  o|>eraled  upon  by  a  ji.  Ja,  after  the  judgment 
was  obtained.  It  the  construction  suggested  of  the 
third  section  be  the  true  one,  it  is  difficult  to  re- 
sist the  inference,  that  such  was  the  genera!  in- 
tention of  the  legislature.  For,  if  a  defendant  was 
entitled  to  his  discharge  the  moment  he  was  plac- 
ed in  custody,  it  would  be  idle  to  put  him  there^. 
and  it  is  lair  to  infer,  that  it  was  intended  to  pro- 
hilat  his  being  placed  there. 

The  other  construction,  however,  is  not  with* 
out  plausible  grounds  in  its  favor.  Tlie  mere  wopds 
of'th«  act  are  certainly  not  very  appropriate,  and 
scarcely  adequate  lo  the  total  abolition  of  impris* 
onment  for  uebt.  The  use  of  the  ca.  sa  might  be 
denied  ;  and  the  defendant  still  liable  to  impris- 
onment, by  modes  well  known  to  the  law.  For 
instance,  he  might  be  taken  and  surrendered  by  his 
ball,  or  upon  surrender  by  himself  be  lawfully  com- 
mitted and*  held  in  confinement. 

If  the  first  construction  prevail,  all  modes  of 
imprisonment,  after  judgment,  are  denied,  and  it 
would  be  illegal  to  take  him  nnder  a  bail  piece, 
or  to  coinuut  after   a    surrender.      If  the  second 
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:^oul(I  prevail,  be  could  be  so  taken  and  commit-  Palmbr 
e£l.  „    v.. 

Under  the  first,  l^il,  not  fixed  prior  lo  the  act,  ther. 
was  discharged'     For,  accordiiigto  the  terms  of  the  *^*'--  ■"<"■■ . 
recognisance,  the  bail  had  a  right  to  discharge  him- 
self, by  a  surrender  of  the  principal,  and  if  the  law 
afterwards  took  away  this  power,  it  thereby  absoiv* 
«d  him  from  his  engagement. 

Under  the  second  construction,  in  sucfi  case  the 
bad  would  not  have  lieen  discliarged.  For  it  was 
no  part  of  the  condition  of  the  recognisance,  that 
the  ca.  9a.  should  be  used  before  the  bail  hecutm^ 
liable.  The  courts,  in  favor  of  the  bail,  required 
the  plaintiff  to  use  a  ca.  sa,  before  he  was  allowed 
a  scire  facias  or  action  of  debt  on  the  recognisance; 
and  ex  gratia  allowed  the  bail  to  discharge  himself 
by  a  surrender  of  the  principal,  any  time  before  the 
return  day  of  the  scire  facias  returned  executed.  But 
this,  both  by  the  rvde  of  court  and  our  statute,  wag 
only  on  the  terms  of  paying  the  costs  of  the  seirefa- . 
€u».  When,  then,  the  law  denied  to  the  plaintiff 
the  use  of  the  ca,  sa.,  it  might  well  have  been  con- 
tendedy  that  the  courts  should  abolish  their  rule, 
and  not  require  the  issuing  of  a  ca.  sa.  as  a  necessa^ 
sary  prerequisite  to  the  fixing  of  the  liability  of  bail. 

Which  of  the  two  constractions  we  should  adopts 
if  the  question  were  open,  we  should  be  much  at  a 
loss  to  determine.  There  are  many  and  persuasive 
arguments  in  favor  of  each.  In  such  cases  of 
doubt  and  uncertainty,  it  must  ever  be  a  source  of 
congratulation  to  us,  to  find  the  responsibility  of 
an  election  taken  from  us  by  our  predecessors.  Such 
is  the  fact  here.  The  point  was  solemnly  ilctermin- 
ed  by  thi»  court  in  1826.  The  first  construction 
was  then  adopted,  and  in  the  case  of  Holland  vs. 
Bouldin,  IV  Monroe,  160,  bad  entered  into  prior  to 
the  act,  held  to  be  discharged  by  it. 

That  such  was  the  construtction  put  upon  tlic  act 
by  that  case^  is  manifest  not  merely  from  the  ncces* 
sity  of  it  in  order  to  attain  the  conclusion  to  which 
the  court  arrived,  but  from  the  following  language 
used  in  the  opinion.  '^  The  argument  amounts  t^ 
this,  that  after  this  recognisance  was  acknaw!pdge4 
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Falmsh  upon  conditions  cli«junctive  and  akernatire,  tlie  act 
r':__  has  had  the  efTect  to  strike  out  one  of  those  cundt- 
tions,  (tlu  remler  of  the  body  in  tsMtvikm^)  and  placed 
.  it  on  the  single  condition^  that  the  bail  ^ball  pay  die 
money  if  the  pricifial  does  not.  From  the  premirje^ 
that  since  tiie  recoKnuumoe  was  enterecl  into,  the  law 
hat  rendered  one  of  the  conditioM  inqfoutbU^  the  conchi* 
sion  of  law  wotdd  be,  thai  the  obligation  is  dischar* 
gcd." 

What  is  the  effect  of  this  construction  on  the  lim- 
bility  of  bail  entered  into  since  the  passage  of  the 
act,  as  already  stated,  has  been  determined  in  the 
ease  of  Peteet  vs.  Owsley.  We  percei\e  no  suffi* 
eieni  reason  for  overruling  that  case. 

To  induce  ns  to  do  so,  it  is  insisted,  that  though 
the  act  totally  abolished  imprisonment  for  debt,  ex- 
cept under  me$ne  process,  and  took  from  bail  the 
power  of  surrendering  the  principal  ader  judgment^ 
It  thereby  rendered  that  condition  of  his  recogni- 
sance illegal,  and  the  only  effect  was  to  reduce  the 
recogniMince  to  the  other  and  single  condition  of  sa- 
tisfying the  condemnation  of  the  court.  We  are  ci- 
ted to  authorities  to  shew,  that  if  one  of  the  condi- 
tions of  o  disjunctive  obligation  is  illegal  or  im[>ds- 
sible  at  the  time  of  giving  it,  the  obligation  ik  the 
same  as  if  it  contained  no  such  condidon.  We  do 
not  feel  the  force  of  those  authorities,  or  the  princi  - 
pie  they  are  cited  to  establish.  They  by  no  means 
serve  to  clear  up  the  difficulty  arising  from  two 
conflicting  and  irreconcilable  laws.  We  cannot  but  • 
feel  great  difficulty  in  determinining,  that  an  obli- 
gation containing  two  conditions,  both  authorised 
and  directed  by  law,  is,  nevertheless,  an  obligation 
with  only  one  condition,  because  the  other  is  against 
or  contrary  to  law.  Those  who  use  the  argument 
may  convict  the  law,  if  they  will,  of  the  al»urdity 
of  authorizing  and  condemning  an  act  at  one  and 
the  same  moment,  and  still  attempt  to  extract  prac* 
tical  meaning  from  it.  But  we  cannot  consent  to 
deprive  a  man  of  the  benefit  of  a  condition  in  hi« 
contract  expressly  authorized  by  law,  upon  the  at* 
gument  that  such  condition  is  illegal.  When  it  is 
com  ciled  that  construction  cannot  alter  the  form  of 
the  recognisance,  it  seems  to  us  the  question  is  sur- 
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rendered.     The  bail  has  aright  to  the  lienc&t  of  the  Palusb 
whole  form^  and  those  who  attempt  to  charge  him,  ^      ^'" 
must  find  hiw  to  do  it  on  other  grounds,  than  that  xh^^**^*^" 
])art  of  it  is  illescal.  '.«i^-. 

This  argument  is  susceptible  of  another  answer. 
It  is  to  he  found  in  the  case  of  Pidlerton  vs.  Ai^new 
Hojt,  148,  which  was  this.  Scire  facias  against 
bail,  reciting  a  rccogtiisance  taVen  in  the  time  of 
King  William  (he  third,  therein  the  condition  was, 
that  the  defendant  should  render. his  body  prisoner 
to  the  marshall  of  the  marshalsea  of  our  present 
ftieen;  it  was  urged  that  this  condition  was  Impos- 
sible, and,  in  con$:equence,  the  re<  ognisance  sin- 
gle. Led,  per  IIoU  C.  J.  Where  the  condition  is 
underwritten  or  endorsed,  there  that  only  is  void 
and  the  obligation  single.  But  where  the  condition  - 
is  part  of  the  lien  itself,  if  the  condition  be  impossi- 
ble, the  obligation  is  void  The  same  case  is  re- 
ported in  I  Salk.  172,  and  is  cited  with  approbation 
in  Comyn's  Digest  and  other  books. 

That  the  legislature  meant  somthing  is  presuma- 
ble. That  it  is  our  duty  to  ascertain  its  meaningi 
if  practicable,  is  conceded.  That  it  intended  some 
liability  on  the  part  of  bail  is  also  presumable.  But 
how,  under  the  construction  that  it  was  intended  i 

also  totally  to  abolish  imprisonment  for  debt,  this  li- 
ability is  to  be  ascertained,  how  and  when  it  should  ^ 
be  fixed,  is  as  unascertainable  as  the  quadrature  of  » 
circle.  That  by  disregarding  the  fornf  of  the  re- 
cognisance, any  one  may  fashion  a  new  species  of 
liability  according  to  his  own  fancy,  is  readily  ad- 
mitted. But  so  to  fashion  a  new  species  of  liability, 
without  law  for  it,  is  denied  to  be  within  theji(d*i- 
cial  prerogative. 

Our  predecessors  have  said,  that  to  effectuate  the 
intended  liability  against  bail,  it  was  indispensa- 
ble the  legislature  should  have  altered  the  form 
of  the  recognisance.  The  legislature  has  acquiesced 
in  that  determination,  and  supplied  the  omission,  in 
a  way  that  makes  the  liability  of  bail  conform  to 
what  the  court  had  supposed  to  be  the  general  in- 
tention of  the  act  of  1821  as  to  the  total  abolition  of 
imprisonment  for  debt.  We  feel  disposed  to  acqui- 
ecce  also,  and  leave  this  whole  matter  a^  we  found  i(^  . 
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THER 


Palmee  ^Thcrcforr,  the  Chief  Justice  dissenting,  tlie  jiicfg« 

--!.,-  nicnt  must  lie  reverseil,  with  costs,  and  cause  re- 
manded, with  directions  to  enter  judgment  on  the 
scire  facias  in  favor  of  the  defendant. 

Bibby  for  appellant ;  Dennij^  for  appellee. 

Chkf  JttBtice  Robertson,  dissenting  from  ilic  majority 
of  the  courty  delivered  his  oten  opinion  as  follows: 
^,«enK  No  ix^rtl  of  subjecting;  myself  to  the 

imputation  of  temerity^  for  dissenting  from  the  rea- 
soning and  the  conclusion  of  the  opinion  just  delir- 
ered,  can  control  my  judgment  or  convince  mc  that 
It  is  my  duty  to  acquiesce  in  what  I  am  constrained 
to  consider  as  essentially  erroneous.  The  error,  if 
it  exist,  was  not  so  inipregnabiy  establisiied  by  judi* 
cial  recognition  as  tot>e  entitled  to  the  force  of  coiv* 
dusive  authority.  The  opinion  in  Peteet  vs.  Ows-^ 
ley,  is  not  intangible.  It  was  delivered  by  only  two 
members  of  ,tbe  court;  its  reasoning  is,  to  my  mind, 
not  only  inconclusive,  but  suicidal;  it  has  not  been 
fortified  by  any  subsequent  derision  by  a  full  court, 
or  even  by  the  same  learned  judges  by  whom  it  was 
pronounced;  at  the  session  of  the  legislature  next 
succeeding  its  promulgation,  an  act  was  passed  for 
the  purpose  of  supplying,  in  express  and  explicit 
terms,  the  supposed, casus  oniissm^  and  of  enforcing^  as» 
1  believe,  the  obvious  intention  of  the  statute  abo- 
lishing the  ca,  sa,  by  re*ennctiug  its  ^ubsUmce  in  lan- 
guage thattcould  not  be  mi:(understood  or  evaded. 
Hence  ^^stare  dtcists^^^  though  a  wise  judicial  maxiui^ 
when  fitly  applied,  and  always  entitled  to  much  in- 
fluence,  does  not  conclude  the  question  now  involv- 
ed, nor  allow  me,  (entertaining  the  u]>iuion  I  do)  to 
}y^  content  with  the  easy  and  irre;$ponsible  ta^^k  of 
acquiescing  in  a  doctrine  once  before  announced  by 
two  of  my  prcdeci^ssors,  and  which,  after  full  and 
anxious  deliberation,  my  judgment  cannot  approve 
as  either  rea^ionable  ox  just,  or  consistent  with  the 
act  of  1821. 
.The  pecidiar  attitude  in  which  I  am  thus  placed; 
may  render  it  pro|)er  that  I  should  state  some  rea- 
sons for  my  own  opinion. 

As  much  of  the  act  of  1821  as  is  material  to  the 
argument,  is  contained  in  the  first  and  second  sec- 
Tions,  and  is  in  these  words: 
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**Sec.  1.  All  laws  wfiich  aiiihorize  n  capiat  ai  w-  '*«*»» 
^sfaciendum  to  he  issued  asrainst  the  hndv  or  bodies  of  ME»Mwji. 
anv  debtor  or  debtors,  shall  be  and  the  same  is  here-  tbi  a- 
byre|H«iled.  J^^^ 

<^Sec  2  Hereafter  no  person  or  persons  shall  he 
arfested  upon  any  original  or  meme  proctM.  or  requir- 
ed to  srive  bail,  unless  npon  affidavit  beine  filed  with 
the  rlerk  of  the  conrt  or  jnstii-e  of  the  peace  from 
which  process  is  to  be  issued,  statinijr  that  the  plain- 
tiff or  plaintiffs  verilv  believes  that  the  person  or 
persons  aurainst  whom  such  process  is  about  to  issue, 
will  leave  this  Commonwealth,  or  move  his  proper!  v 
out  of  the  same,  before  pideinent,  or  otherwise  ab- 
scond, so  that  the  process  of  the  conrt  cannot  he  ex- 
ecuted, and  upon  such  affidavit  beinir  filed,  the 
clerk  shall  endorse  that  bail  is  reqairtdj  and  in  what 
sum." 

It  does  not  seem  to  me  to  be  difficult  to  under- 
stand (Ids  act,  or  to  n^ive  to  the  foresroinff  two  sec* 
tions  of  it  a  practical,  consistent,  and  effectual  con- 
struction, so  far  as  they^  can  operate  es«entinlly  on 
the  point  1  am  now  considerini;.  The  first  section 
repealed  all  laws  author'^zinir  a  ca  sa  to  issue.  The 
second  section  provided,  1st,  that  no  person  should, 
•in  a  civil  case,  be  arrested  on  an  original  or  mrent 
process,  unless  he  should  be  required  to  srive  bail  in 
consequence  of  such  an  affidavit  as  it  prescribed; 
and,  2nd,  that  a  party,  arretted  upon  affidavit, 
should  give  special  hail,  as  if  there  had  been  no  sta- 
tutory ejcem|ition  in  any  case,  or  should  be  impris- 
oned forfailinffr  to  irive  such  bail.  The  two  sections 
tog:ether  show  that  the  capia$  ad  natiafaeiendum  wr^s 
abolished,  hut  that  a  party  mi^rbt  still  be  arrested 
and  held  to  hail  on  a  capUu,  ad  renpondendum  A-  d 
by  the  fourth  section  it  was  provifled,  that  a  person 
iinprisoued  for  failinsr  to  give  bail,  misrht  be  libernt* 
ed  by  srivinfir  the  bail  required,  or  by  taking  the  in^- 
solvent's  oath. 

In  Peteet  vs.  Owsley  it  is  decided  that  a  crp^a$  ad 
$athfaciendum  could  not  be  allowed  since  182K  and, 
on  that  point,  it  seems  to  me  that  there  is  no  room 
for  a  doubt,  because  the  act  of  18tl  explicitly  de- 
clared that  such  a  capias  shoid4l  not,  thereafter,  be 
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lawful,  and  only  permitted  the  arrest  of  a  debtor  h^ 
his  creditor,  in  prescribed  easeSf  on  original  or 
pusnB  proccsa. 

^mw¥.  The  opinion  of  my  aflM)ciates«  not  only  reposes  on 

the  snpposed  condusiveneas  of  the  ease  of  Peteet  ra« 
Owsley,  but  intimates  that  the  statute  of  1821  isnot 
iuscepiclble  of  any  sAisfartory  t-onstrnrtion  wBic'li 
would  ^nahle  the  conrt  to  asrertain  the  natore  and 
extent  of  the  liability  of  special  hail,  orlodetertfnine 
when  or  how  that  liRbility  mav  be  fixed  and  enforce 
«d.  I  admit  that  the  lanfrnage  of  the  statute  is  not 
so  precise  and  appropriate  as  it  misrht  have  been: 
but  it  clearly  shows  that  the  leffislatore  intended  that 
special  baH,  ack no wiedired  pursuant  to  its  authovity, 
jhould  he  lesally  liable  in  some  «event  and  to  tome 
extent;  and,  as  already  stated,  it  also  clearly  shows 
that  a  cnptos  ad  9ati9faciendum  coiM  not  be  issued 
against  the  principal  debtor;  nothing  more  is  neces- 
sary, in  my  opinion,  for  any  purpose  in  this  case. 

It  is  immaterial  whether  the  bail  might  have  had 
-a  ri^bt  to  surrender  the  principal  or  not,  liecause, 
were  it  admitted  that  gurh  a  surrender  mis^bt  have 
absolved  the  bail,  «till  the  creditor  could  not  have 
issued  a  ea*  $a  a?ain«t  the  debtor,  and  was,  there- 
fore, not  required  or  -expected  to  do  so.  The  recog<* 
nisance  is  in  these  words: 

**l,  Mary  Palmer,  do  hereby  acknowledge  myseir 
special  bail  for  the  within  named  Wm.  Lynn,  in  the 
iiuit  named  in  the  within  writ." — signed,  ^^Mary 
Calmer.'*  *  ^ 

Did  that  imderta^iner  impose  any  legal  liability 
If  it  did,  when  whs  that  liability  fixed,  and  how  was 
it  to  be  enforced?  These  are  the  only  questions  to  be 
considered. 

That  a  legal  liability  may  have  resulted  from  the 
recognisance,  1  think  there  can  be  no  reason  for  a 
plausible  doubt;  and  I  am  also  clearly  of  the  opin* 
ion  that,  as  a  necessary  consequence,  a  co.  sa.  against 
the  principal  was  not  necessary  to  the  existence  or 
enforcement  of  that  liability. 

For,  as  it  is  evident  that  the  law  prohibited  sucb 
a  ca.  sa,  the  consequence  is  plain  that,  under  th^ 
sam  lax9j  the  principal  could  not  sustain  any^  ferfoi- 
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tare  of  hit  right  ky  not  doing,  what  would  fa&vo  Palmbe 
b«eii  itulawtui;  anU  coiiiiei|u«uily,  li  ihe  bail  was  not  ,.     ^'' 
liable  until  a  ca.  «a.  liaii  been  ivftued,  he  wa»  nut  lia-  thej^'^^ 
ble  at  ail  or  u^u  any  contingency .     ll  then  it  can 


Ibe  tfHowo  thai  ihe  recuguibaute  laiposeo  any  legal  l>i»s«(tt^ 
ooligatiuni  it  v%iU  reHuii  mat  tlie  |>Uiiititl  wa^s,  as 
•pecitii  nail,  liatiie  precisely  as  bne  vvuulu  iiave  been 
ii  there  never  liaii  i>e«u  any  law  auihwiiaiug  or  re- 
quiring a  ca,  M. 

Her  contract  contain!  no  stipalation  requiring  o 
4a,  M.  to  ia»«ue;  and,  as  I  will  eaucavor  lo  «now,  no 
SUCH  conUition  can  iie  impUtdf  uut  i$  ckuriy  exclmtd* 

That  the  legislature  iniinded  to  abolish  all  law^ 
^hicnre^rea}  as  well  as  those  which  atUnonzedj  a 
^pias  aa  Muitsjacunuuiny  in  any  case  or  lor  any  ytar»- 
fuUy  IS,  to  my  uiinUy  aliaobt  fieilevKient.  Tbe  ine- 
Viiabie  con»c(j[ueuce  would  be».  uiut,  ui  lb;^4,  the 
date  oi  ilie  piaintiii  «  unuertaiking,  l^isre  viu^  iut  law 
T^i^iritig  a  ca.  m.  (u  necMsmry  lu  iur  UauiiUy. 

Tiie  Mdtniwn  of  the  legislature  is  obvious  and  iar 
di:»|>utaDle.  by  auiauiizing  a  creditor  to  hold  his 
deuior  to  bail,  and  even  to  imprison  hiin  for  failing 
to  give  it,  tbe  legulature  intenued  notliing  more  nor 
Jess  than  tbat  in  inis  way,  the  plaintill  s  demand 
miglit,  as  beloie,  ^  ucvrtd;  anil  consequently,  that 
tne  surety  shoulu  be  itgaUy  responsible.  It  would 
jBOt  be  reasonable  ur  auuHaule  to  suppose  that  the 
legislature^  wiiilst  acanuwledgiug  the  justice  of  re* 
,quu*ing  a  Uelendant  to  give  Oail  or  go  to  jail,  and 
whiidt  providing  a  moue  lor  ucuiiaag  that  end,  could 
have  intended  or  iujagined  that  bail,  when  given, 
should,  in  no  event,  oe  liable  tor  his  principal.  The 
Tery  act  of  requiring  bail  nics3i;orti^  implies  that  the 
bail  shall  be  r«:opon»ioie.  As  iiie  nail  is  taken  ac- 
eofc^iiig.  to  lotr,  be  must  be  bound  according  to,  or  by 
th^  <<^'^  ^<*tfi  ^^  coviisj^ueficc  oj  hu  utiaMOiOtig.  Uis 
undertaking  l>eiiig  ici^ai — hik  obligation  mubi  be  le- 
gal, bucii  IS  the  ineviiaoie  conatruction  of  the  act 
of  1821;  and  sucu  must  Ue  aauiitied  to  have  been 
the  tnUitUou  oi  tue  leguiature.  As  a  reasonable,  if 
not  A  necessary  consequence,  it  would  seem  to  fol* 
low,  tuat  tbe  legislaiuie  nuenueu  that,  as  uy  tlie  act 
of  Ib^l^  so.  #a.  oxtfcuiious  were  aooiisiied,  and  as,  t>y 
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the  same  act,  bail  was  allowed  to  be  taken  and  held^ 
res|>on8ible,  the  legal  liability,  thus  inc  orred,  might 
be  enforced  Without  issuing  a  ca  m.  Any  other 
-  guppOsition  is  inconsistent  with  the  declared  itUcniion 
6f  the  legislature,  and  would  render  the  second  seo 
tion  of  the  act  of  1821,  not  merely  a  nullity  but  an 
useless  mockery  of  justice.  It  seems  to  me  that  the 
legislature  intended,  when  enacting  the  second  sec- 
tion of  the  act  of  1821,  that  special  bail  taken  con- 
formably to  its  provisions,  should  be  liable  for  the 
debt  of  the  principal  whenever  the  c*editor  had 
failed  to  make  it  out  of  the  principal,  by  resorting 
to  all  the  means  of  coercion  permitted  by  the  law. 
Olio  of  the  means  wiihin  the  creditor's  power,  be* 
fore  the  abolition  of  the  ca  9a  executions,  was  taken 
away  by  the  act  of  1821 ;  and  consequently,  the  only 
'  effect,  as  it  seems  to  me,  of  the  abolition  of  the  ca, 
$a,  so  far  as  special  bail  is  concerned,  was  to  render 
him  as  liable  without  a  ca.  sa.  against  bis  principal, 
as  he  would  have  I^een  after  an  ineffectual  return 
upon  it  before  its  abolition. 

The  opinion  in  Peteet  vs.  Owsley,  concedes  that 
St  was  the  intention  of  the  legislature  to  hold  s|)e- 
cial  bail  responsible,  and  virtually  admits  that  sue  h 
bail  is  liable,  but  argues — that  as,  before  the  aboli- 
tion of  the  ca.  aa,  an  executioihof  ca.  sa.  against  the 
principal  was  indis])ensable  to  jixing  the  liability  of 
the  bail,  it  is  yet,  Utovgh  ahoUshcd^  exjually  necessary; 
and  that,  therefore,  as  a  ca.  sa.  cannot  issue,  the  in* 
tention  of  the  legislature  cannot  be  effectuated,  nor 
the  undertaking  of  the  bail  enforced.  This  reason* 
iiig  is,  to  my  mind,  at  least,  inconclusive.  It  seems 
to  be  what  logicians  denominate  ah  enthymeme — or 
an  imi)erfect  or  delusive  syllogism.  It  is,  in  effect, 
this— *Hhat  as  the  ca.  sa,  was  necessary  to  fix  the 
liability  of  bail,  when  the  law  authorized  it  to  issue, 
it  is  eaually  llel-ei^sarv  now,  when  the  law  forbids 
it."  I  cannot  feel  the  force  of  this  reasoning.  I 
cannot  thus  acknowledge  a  statutory  right  without 
any  icinedy.  I  could  not  admit  that  the  same  sta- 
tute, which  gives  a  right  expressly^  takes  away  con- 
stntctwely,  all  remedy  for  enforcing  it.  The  ac- 
knowledoed  and  undeniable  irUenHon  of  the  legisla- 
ture should  be  sufficient  answer  to  the  reasoning  io 
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Pf^toct  V5S  Owsley.     The  intention  of  thf*  Ie2i>l5iture  "Palmer 
is  its  will;  and  its  will,  when  lonstitutiooHl,  u  late,  v,,jp7aV». 
If  the  legit^iattire  intended  ihaf  a  s|)eciul  bail  bhoiild    mek."^*" 
be  liat)le  without  a  ca.  sa.  then,  bij  2utr,  he  is  so  lia- 


ble; and  that  such  was  the  intention  of  the  le^ifela-  l^»"^'n*- 
tnre  when  it  enacted  the  act  of  1821,  cannot,  I  thinks 
be  reasonably  doubted.  It  was  not  nece^isrry  that 
ilie  act  of  1821  should  provide  any  f-emcdy.  It  has 
given  a  legal  right,  and  the  pre-existing  remedy  by 
scire  facias  still  exists,  and  is  appropriate. 

Here  I  nnight  close  this  dissent.  But  an  answer 
more  direct  and  perhaps  satisfactory,  umy  be  given 
to  the  argument  in  Feteet  vs.  Ow^ie^y'.  It  will  be 
found  in  the  reason  of  the  old  doctrine  which  re- 
quired a  ca,  sa.  against  the  principal  in  order  to  fix 
the  liability  of  the  bail.  The  liability  of  the  bail 
resulted /rom  a  breach  of  an  express  conditioii  in  his  un- 
dertaking. -  As  siteciaibail  was  only  a  collateral  se- 
curity, the  law  would  not  subject  him  to  liability 
until  all  the  means  of  coercing  the  principal  had 
failed;  and  therefore,  the  undertaking  of  the  bail 
was,  in  express  terms,  that,  if  the  creditor  could  not 
make  his  debt  out  of  the  principal,  he  (the  bail) 
would  either  pay  it  for  him  or  secure  to  the  creditor 
the  legal  means  of  coercing  him;  and  consequently, 
when  the  ca.  sa.  was  a  legal  remedy,  the  undertak- 
ing of  a  special  bail  expressed  that,  if  the  princi])Hl 
should  fail  to  pay  the  de1)t  or  to  surrender  hiiubclf 
in  custody  of  the  law,  the  bail  would  pay  the  deht 
ior  him,  or  would  surrender  him  to  any  ca.  sa, 
which  might  be  issued.  There  could  be,  lhereror», 
no  breach  of  the  contract  by  the  bail,  until  after  a 
ca.  sa.  bad  been  isstied  against  the  principal,  because, 
a<  cording  to  an  express  condition  m  iiis  recogni* 
sance,  he  had  a  right  to  discharge  hintself  by  sur* 
rendering  his  prmcipal.  Cro.  Ch.  481;  1  Lord 
Ravm'd.  156;  II  Sanders,  '<2,  a.  n.  4;  II  Tidd's 
Pra.  993;  illJohnson's  Reports,  509. 

S])eaking  of  the  reason  why  s:|)ecial  bail  was  lia- 
ble as  soon  as  ncn  est  inventus  had  been  returned  on  a 
sa.  sa,  against  the  principal  and  not  sooner,  Jacob 
says,  '^Korthey  (the  bail)  stipulate  in  this  triple  »l* 
ternative,  that  defendant  shall,  it  condemned  in  ti.e 
suit,  satitsfy  the  plaintiff  his  debt  ami  coets,  or  that 
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PjiUiBft        he  shall  surrender  himself  a  pruoiMr^  or  that  they 
VK.         ^iii  |my  it  for  him.     As,  therefore,  the  two  former^ 

TfTfiir*^^*     brandies  of  the  ailernfitive  are  neither  of  iheui  com* 

,■     ■    ■— ^nlieti  with,  the  latter  inutit  iwineUiately  take  place.'? 

Uitcent.  Vl  Ja.  Law  Di'y,  2Q.     A  return  of  rum  eU  inrtntiu  on. 

a  ca*  $a.  against  the  principal,  fixed  the  liability  o£ 
the  iKiil. ..  fiut  although,  ix  debeto  jMilut^  the  baii 
«ouUl  not  be  entiiied  to  an  exoneration  by  h  anrrenUer 
of  iiitf  principal  after  one  cu*  ta.  had  been  returned 
without  eliecti  nevertheless,  ex  gro/ta,  a  practice  ob« 
tamed  which  entitled  the  bail  to  relief  by  a  surreir- 
der  of  the  principal  at  any  time  beioie  a  return  of 
two  nViik  Oil  the  scirt  Jac%a$;  and  Ibis  practice  war 
legalized  by  a  statute  oi  this  state. 

It  is  thus  manifest  that  llie  only  reason  why  a 
sa.  sa.  against  the  principal  was  originally  necessary 
lo  fix  the  liability  of  the  l>ail,  de  jurt^  was  because  it 
Was  required  by  an  express  condition  in  the  recogni- 
sance. The  bail  was  not,  according  to  an  express 
stipulation  in  his  contract,  responsible  until  a  ca  sa. 
iidd  been  issued  against  his  principal;  and  he  had  the 
right,  expressly  reserved,  to  surrender  him  in  cusr 
loily  and  thus  exonerate  himself. 

A  Virginia  statute  of  1761,  prescribed  the  form  of 
a  recogni:^ance  by  siiecial  bail.  It  was  alternative 
and  substantially  such  as  that  described  by  Jacob. 
In  1810,  a  statute  of  this  state  dis{)ensed  with  ap* 
pearance  bail,  and  chaiigeii  the  ancient  form  of  re* 
cognisances  by  special  bail.  The  recognisance  pres-- 
cnbed  by  that  statute  is  general,  and  simply  :ac- 
knowledges  that  the  cognisor  has  became  the  tpedal 
bail  oj  th€  defendant.  But  beiore  the  abolition  of  the 
ca.  sa.  the  cotrdt ruction  and  effect  of  such  general 
recognisances  were  precisely  the  same  as  if  they  had 
been  as  foruicrly,  expressly  alternative.  By  merely 
xtltering  ihe/ortn,  the  legislature  did  not  change  the 
nature  or  cilcct  of  ttie  contract  of  8|iecial  ban;  and 
consequently,  as  u  ca.  sa.  was  still  one  of  the  legal 
means  oi  coercing  the  principal  debtor,  tlie  right  of 
the  baii  to  surrender  the  principal  was  impUed]  and 
he  was  not,  of  cowse^  iiaoie  until  after  a  ca.  $a.  had, 
been  returned. 

But  the  ca.  sa.  had  been  abolished  Ivefore  the  ap- 
pellant  becmne  sjieciai  bail.     Ht^r  recognisance  h 
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generiAy  and  contains  no  condition  reqnirinsf  n  ea.  sa.  P^-vlmcr. 
to  be  issued,  or  entitling  her  to  exonerxitiun  bv  the  x.     ^"' 
iorrender  of  her  principal,     ^nd  no  tuch  condiHonTn^fi 
be  implied  by  law  or  supplied  by  camtruction.     Such 


an  implication  or  construction  would  be  contrary  to  ^»»««"i 
the  understanding  of  tjie  parties  and  inconsistent 
with  reason  and  law.  When  the  appellant  t>ecame 
special  bail,  she  must  be  presumed  to  have  known 
that  no  ca»  sa.  could  he  issued  against  her  principnt. 
She  did  not,  therefore,  iirtend  to  be  liable  only  in  the 
erent  of  that  beiuj^  done  which  she  knew  was  leeal- 
ly  impossible.  She  knew  that  she  would  not  hav« 
the  right  to  exonerate  herself  by  stTrrendering  the 
principal;  and  of  all  this  she  was  notified  by  the 
very  statute  which  legalized  the  act  of  requiring 
bail,  and  under  which  she  became  bound.  Accwrd- 
ittg  to  thfU  law  her  undertaking  mu^  be  conetrued;  and 
what  effect  did  that  law  give  to  it?  Certainly  no 
other  or  less  than  that,  if  the  creditor  should '  fail, 
by  legal  means,  to  make  his  tiebt  out  of  the  princi* 
pal,  she  would  pay  it.  She,  by  her  collateral  under* 
taking,  released  her  principal  from  impris^omuent, 
and  enabled  him  to  remove  liimself  and  his  pro|)er* 
4y,  if  he  had  any,  beyond  the  jurisdiction  of  the 
court  in  which  he  was  sued.  And  if  she  be  not  res» 
ponsible  because  the  creditor  has  not  done  thai 
which  he  never  undertook  to  do,  and  which  the  law 
forbid,  it  would  have  been  lietter  for  him  that  tiall 
had  not  been  required,  and  the  statute  which  author** 
ized  it  was  worse  than  a  nullity.  She  cannot  now 
say  that  the  whole  proceeding' was  mere  form  and 
parade,  intended  only  to  exhibit  an  idle  farce;  such 
was  not  the  object  of  the  law;  such  was  not  her 
ooniract  when  construed  according  to  law  or  reason. 
Her  contract  was  statutory,  and  must  be  regulated 
by  the  import,  design,  and  effect  of  the  statute:  that 
forbid  a  ca.  $a,  eontequerUly  her  contract  did  not  require 
ihat  one  shouJd  issue^  but,  it  it  had  any  obligation  or 
effect,  rendered  her  liable  without  one.  The  only 
reason  why,  prior  to  1821,  special  bail  was  not  lia« 
ble  until  a  ca.  ea.  had  issued,  was  that,  the  under- 
taking of  the  bail  was  on  either  an  express  or  an  im* 
plied  condition,  that  one  should  be  issued.  But,  as 
j^nce  1631,  a  e^.  ea,  execution  could  not  bo  i«tued5 
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Paimer         there  roiild  be  no  smch  implied  condition  in  the  ob-^ 
MmbrVw       ligation  of  bail.     The  only  reason  for  the  old  doc- 
-TiisR.  trine,  then,  faik  in  this  cn^;  and  I  suppose  that  the 

'  reason  ceasing,  tlie  law  aUo  ceases^;  and  that,  as  a 
necessary  consequeme,  the  hability  of  the  appellaikt 
was  fixed  when  the  cre<iitor,  by  issuing  a ^vf/acurs, 
which  was  returned  **no  profjerty,"  had  done  all 
that  the  law  permitted  him  to  €{o^  or  that  her  con- 
tract, according  to  Uslegal  import,  re«|uired  him  to 
do.  I  feel  authorized,  therefore,  to  conclude  that 
her  undertaking  is  obLi^rntory,  and  consequently, 
that  she  was  liable  without  a  ca.  sa.  against  her  prin- 
cipal; for  such  an  alternative  as  that  implied  in  the 
undertaking  of  bail,  when  a  ca^  m.  cotild  he  issued, 
could  not  have  been  intended  by  her,  or  implied  by 
the  law  which  expressly  interdicted  any  such  pro- 
cess. Hot  rtcognisanci  entered  into  under  the  act  of 
1 821 ,  cannot  be  construed  to  re^dre  any  tldr^  prohibit^ 
by  that  act. 

But  if  her  undertaking  had  been  expressly  in  the 
alternative,  as  it  would  have  been,  constructively, 
prior  to  1821,  the  obligation  would  have  been,  ne- 
vertheless, valid  without  the  issuing  of  a  ca.  sa.;  be- 
cause the  legal  effect  of  her  contract  would  have 
been  simple;  the  superfluous  stipulation  for  the  sur- 
render being  illegal  and  inoperative. 

It  has  been  decided  that  a  special  bail,  |irhose  re- 
cognisance was  acknowledged  prior  to  the  abolition 
of  the  ca.  sa.  and  was,  of  course,  con^/ruc/ire/^^  in  the 
alternative^  and  entitled  the  bail  to  exoneration  by 
the  surrender  of  the  principal,  was  released  from 
liability  by  the  abolition.  See  Holland  vs.  Bouldin, 

IV  Monroe,  H8.  This  is  unquestionably  sound 
law,  if  the  power  of  the  legislature  to  deprive  bail 
of  the  right  of  surrendering  the  principal  be  con- 
ceded; l)ecause,  in  a  disjunctive  contract,  all  the  under- 
takings or  conditions  l)eing  lawful,  if  one  of  them 
become  impossible  by  operation  of  law  or  by  the  act 
of  the  obligee,  the  obligor  is  thereby  dij«charged; 

V  Coke,  22  a;  Ba.  ab.  condition  M;  Com.  Drg.  con- 
dition D. 

Put  the  same  authorities  and  the  same  reason  show 
that  \f  oneof  tiie  conailions  of  a  disjwictite  or  aUcma-r 
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tivt  contract  be  impossible  at  the  date  of  the  contract^  (/^e  Palmm 
obtigation  is  precisely  the  same  as  it  would  luwe  been  {fj^    ^^• 
the  contract  had  not  contained  the  impressible  stipulation.  x«e1"^*^*' 

See  also  Cro   Ele.  780;  Com.  Dig.  condition  L.  12; 1— 

Ba,  ah.  concUtioR  2. 

If  then  the  rero^ni^anre  of  the  appellant  had  ex- 
pressly contained  an  ahernative  condition  that  she 
miffht  discharore  herself  by  the  surrender  of  her 
principRi,  as  th»^t  condition  was  impocsfsihie  at  the 
date  of  her  arkno\v1edi;.nent,  the  lesfal  effect  of  her 
contrftrt  was  ^infde..  to-wit:  that  she  wa«8  hound  to 
pav  th^deht  if  it  ronld  not  I>e  made  out  of  the  prin- 
cioH?  bv  letrn]  mehns.  She  co^Ad  not  ohjfjct  that  the 
abolition  of  the  ca  sa,  has  deprived  her  of  any 
rijrht.  be^'*in«e  when  «he  undertook  to  he  special  hail, 
the  law  did  not  permit  the  surrender  of  her  princi<* 
pnl,  and  therefore,  nothinar  has  been  rendered  im- 
possible by  law  or  bv  the  act  of  the  appellee,  which 
was  legally  possible  at  the  date  of  her  contract. 

This  doctrine  proves  that  the  appellant's  liability 
is  not  d»»«trov<»d  or  impaired  by  the  abolition  of  the 
Ctf.  sa  in  1821.  ft  proves  that  if  her  contract  had 
contained  at»  express  condition  for  the  surrender  of 
her  princinal,  she  would  have  been  liable  without  a 
ca.  sa.  aerjiinst  him;  and  th'it,  therefore,  even  if  her 
andertakin?  codd  He  eonstrved  as  containinsr  such  a 
condition,  «he  is  li<ib]e  althouffh  no  ca.  sa.  ever  wa» 
er  could  be  issued  against  him  But  it  tends  clearly 
to  show  also,  thit  her  undertakins:  could  not.  by 
eonstnictifm.  contain  anv  such  condition,  and  that  she 
was,  of  rour<?e.  liable  on  the  return  of  the  fieri  fadas^ 
even  if  she  woidd  not  have  l>een  so  liable  had  her 
contract  contained  such  condition. 

Before  the  abolition  of  the  ea.  sa.  it  was  generally 
necessary  that  an  assignee,  bef'^rehecoidd  have  legal 
recourse  to  hi«  assignor,  should  hnve  issued  a  ca  sa, 
arainst  the  obliiror.  This  was  one  of  the  implied 
conditions  in  the  contract  of  assianment.  Has  the 
as«i&rnee  now  no  rieht  to  call  on  hi<«  assipnor,  be- 
cause be  did  not  is«ue  a  ca.  sa.  against  the  obligor 
•ince  its  abolition.^ 

Whv  ba«  he  «uch  rifirht?  Because,  a«  the  ca.  sa.  ha» 
Wen  abnYiched,  he  has,  bv  issuing  t^  fieri  facias,  done 
TOL.  VIL  66 
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Palmck        all  that  the  law  permitted  him  to  do.    So,  althoagli 
^'^        prior  to  1821,  special  bail  was  not  liable  until  after 
'*'*'*'     a  ca.  ta.  had  been  issued  against  the  principal,  he  ib 
..«  now,  like  the  assignor,  liable  upon  a  return  of  no 
estate  on  a  fieri  fac%a$. 

Without  amplifying  more,  I  feel  bound  to  con* 
dude  that  the  only  reason  eiven  in  the  case  of  Peteet 
vs.  Owsley,  is  not  only  inconsistent  with  the  conclu- 
sion which  was  deduced  from  it,  but  is  irreconcil- 
able with  the  reason  and  law  of  this  case. 

It  has  been  shown,  I  trust,  that  a  recognisance 
entered  into  since  the  abolition  of  thecn.  «a.  cannot 
be  construed  as  containing  any  such  condition  for  Ifhe 
benefit  of  the  bail,  as  that  he  may  surrender  his 
principal;  and  that,  therefore,  the  issuing  of  a  ca.  sa. 
could  not  be  necessary  to  the  lialulity  of  the  barL 
And  it  has  also  been  shown  (hat  if  the  recognisance 
had  contained  any  such  condition,  the  bail  would 
•till  be  liable  without  a  ca,  $a.  The  consequence  it 
that  nothing  is  contained  in  or  omitted  by  the  act  of 
1821,  which  can  make  the  liability  of  the  appellant 
dei)end  on  the  issuing  of  a  ca.  so.  against  her  princi- 
pal. This  conclusion  seems  to  me  to  accord  with 
:lhe  intention  of  the  legislature,  with  reason,  and  with 
Authority;  and  thus  the  second  section  of  the  act  of 
1821  would  be  not  a  dead  letter,  but  would  have  m 
practical,  consistent,  and  effectual  operation;  and 
thus  a  beneficial  act  of  the  legislature  would  not  be 
iiuUified^  but  would  be  j)ermttted  to  operate  accord-^ 
ing  to  its  declared  object  and  design.  I  concur  with 
the  court  below. 

Wherefore,  as  T  cannot,  for  tbe  foregoing  reason% 
Concur  in  recognising  Peteet  vs.  Owsley  as  a  con- 
clusive authority,  I  have  deemed  it  my  duty  to  dis- 
sent from  it,  how  much  soever  I  may  respect  the 
distinguished  jurists  who  decided  it,  or  my  associ- 
Wes,  who  acquiesce  in  its  authority. 

But,  whatever  I  may  think,  I  shall  hereafter  feel 
it  my  duty  to  consider  the  question  here  discussed^ 
as  now  settled,  finally  and  conclusively. 
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White  vs.  Graves  &c. 

Error  to  ibe  f  a^i  tie  Circuii;  iii.  itLi,  Judg«. 

P^^of  tnuL     StcreltrusU.     InsolumU  <Mt(yrt,     Ph- 
Jereuce  <J  crtauots* 

ludge  NicHoi^An  delifered  tlie  upiuiun  of  th*  court.  OslakM  16 

H.  G.RAVL*  convey vd  ali  tiis  estate^  ^ 

real  and  personal,  to  LiUiiiiiiui  F.  v>  hue,  lu  trust,  tp 
sell  tiie  bdjiiei  aiiU  wuu  tiie  |>roi«eds  satisfy  certain 
deblft  Uue  iroui  uraves  to  John  \>hite,  and  to  ia» 
deuiniiy  the  latter  against  certain  liah^hties  he  had 
incunea  as  ttie  surety  oi  iii^aves.  Among  othei 
propei  ty  so  conveyed,  there  v^as»  a  tract  ot  land^ 
whicu  It  was  stijjuicUed  Dy  tne  deed  Graves  should 
have  the  privilege  ot  selluig  hiuiseh'  on  or  belore  a 
named  day,  by  private^sale,  provided-  ifie  Oonds  ta- 
ken tor  the  purchase  money  should  be  assigned  I9 
Edmund  F.  White,  to  be  held  by  him  for  the  pur^ 
podes  of  the  trust.  At  the  time  of  taking  this  deed, 
Edmund  F.  was  acting  as  the  agent  of  John  White 
for  the  purpose  of  obtaining  security  and  indemnity 
for  Graves.  In  addition  to  the  stipulations  contain^- 
ed  on  the  face  of  the  deed,  it  was  verbally  agreed 
between  E.  P.  White  and  Graves,  that  out  of  the 

{proceeds,  of  the  sale  of  the  land  to  be  effected  by  the 
atter,  he  was  to  be  permitted  to  retain  $1000  of  the 
sale  money  to  be  applied  to  bis  own  use  or  for  purpa- 
ses  other  than  those  expressed  in  the  deed,  bhortly 
after  the  date  of  the  deed,  the  land  was  sold  by 
Graves  and  j^OOO  of  the  proceeds  retained  by  him 
with  the  assent  of  E.  F.  White.  At  the  time  of  ex-^ 
ecuting  the  deed.  Graves  was  in  failing  if  not  insol? 
vent  circumstances,  with  heavy  debts  against  him 
then  due,  some  of  which  were  in  suit,  and  on  which 
judgments  were  obtained  recently  thereafter. 

i  his  deed  of  trust  wafr  attacked  by  appropriate 
proceedings  on  behalf  of  the  other  creditors  of  H. 
Graves,  and  the  balance  ot  the  property  embraced 
by  it  having  been  sold  by  order  of  the  circuit  court, 
the  deed  was  treated  as  traudulent  and  void,  and  the 
proceeds  applied,  uy  hnai  decree,  to  the  satisfaction 
of  those  oiuer  creditors,  to  the  prejudice  of  White, 
his  eiatois  being  posip'oned  till  theirs  were  satisfied. 
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Whft*  The  decision  of  the  case  here  depends  mainly  up* 

G»  \  ^m\  ^"  ^^^  questions.  First.  Whether  the  deed  of  trust 
^  *  t  was  fraudulent  and  void  as  to  the  other  creditors  of 
Graves ;  and  if  so,  then,  secondly,  whether  White 
should  have  been  paid,  pro  rtUa^  with  the  other  cre- 
ditors, or  whether  his  debts  should  have  l>een  post- 
poned as  was  done  by  the  circuit  court. 

As  to  the  first  of  those  questions,  we  shall  only 
notice  one  objection  out  of  many  that  have  been 
made  to  the  validity  of  the  deed.  It  is  the  effect  of 
the  secret  agreement,  not  expressed  on  the  face  of 
the  deed,  to  per'nit  Graves,  the  grantor,  to  retain 
1(1000  of  the  purchase  money  for  purposes  other 
than  those  expressed  in  the  deed.  Does  this  of  it- 
self render  the  deed,  in  contemplation  of  law,  frau- 
dulent and  void  ? 

So  far  as  we  know,  the  exact  point  has  not  been 
adjudged,  but  it  falls  so  entirely  within  theoperation 
of  well  settled  principles,  that  there  can  be  but  little 
difficulty  in  coining  to  a  correct  determination  of  it- 
In  conceding  to  a  debtor,  the  rigiit  of  prefering 
one  creditor  to  another;  by  pledges  of,  or  liens  upon, 
his  pro|)erty,  the  law  has  yieldeil  him  a  power 
greatly  liable  to  abuse,  and  which,  apart  from  the 
necessity  of  surh  power  in  the  transaction  of  busi- 
ness between  men  in  their  commercial  relations,  it 
^ould  be  difficult  to  defend  on  mere  principles  of 
equity.  "  The  property  of  a  debtor  is  that  upon 
which  he  obtains  credit,  is  that  to  which  his  credi- 
tors look  for  payment,  and  upon  which  they  all 
have  an  equally  equitable  claim  for  remuneration.'* 
When  the  chancellor  ^ets  hold  of  the  fund,  he  al- 
ways makes  equal  distribution  among  the  whole  of 
the  creditors  according  to  the  amounts  of  their  re- 
,  spective  claims,  unless  prevented  by  specific  liens, 

priority  obtained  by  sii])erior  diligence  or  other  con- 
trolling circnmfetance.  To  disturb  this  equitable 
order  of  distribution,  is  to  interfere  with  the  rights 
of  general  creditors  ;  and  the  law,  therefore,  whilst 
it  permits  it  to  lie  done,  looks  with  great  iealonsly 
upon  the  manner  of  doing  it.  Whilst  it  allows  the 
debtor  to  prefer  a  favored  creditor,  it  requires  in 
the  mode  of  doing  it  ail  fairness  and  good  faith.  It 
denounces  all  departures  from  either.     In  its  anxie- 
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tjrto  prevent  an  abu;$c  of  this  power,  and  topref^erve  White 
these  transactions  pure,  it  requires  that  they  should  q^^^J^^ 
truly  speak  what  they  profess  to  be.  That  whilst  ^"'  ^  ^'  , 
professing  merely  to  confer  «u  allowed  preference  on 
one  creditor,  they  sliould  not  covertly  secure  an  ad- 
vantage to  the  debtor  himself  to  the  prejudice  of 
other  creditors.  It  discountenances  all  ^(  ret  trusts 
and  confidences,  for  procuring  to  the  debtor  ease 
and  favor,  as  aj^ainst  his  other  creditors.  Such  is 
the  odium  with  which  it  views  such  secret  Irus^ts, 
that  the  law  has  even  devised  and  brought  to  its 
aid  artificial,  arbitrary  ruleti  for  their  ascertainment 
and  detection.  Possession  retained  by  ttie  grantor 
in  cases  of  absolute  conveyance  of  land,  is  said  to  be 
evidence  of  fraud,  by  reason  of  its  being  a  strong 
indication  of  a  secret  trust  and  reservation.  Roberts, 
555.  ^^  A  leading  object  of  the  statute  against  frau- 
dulent  conveyances  must  have  been  to  prevent  those 
collusive  transfers  of  the* legal  title,  which,  placing 
property  out  of  the  reach  of  creditors,  leiive  to  the 
debtor  the  benelicial  enjoyment  of  that  which  ought 
to  be  left  oj^en  to  their  legal  remedies." 

In  the  case  of  Riggs  vs.   Murray,   II  John.  Chy.  D>^c(1  oftroH 
576,  after  a  fidl  review  of  the  authorities,  it  was  de-  ^y  *«  in* .». 
termined  that,  a  power  of  revocation  reserved  by  a  bv^whulh  ho 
debtor  in  assignment  of  his  property  to  pay  certain  conveys  nil 
creditors,   renders   the  instrument   fraudulent   and^isMtatf, 
void  as  to  other  creditors.     It  is  there  said,  the  ne-  JonirTo'bo* 
cessary  inference  from   such   a  reservation,  is,  that  s.,M  for  iho 
the  transfer  was  made  to  hinder,  delay  and  defraud  boncfii  of  ont 
creditors.     There  the  reservation  was  on  the  faceof  "^*'"  *^rj**'' 
the  deed.     It  spoke   truly  the  .whole  arrangement  ,'Jcr«f^)ar!l 
between  the  parties.     Here  there  is  a  similar  reser-  aerRimcnt 
vation,  existing  in  parol,  not  expressed  in  the  deed,  kM'twcen  him 
but  in  direct  repugnance  to   its  provisionsT    This  |\"',  that*^part 
case  is,  so  far,  the  stronger  of  the  two   against  the  ^fthe  monoj 
deed.     Tiiat  there  was  a  secret  trubt  for  the  benefit  ^^^  whkh  the 
of  the  granior,  contrary  to  the  agreement  as  expres-  jJJi'Xt'iell 
sed  in  the  deed,  must  always  be  a  controlling  cir-  should  g  itho 
cumstance  on  the  question  of  fraud,  if  it  does  not,  debtor, duci- 
per  se,  render  the  conversance  void.  ^ud  /«if 

The  effect  of  the  deed  in  this  case,  if  it  had  l>ecn 
valid,  would  be  to  save  the  property  from  immedi- 
ate sale,  under  execution,  by  the  other  creditors. 
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Whits  They  would,  howeTer,  still  have  a  right  to  the 

^**         equity  of  ledeiiipuoii,  and   could  have  secured  the 

GRAvfig.  beuelit  thereof  by  a  levy  of  iheir  executions.  If  the 
^  secret  agreeiuem  were  permitted  to  prevail,  this 
riglii  would  im  thereby  abstracted  from  them  to  the 
amount  ol  ^iOOU.  A  «ileblor  cannot  be]jermitted  thus 
to  withdraw  ins  property  irom  his  creditors  aod 
appropriate  it  his  own  use.  A  creditor  cannot  he 
aiiovved  to  gain  a  prelerence  ovar  other  creditors^ 
in  consideraiion  ot  such  secret  trust. 

%Vhfre  a  As  to  >/\  hite's  claim  to  be  paid,  pari  passu,  witU 

qrc'iiior  j|^  Other  crcuitors  out  oi  the  proceeds  ol  the  prop- 

^^ed'toTob-    ®'*^y»  ^^'®  think  it  was  properly  rejected  by  the  cir- 

ta^nafraudu-  cuit  court.     Alter  a  creditor  has  endeavored  to  ob- 

leiit  prefer*     taiu  a  Iraudulent  prelereni«  over  tne  otner  creditors 

ence  ow  the  ^j-  ^^^  msoivent  ueotor,  by  a  tranbler  ol  the  whole  of 

torrorHn*In-  the  debtor's  properly,  and  ihose  creditors  have  ob' 

•oWerit  debt-  lauied  a  decree  setting  it  abide  as  null  and  void,  w6 

or,bv  having  ^j^  j,y^  think  the  chancellor  ought  to  hear  his  claim 

conveV'ance     until  the  others  arc  first  satisfied.     It  has  ever  been 

to  himself  of    thc  poUcy  of  the  courts  to  discourage,  as  far  as  in 

all  the  debt-    ^|jem  lay,  these  fraudulent  shifts  and  devices,  on  the 

and  the^otheJ  P*''^  ^^  debtors,  to  screen  any  part  of  their  property 

creditors        from  the  payment  of  their  just  debts.     To  effect u- 

havo obtain-   ^^e  this  wise  policy,  it  is  indispensably  necessary  ta 

^uln*^*^ita°-    deter  any  portion'of  the  creditors  from  aiding  and 

sfde  as  iiuU     assisting  tliese  shifts  and  devices,  by  lending  to  theai 

and  void,  hit   the  cloak  of  their  names   and  bona  fide   demands. 

bl'^'^'tnoned  Nothing  will  be  belter  calculated  to  do  this,  than 

tin  the  other   declaring  such  aid  and  assistance  to  amount  to  a  dis- 

^reditorsare    franchisement  of  their  right  to  a  full  and  equal  par* 

satisfied.         licipalion  in  the  proceeds  of  the  property  so  attempt* 

ed  to  be  secreted-     A  contrary  doctrine  would  hold 

out  a  temptation,  with  which  it  would  be  unwise 

and  impolitic  to  tempt  the  morals  of  the  community. 

A  creditor  would  be  much  more  likely  to  assist  in 

these  arrangements,  where  he  might  gain,  but  could 

lose  nothing,  than  where  he  incurred  the  hazard  of 

losing  his  whole  debt. 

The  fact  that  this  arrangement  was  made  for 
White,  by  another,  and  not  himself,  cannot  better 
his  situation.     He  must  be  considered  as  having 
-     adopted  and  confirmeil  what  his  agent  did.     He  cer- 
tainly never  disalfirmed  his  acts.    Though  the  agent 
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bad  no  authority  to   make  such  arranjB:cmcnt,  and  Whit« 
though  White  may  not  have  known  it  until  disclos-  ^     ^^' 

ed  in  the  progress  of  the  cause ;  yet,  since  that  dis- ^ 

closure,  he  has  persisted  in  asserting  his  ricrhts  under 
the  deed  of  trust,  and  ever  since  the  decree  of  the  cir- 
cuit court  vacntins^  the  deed  on  that  very  ground, 
he  has  again,  in  this  court,  reasserted  his  ri^ht  bv 
virtue  of  it,  and  insisted  upon  the  priority  which  it 
gave  hitn  over  the  other  creditors.  • 

In  the  case  of  Yoder  vs.  3tandiford,  |VII  Mon. 
490,  it  is  true  that  Yoder  was  allowed  his  debts 
notwithstanding  the  sale  and  conveyance,  under 
which  he  claimed,  were  declared  fraudulent  and 
void.  Yet  it  is  plainly  intimated,  (hat  if  the  whole 
court  had  acted  upon  that  point  in  the  case,  the  de- 
cision would  have  been  different.  Judge  Owsley, 
whose  opinion  produced  the  result  in  Yoder's  favor, 
thought  that  after  the  destruction  of  the  sale  and 
conveyance,  Yoder  had  a  right  to  fall  back  upon 
his  judgments  and  executions  which  were  untained 
with  fraud,  and  retain  the  priority  which  he  held 
by  virtue  of  a  levy  under  them.  Here  White  has 
no  lien  whatever  on  the  property,  except  by  virtue 
of  the  deed  of  trust.  Without,  therefore,  expressing 
Any  opinion  as  to  what  we  would  think  of  a  case 
circumstanced  like  that  of  Yoder  vs.  Standiford,  we 
shall  content  ourselves  with  saying  that  this  is  clear- 
ly distinguishable  from  that,  and  not  to  be  governed 
by  it. 

We  feel  more  confident  in  the  propriety  of  posl- 

{oning  White's  claim,  from  ;the  circumstance  that 
e  was  the  narty  who  first  brought  this  whole  sub- 
ject before  the  chancellor,  by  obtaining  injunction 
against  most  of  the  other  creditors,  restraining  them 
from  proceeding,  on  their  executions  against  the 
slaves  and  personal  estate  embraced  in  the  deed  of 
trust,  and  from  the  additional  fact,  that  all  th« 
other  creditors  have  judgments  or  decrees  against 
Graves,  and  that  he  has  none. 

The  decree  must  be  affirmed,  with  costs. 

Hoggin  and  Cwan^  for  plaintiffs  i  CAinn,  for  dc*' 
&ndant9. 
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Chahcbby.  McConnell  vs.  Hanley. 

Case  160.     ^  Appeal  fr«  inn   h(»  J  e«tiinine  Circuit;  Kfii.Licr,  Judge. 

^achment.     Us  Pendetis,     Lien. 

Octoker  17,     Chief  Justice  Robertson.  d»livereil  the  opiuinn  of  the  Coarf« 

John  H.  Hanley  and  William  Lewis^ 
being  rO'Syretiei»,  for  an  iusi»lvent  prin('i|Nil  in  re- 
plevin bonds  for  a  laree  sunu  Hanley,  apprehending 
lliat  Lewis  would  l)eccine  insolvent  before  the  bondt 
would  l)ecome  payable,  and  hearing  that  an  agent 
of  Lewis  was  in  the  a(t  of  taking  to  Arkansas  or 
Texas  about  twenty  s^Iaves  for  the  purpose,  as  is  sup-^ 
posed,  of  imposincT  upon  him  (Hanley)  the  whole 
burthen  of  the  replevin  bonds,  attached  the  slaves  in 
Mercer  county,  by  an  order  ol  a  chancellor,  upon  a 
bill  filed  in  the  Merrer  circuit  court. 

Lewis  haying  failed  to  execute  8iu*h  a  bond  as  the 
restraining  order  required,  the  slaves  were  retained| 
pursuant  to  the  order,  in  the  custody  of  the  sheriff. 

Lewis  lived  in  Jessamine,  and  the  subpoena  was 
served  on  him  in  that  county.  He  reliea  on  that 
fact  as  an  objection,  which,  by  plea,  he  made  to  the 
jurisdiction  of  the  court.  During  the  pendency  of 
that  suit  in  chancery,  and  before  Hanley  had  dis« 
charged  the  replevin  bonds,  William  MiConnel 
(a  judgment  creditor  of  Lewis)  procured  a^im  /a- 
cias  on  his  judgment  to  be  levied  on  the  slaves  in  the 
custody  of  the  sheriff  under  Hanley's  restraining  or- 
der. §ome  of  the  slaves  were  sold  under  that  exe« 
cution,  and  Hanley,  advised  (as  he  says)  that  his  on- 
ly mode  of  securing  the  possession  was  to  buy  the 
slaves  at  the  sherifTs  sale,  bought  some  of  them,  and 
gave  a  sale  bond  for  the  price.  To  enjoin  the  en« 
forcement  of  that  bond,  he  filed  a  bill  in  chancery, 
relyinff  chiefly  on  the  foregoing  circumstances  form 
cancelment  of  the  obligation  in  consequence  of  a 
au[iposed  want  of  consideration.  Upon  the  hearing 
of  the  case  on  bilK  answer,  and  exhibits^  the  circuit 
court  perpetuates  Hanley's  injunction,  and  that  de- 
cree is  now  complained  of  by  McCouuel. 

We  cannot  sustain  the  decree. 
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Ut.  If  thejorisdiction  of  the  Mercer  circuit  coart  "tTi^Bt^wooD 
.1)0  conceded,  and  it  be  admitted,  as  a  consequence  of  ^^*   ^^ 
the  lis  pendens,  that  Hanley  had  a  lien  on  the  slaves,  BcAi7CHA»r». 

nevertheless  that  lien  was  remote  and  contingent.  — ■■« 

How  much  more  than  his  moiety  of  the  joint  debt  ^'^r®'*^  *• 
Hanley  would  be  compelled  to'  pay,  or  whether  *JJf  of  coil 
Lewis  would  voluntarily  indemnify  him  by  a  just  niain»nt,ond 
contribution,  was  uncertain.     It  was  also  uncertain  It8penden9 
whether  he  would  ever  obtain  a  final  decree  for  en-  {*|^/J^Jj*7e 
forcing  the  lien.     He  made  no  reservation  of  his  p^^y  ^f n'  ' 
lien  at  the  time  of  the  sale  under  execution,  or  when  sale  ander  aia 
he  executed  his  sale  bond.     Whatever  may  have  ?^*^"*'t?.i^ 
been  Hanley's  intention,  therefore,  his  acts  must  be  persoiTa- 
deemed  an  implied  waiver  of  any  lieu  that  he  had.    gambt  the  <lf^ 

3nd.  The  suit  in  chancery  in  Mercer  had  not  been  ^ecateJa"'^ 
disposed  of  when  the  decree  in  this  case  was  render-  sale  bond  for 
^d,  and  we  have  no  means  of  knowing  to  what  ex-  ^^^  price,  de- 
tent the  lis  pendens  should  be  deemed  to  have  opera-  the^clrcaro!'^ 
ted,  or  to  what  extent  the  lien,  supposed  to  have  re-  stances,  that 
suited  from  the  |)endency  of  the  suit  in  Mercer,  shall  his  snbse- 
ultimately  be  ascertained  to  be  available,  or  how  far  ^"®"*  P'"'"- 
its  enforcement  may  become  necessary  to  Hanley's  ^a°J«rorhis 
indemnity.  lien  aconircd 

Wherefore,  the  decree  of  the  circuit  court  is  re-  -JjJS^^^anA 
versed,  and  the  cause  remanded,  with  instructions  most  pay  off 
to  dissolve  the  injunction,  with  damages,  and  dis- the  sale  bonds 
Hiiss  the  bill  with  costs.  hTm^'^  ^ 

HeipUt,  for  appellant  ;  Mayes,  for 'appellee. 


Uaderwood  and  Beauchamp,  Trustees,  Chabchet. 
vs,  Crutcher. 

£fror  to  tbe  Warron  Circoit;  Brodnax,  Judge. 
Bill  by  elder  paUnUe  to  compel  junior  patentee  to  release 
his  title.     Removed  certificate.      Statutes.     Settlevfunt, 
Jurisdiction. 
Chief  Justice  Robcrtson  delivered  the  opinion  of  the  C*nutL      Ootober  15. 

This  writ  of  error  is  prosecuted  to 

reverse  a  decree  dismissing  a  bill  ia  chancery  filed 

ni|;ainst  the  defendant  (Crutcher)   by  the   plaintiffs, 

(Underwood  and  Beauchatn{))  as  trustees  for  T,  B. 

YoL.  VII,  67   . 
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^K»wwoo»  Monroe*  alleging  that  they  hold  the  elder  l<^al  title 
^^         to  a  tract  ot  land  in  the  occopancy  of  their  tenant^ 
OftVTciiBm.     (Haydon)  and  to  which  tract,  or  a  portion  ther^f^ 
**"*■■     '      the  deiendanl  asserts  a  claim»  under  a  junior  grant. 

They  exhibit  a  regular  dedut^ion  of  a  legal  title, 
^o  therowlvet,  purporting  to  have  originated  under 
the  head  right  laws,  and  to  be  founded  on  removed 
•certificates,  surveyed  and  carried  into  grant  in  1615^ 
and  pray  for  a  decree  compelling  the  defendant  to 
relinquish  to  them  his  daim. 

The  defendant  relies  on  a  survey  purporting  to 
have  been  made  in  April,  1800,  on  a  removed  certi- 
ficate granted  under  the  head  right  laws  prior  to 
that  time,  and  exhibits  a  copy  of  the  survey,  and  of 
a  patent  issued  thereon,  since  the  date  of  the  granta 
under  which  the  plaintifis  claim  to  hold.  Upott 
these  alone,  without  any  other  document  of  title, 
he  insists  that  the  title  of  the  plaintiffs  is  invalid-^ 
that  his  own  is  good  and  paramount  in  equity  at 
feast — and  that  the  locations  made  in  1815  were  il-' 
legal  and  void,  so  far  as  they  encroached  on  his  sur- 
vey, which,  as  he  contends,  was  protected  by  the 
12th  section  of  an  act  of  1808,  li  Dig.  T73,  whick 
declares  that,  '^from  and  after  the  passage  of  thiv 
act,  no  removed  certificate  shall  be  located  on  anyi 
survey  made  by  virtue  of  any  certificate  heretofore 
granted,"  and  by  the  5th  section  of  an  act  of  1801, 
II  Dig  764,  which  declares  that,  '^no  claims  grant- 
ed under  any  law  passed  prior  to  the  year  1800,  for 
:granting  relief  to  settlers  south  of  Green  River^ 
^liere  the  same  is  surveyed  and  a  plat  and  certifi- 
-oate  thereof  returned  to  the  Register's  office,  shall 
^e  affected  by  any  claim  ori/^inated  under  the  act  of 
December  20,  1800,  entitled,  'an  act  for  settling  and 
improving  the  vacant  lands  of  this  Commonwealth,'* 
&r  any  law  that  may  be  hereafter  passed." 

The  plaintifis  insist  that  the  defendant V  survey 
should  be  deemed  void,  because  he  has  exhibited  net 
certificate  of  settlement  or  of  re-location. 

The  boundaries  of  the  two  claims  are  sufficiently 
identified  to  show  that  they  conflict  with  each  other; 
but  there  is  no  proof  that  either  parly,  or  any  per- 
son under  wliom  either  claims,  was  ever  actnalty. 
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fsttled  en  the  land,  or  any  part  of  the  land  coataio-  V«»Bawa<vft 
Ad  in  either  of  the  grants.  ^^* 

The  plaintiffs'  two  suryeys,  both  made  in  1815,  CauTCBta. 
purport  to  have  been  on  entries  made  in  the  mrveyor^s  Entn    at   * 
office  on  removed  certificates;  one  of  the  entries  was  tduimnd^ 
made  in  1815,  the  other  was  made  in  1801,  and  so  ed,'taket  data 
amended  in  1815,  as  to  interfere  with  the  defendant's  from  am«nd- 
siirvey.     They  will  both  be,  therefore,,  considered  "*" 
»M  made  in  1815. 

In  the  cifee  of  Monroe  vs.  Walker,  11  Marsh,  40?,  Lo«atfou 
tJiia  court  decided  that  a  location  made  on  a  remov-  made  on  ro- 
ad certificate,  which  had  been  granted  by  a  county  moved  certifi- 
court,  since  the  20th  of  December,  1800^  will  be  if-  bj  S>untj  at! 
legal  and  void  unless,  like  the  original,  it  shall  have  JioceAOtb    ' 
been  made  in,  and  certified   by  the  county  court,  ^ff ;  ^S?'  ^^ 
The  second  section  of  the  act  of  1804,  If  Dig.   759,  Jjid!  anleis 
authorizing  the  removal  and  re*location  of  oertifi-  mnde  with 
tates,  applies  evidently  to  such  certificates  as  had  ^^®  onoutj 
been  granted  by  commissioners  prior  to  December  Sith^iurve^ 
30,  1800,  as  well  as  to  such  as  may  have  been  grant*  or  not  buB^^ 
ed  by  the  county  courts  since  that  time;  and  there-  cient.    fUieot 
fore,  according  to  the  doctrine  settled  in  Monroe  vs.  oJ  JS^^^ct^f ' 
Walker,  it  is  not  material  to  enquire  (had  we  even  i^scm!*  liT  J^i^. 
the  means  of  ascertaining)  whether  the  certificates,  769/ 
under  which  the  plaintiffs  claim,  were  granted  by 
oommissioners  or  by  a  county  court;  because  the  lo« 
cations,  as  exhibited,  seem,  prima ^ocie^  to  have  bceiv 
made  since  1804,  and  with  a  surveyor  instead  of  a 
county  court.     The  entry  made  prior  to  1804^  but 
afterwards  withdrawn,  and  in  1815  amended  so  tm 
interfere  with  the  defendant's  survey,  must,  so  far  a^ 
it  interferes,  be  deemed  to  have  been  made  in  1815^ 
and  not  before.     Therefore,  without  enquiring  intP' 
the  right  to  have  withdrawn  and  amended  the  entry, 
the  authority  of  the  case  of  Monroe  vs.  Walker,  and 
the  act  of  1804,  applied  according  to  its  obvious  im* 
port,  seem  to  denounce  the  entries  ujoaie  with  the 
surveyor  in  1815  as  illegal  and  void. 

The  locations,  as  made  with  the  surveyor,  having  Court  vii) 
been  exhibited,  and  no  county  court  certificates  hav-  aotpretumc 
ing  been  shewn,  we  are  not  allowed  to  presume  that  ^**^*/'*'?.*^ 
locations  on  removed  certificates  were  made  accord*  ^s^not  vbem. 
ing  to  law,  in  the  county  court;  nor  could  we,  witKr 
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UivDBBwooD  out  seeing  such  locations,  ascertain  whether  or  not 
**^*   ^  the  surveys  were  made  conformably  to  thein  (even 

<CBt?TCHE       if  they  exist.) 

Th"^ 1 —      ^"^  though  the  entries  may  Be  void,  the  patenta 

Toid  it'dooi  ^1*®  "^^  necessarily  so  also.  A  patent,  wheu  attack- 
not  folloiir  ed  incidentally  (as  in  this  ca^e,)  cannot  be  declared 
that  the  pa-  void  unless  it  be  procured  by  actual  fraud,  or  bad 
up^mit'it^  been  declared  voiil  by  the  law,  or  be  void  on  its 
void.  face.     Atcbhey  vs.  Latham,  II   Litt.  363  ;  Jennings 

et  al.  vs.  Whitaker,  IV  Mon.  60. 
IDif.  m.  According  to  the  established  construction  of  the 

SL-aUiU*  a"S  ^^  ^^  ^'^^^^  "  Digest,  221,  authorizing  **any  person^ 
poMCPsio.i^      having;  both  the  legal  title  to  and  possession  of  land,^ 
ma  J  maiatato  to  maintain  a  bill  in  chancery  for  a  relinquishment* 
biji  to  compel  by  any  adversary  claimant,  the  cider  grant,  unless 
JJJn^*{J*  j"^p,  void  or  fraudulent,  may,  without  any  extraneous 
ioF  patentee,  proof  of  equity^  entitle  a  complainant  under  that 
statute  to  relief.     Consequently,  had  not  the  entries 
of  1815  been  exhibited)  the  plaintiffs  mifiht,  without 
doubt,  have  been  entitled  to  the  relief  sought  by 
their  bill,  unless  the  defendant  had  shewn  a  riglit 
which  should  overreach  their  patent.     But   if  they 
,  hare  shewn  that  they  have  no  equity,  can  they  be 
entitled  to  a  decree  merely  because  tbey  have  the 
elder  legal  title.^    They  may,  according  to  the  in- 
terpretation of  the  act  of  1796,  if  it  apjiear  satisfac- 
torily that  the  claim  of  the  defendant  is  void.     Un- 
less the  court  can  be  authorized  to  declare  the  de- 
fendant's survey  void,  the  patent  of  the  plainlifTs, 
though  not  void,  will  not  entitle  them  to  a  decree 
compelling  him  to  surrendei*  his  claim  tothero.  The 
defendant's  claim  belongs  to  a  peculiar  class,  dcpen* 
dent  on  peculiar  rules, 
Comp't  with      If  it  appear  that  the  defendant  has  no  title,  the 
on  Tofd  Stiy  RJ»*"liff8  beiuff  valid,  and  vesting  in  them  the  legal 
cannot  hare  title,  will  entitle  them  to  a  decree  for  repose  from 
decree  for       annoyance  by  his  claim.     But,  .as  he  has  a  patent 
dVprwhohai '^""^'^^  *^"   ^  survey    purporting  to    have   been 
mrylj  and     m&de  in  April,  1800,  the  acts  of  1801  and  of  1808  so 
joniorpatont,  far  protect  him  against  their  patents  that,  standing 
oniesidefen.  ^g  complainants  on  void  entries,  they  cannot  obtain 
be^yoJuV"    a  decree  against  him  unless  it  be  the  duty  of  this 
""  court  toprewim^,  as  it  is  now  asked  to  presume,  that 

his  survey  is  void. 
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rithe  defendant's  right  must  be  tested  by  the  laws  u«dejiwood 
'in  force  at  the  date  of  his  survey.     At  that  time  the         ^^^ 
county  courts  had  no  authority  to  grant  certificates  Cuutcheb. 
of  settlement  or  of  locations  on  removed  certificates; 


«nd  it  is  evident,  that  none  of  the  acts  of  asseujhly  'oifnu^V^^a^t 
required  or  authorized  commissioners  to  give  certir  bad  nonu- 
ficates  of  location  on  removed  certificates.     Not  ou-  ihority  lo 
Iv  did  no  act  of  assembly  give  sucb  a  power  or  even  §'''*>it.ccriifi- 
allude  constructively  lo  its  exercise,  but  it  was  im-  j^^^i  orloca- 
possible  for   commissioners   to  exercise  it  in    1800,  Uouon  remoK 
when  there  was  no  legal  provision  for  their   action  vcd  cntiii- 
or  creation.     All  that  was  required  in  locating  a  re-  *^''  ^^' 
moved  certificate,  in  1 800,  was  that  the  holder  should 
have  shewn  to  the  county  court  that  he  had  a  legal 
right  to  remove  his  location,  and,  producing;  a  corli- 
ficato  oftluUfacl,  have  made  a  location  in  ilie^wrcj" 
m''«  office. 

The  third  section  of  the  act  of  1799,  II  Dig.  748,  Th<ir  I  section 
under  which  the  defendant's  survey  was  made,  did  \i\yl^I?^^ 
not  authorize  the  county  courts  to  give  certificates  of  did  ifot'nn^ 
location.     Tiiat  power  was  vested   in  them  for  t\w  thnrizo  coua* 
first  time  by  the  act  of  December  20lh,  1800.     This  ♦T  courtMo 
not  only  results  from  a  consistent  and  practical  con-  ctu^^oMocn^ 
struction  of  the  prior  acts  of  as5emblY,  but  may  be  tion.    That " 
inferred  to  have  been  the  opinion  oi  this  court  in  power  srivm 
the  case  of  Monroe  vs.    Walker,  ^iipra.     A  county  ^^lyco*"** 
court  certificate  of  location  on  the  removed  ccrtifi-      ^ 
cate  was,  therefore,  not  necessary  to  the  validity  of 
the  defendant's  survey. 

Nor   was  notoriety,  absolute  or  constructive,  in  NotonVij  not 
the  calls  of  his  entry,  indi9|>ensable  to  the  security  required  un* 
of  the  defendant's  survey.     That  survey  was  made  H^'h\*'j;/J^'*^ 
under  a  [lecntiar  statutQry  system,  that  ip,  the  Head  uaThofizing 
Right  laws,  in  force  prior  to  the  institution  of  the  commis«ion. 
county  court  svstem,  more  comprehensive  and  iwr-  ^"/"KV^^  ^ 

'.  I  al*       r  r  I         I  A  •     -a    certificates  I. f 

manent,  and  therefore  more  careful  and  exact  in  its  gettlemcnt. 
requisitions.  The  two  systems  are,  in  some  respects.  Difference 
essentially  distinct  and  difierent.    Monroe  vs»  Walk-  f^ctwf'en  i»ro 
er,  supra.     The  first  (or  commissioner  system)  only  !l?,'tero*Tnd  ' 
required  the  commissioners  to  give  a  certificate  of  ouunty  court 
settlement  right  ^'describing  particularly  the  bounds  ''jstctn. 
of  the  tand  agreeably  to  the  tocation  handed  into  the 
court  by  tlie  person  claiinins  the  same."  The  last  (or 
coimtv  court  system)  required  a  certifiralc  from  the 


Digitized  by  VjOOQ IC 


SH  3.  i.  MARSHALL'S  BEPORT0. 

Vf«0utrao»  county  court  containing  ^ 'a  special  location  dcscribiii^if 
*^'  ^,  as  accurately  as  may  he^  the  land  contemplated."  The 

OauTCHK  .    first  only  required  the  bolder  of  a  Vemoved  certifi« 

•,^— „ ^^tg  (Q  oiakc  **  an  entry^^  in  the  surveyor's  office  ;  the 

In^t  reqnircil  a  county  court  certificate  of  (he  special: 
location  describing  the  land  as  accurately  as  the  law 
required  tiie  county  court  to  describe  a  certificate  of 
settlement. 

Tifthfii^c.  of        In  speaking  of  locations  on  removed  certificates 

iBOUnteudcd  **"*'^'' ^'^®  ^^""^y  *^^"'*'  system,   (his  court  said,  in 
lo  iecurc^ior  Monroc  VS.  Walker,  ''if  the  surveyor  is  allowed  to 
voyt  made      receive  an  entry  without  a  certificate,  he  has  no  rule 
^'^*r'iim/**ihe  **^  S^    y — ^^^  certificate  does  not  exist  to  guide  hini 
ooiBm?nfoQer — **"*'  the  acts  have  prescribed  no  rules  by  which 
tjsteiD,  fia       euch  an  entry  should  be  made  or  measured."     In  the 
nade  onder    same  same  case  the  court  used  the  following  lan- 
oourTiyRt^in,  8"^S® — '*  ^^^  court  has  been  satisfiedthat  the  claims 
ilideAToid.  *  granted  previous  to  the  year   18C0,  usually  called 
commissioner's  certificates,  depend  on  their  own  pe- 
culiar lawB,  and  arc  not  to   be   blended  with   the 
county  court  system  further  than  the  express  words 
of    particuJnr  subsequent   laws  may  have  blended 
them.'* 

AVe  have  already  suggested  how  far  the  two  ays- 
Icras  were  blended  prospectively  by  the  act  of  1804. 
But  the  defendant's  survey  is  not  affected  by  the 
act  of  1804.  Then  it  seems  to  us  that,  prior  to  the 
adoption  of  the  county  court  system,  the  Head  Right 
law  did  not  require  any  other  description  in  a  loca- 
tion than  such  as  might  be  essential  to  identity*  No- 
toriety seems  not  to  have  been  required  until  a  more 
extended  system  was  adopted  by  the  act  of  Decem- 
ber 20th,  1800. 

It  also  seems  to  us  to  be  fairly  hifcrrible,  that  the 
legislature  did  not  intend  that  any  survey^  made  by 
authority  of  any  Head  Right  law  prior  to  the  date  of 
the  act  of  1 808,tc/ie</ier  conjormabk  to  entry  or  not,  should 
»*  qffected^^  by  any  location  of  a  removed  certificate 
made  after  that  time ;  and  that  the  object  of  the 
5th  (cction  of  the  act  of  1801  was  to  secure,  as  made 
prior  to  the  date  of  that  act,  all  surveys  on  claims 
originating  under  the  commissioner  system  against 
all  claims  originating  under  the  county  court  sys- 
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tenif  provided  the  surveys  thus  made  under  the  first  Uhdebwood 
iirystern,  or  prior  to  the  date  of  the  act  of  1800,  had  *••   ^^^ 
l>een  authorized  by    law,  or   were  not,   in   other  CauTciiBa. 
words,  voiil.     If  such  be  not  the  true  construction  '    ■  ■> 

and  effect  of  those  statutes,  the  ennctilient  of  them 
was  a  work  of  supererogation  ;  for  if  they  were  in- 
tended to  enibrace  only  such  surveys  as  had  been 
made  conformable  to  location,  or  to  protect  them 
only  so  far  as  they  had  been  so  conformable,  these 
statutes  can  have  no  practical  operation,  because, 
had  they  never  been  enacted,  such  surveys  would, 
to  the  same  extent^  have  remained  perfectly  secure. 

If  the  defendant's  survey  was  made  ia  consequenu 
of  a  legally  removed  certificate,  it  is  our  opinioa 
that  it  should  be  deeme<1  to  be  a  survey  ^^  by  pirtue 
of  a  certificate''  granted  prior  to  1808,*  and  that  hUi 
claim  should  be  deemed  a  ^^  claim  granted  by  a  law 
passed  prior  to  the  year  1800,"  because  it  ^'^origina- 
Zed^^  from  such  a  certificate  and  was  ^^  granted"  of 
•bellowed  by  such  a  law;  and  because,  also,  it  was  er* 
idently  the  inttntiofi  of  the  legislature  to  give  to 
claims  originating  prior  to  the  county  court  law  •£ 
1800  a  preference  over  claims  originating  under  that, 
law;  and  we  have  a  right  to  infer  that  in  authoriz- 
ing the  removal  of  certificates,  the  legislature  inten- 
ded that  the  holder  should  not  be  prejudiced, 
but  that  his  removed  location  should  possess  all  th^ 
dignity  of  hir  certificate. 

If,  then,  the  defendant's  survey  was  made  on  a  le-  Upon  cleat 
gaily  removed  certificate,  the  exhibition  of  an  entry  •x*»ibiiiog: 
was  not  necessary  for  the  purpose  of  shewing  a  con-  pYtea  ander 
Formity  of  the  survey  to   its  calls,  and  the  defend-  the  Hoad 
ant's  claim  would  be  protected  by  the  act  of  1808,  ^H^^  law^# 
and  probably  by  that  of  1801.  J-^^ -"j[  ^^. 

But  the  plainti A  insist  that,  as  the  defendant  has  J^l^"^  cenii- 
not  shewn,  by  some  proof  direct  and  express,  that  he  J^*  *°  ^' 
liad  a  certificate  of  settlement  and  had  it  removed 
according  to  the  act  of  1799,  and  as  he  has  not  ex- 
hibited any  entry,  his  survey  should  be  deemed  and 
treated  by  this  court  as  illegal  and  void.  We  do 
not  think. so.  Weshoultl  rather  presume  that  the 
surveyor  and  register  acted  legally,  and  certified  the 
{rtrth  wd  nothing  but  the  troth;  and  that,  therefore,- 
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i/fCDCBwcoD  these  were  a  regularly  removed  certificate  and  an  en- 
^^*  <ry,  and  that  the  survey  and  patent  are  not  false  and 

U«u  rciiEB.    void.     This  court  has  presumed  from  a  survey  and 

^ patent,  that  there  had  been  a  warrant.    Hart^s  Heir£ 

vs.  Young)  RI  J-  J.  Marshall,  408. 

„..  The  patent  itself,  containinir  the  recitals  which  it 

plajnantex.  does,  IS,  according  to  rational  and  logal  presump* 
iiibiufl  ivant  tion,  prima  fade  evidence  of  an  intrinsic  equity.  Thai 
of  equity  in-  jilone  wouId  not,  however,  be  sufficient,  in  an  ordi- 
pXnt,  defH  "ary  case,  in  opposition  to  an  elder  grant.  But  thi^ 
•ced  not  ex-  is  a  |)eculiar  case,  and  depends  on  peculiar  and  ano- 
hibithisen*  malous  laws.  The  plaintiffs,  by  exhibiting  the  en- 
oZ^M^ihfl  ^"««  ^f  ^8*^»  have8bewn,prifwa/ade,  that  they  have 
preMnt,be.  no  equitable  right  independent  of  their  patents.  The 
cause  it  is  Dot  exhibition  of  the  dcfenclanl^s  entry  is  not  necessary^ 
of  c^^iks"^"  as  it  might  be  in  an  ordinary  case,  to  prove  the  rela- 
nndTis  rar-  tivt  character  and  effect  of  his  equity  when  compet-r 
vej  it  pro-  ing  with  an  elder  legal  or  a  subsisting  equitable  right; 
(ecud  by  the  ^^^jausc  the  laws  of  1801  and  of  1808  may  protect 

RCtfOflSOl  ,.  ^,  t      !.•  J     !_•  *         '      '^ 

nnJ  I808,tho*  ">"*  ^^'^^  thougli  his  survey  and  bis  entry  may  not 
il  does  not      correspond.     If  the  attitude  of  the  defendant   had 
correspond      been  transposed,  and  he  had,  by  an  original  or  cross 
vit    us  en-     ^iji^  asked  a  decree  compelling  the  plaintiffs  to  re- 
linquish their  Ic^al  title,  (pernaps)  the  chancellor 
might  have  required  him  to  have  established  a  valid 
and  superior  equity  by  other  and  more  direct  and 
unquestionable  proof  than  any  which  he  has  furnishf 
ed. 

Bill  di«mi«sed     But  Standing  on  defensive  ground,  with  his  survey 
and  pai ties     and  patent,  and  the  acts  of  1801  and   1808  in  his 
tbHu^** *^       hands,  resistiiiga  prayer  for  a  surrender  of  hisclaim 
"^*         to  the  plaintiffs  only- because  they  happen  to  have 
older  patents  founded  on   void  entries,  we  are  of 
opinion  that  the.presumptious  of  law  are  so  far  in 
his  favor  as  to  justify  the  chancellor  ih  declaring,  as 
lie  has  done  to  the  parlies  by  the  decree,  *'  /  munot^ 
in  $uch  a  case^  interfere^  bul  mlly  by  dismissing  flu  Inllf, 
leave  ycu  and  your  claims  in  stalu  quo  anteliiem^  exct^pt 
that  the  plaintiffs  will  not  Ije  allowed  to  bring  anoth- 
er bill  for  the  same  purpose."    This  is,  we  thinks 
as  much  us  the  plaintiffs  have  a  just  right  to  ask,  or 
expect,  from  the  facts  as  presented  to  this  court. 

If  the  defendant  shaU  bere^er  become  an  assail* 
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ant,  and  ask  the  chancellor  to  help  him  to  depfive  Umdzkwood 
the  plaintiffs  of  their  legal  title  and  of  theif  posses-  ^^' 
sion,  (if  they  have  the  possession)  then  the   parlies  Crut^her. 
may  have  an  opportunity  of  investigating  their  rel-  ■     ■■  i   ,rr... 
ative  rights  in  a  manner  more  scrutinizing,  certain 
and  effectual  than  that  which  the  reco/d  in  this  case 
exhibits.     Until  then,  they  must  stand  i|s  the  decree 
of  the  circuit  court  placed  them,  out  of  the  pale 'of 
the  act  of  1796  authorizing  such  suits  as  this  m  pre- 
scribed cases. 

We  do  not  feel  authorized  to  declare  that  the  de- 
fendant's survey  is  void,  without  any  fact  from 
which  such  a  deduction  «ould  he  made  according  to 
a  dictate  of  reason  or  a  principle  of  equity  ;  and  if 
it  be  not  void,  the  plaintiffs  have  no  right  to  the  de- 
cree sought  in  their  bill.  More  especially,  as  Mark 
Hardin,  who  made  the  entries  in  1815,  was  then  ac- 
quainted with  the  boundaries  of  that  survey,  and 
intentionally  encroached  upon  them. 

If  there  was  no  original  certificate,  or  if  that  cer-  Court  will 
tificate  was  not  removed  by  authority  of  law,  or  if  «ot  pre«nm© 
there  was  no  entry,  the  defendant's  survey  may  be  ^u^^J^^ 
void.     But,  in  the  face  of  the  recitals  in  the  survey  aod  pateot^^ 
and  patent,  and  of  the  presumptions  thence  result-  that  there 
inff,  we  cannot,  in  the  absence  of  proof  or  of  cir- T*,*  °*"^®i^" 
cumstances  tending  to  create  even  a  suspicion  of  ed  certificate 
fraud  or  imposture,  presume,  against   the  deJkndarU  and  no  entry, 
and  in  favor  of  the  plainUffs^  in  such  a  cctse  as  this^  that 
-the  defendant's  survey  was  illegal  and  void  and  his 
patent  fraudulent.    Consequently,  the  plaintiffs  have 
failed  to  <«hew,  that  they  are  entitled  to  the  extraor- 
dinary relief  sought  by  their  bill. 

Wherefore,  the  deeree  of  the  circuit  court  mu«t 
be  affirmed. 

Mmroe^  Brown  and  Moreheady  fof  plaintiffs  ;  Crit' 
(enden,  for  defendant. 

Vol.  VU.  «8 
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H.  and  J.  White  vs.  Bates, 

and 

H.  and  J.  White  vs.  Bates,  Garrard  &c. 

Appeal  from  tb«  Garrard  Circuit;  Bridobs,  Juflge. 
PossessUniy  actual  constructive.     Patents,     Entry  upon 
interference^  by  junior  patentee,  unior  patentee  in  pos- 
eessiony  not  untkin  interference.      ^ct  of  lintiUUion  of 
1 809.     Possession  ly  UnanL     Landlord's  possession. 

iiidge  UifDKRwooD  deHTered  (he  opinion  of  the  court. 
Chief  Justice  ftohertion  did  not  sil. 

These  causes  were  consolidated  in  the 
circuit  court.  They  will  be  decided  together  here. 
The  subject  of  controyersy  is  a  small  triangular 
,  piece  of  land,  considered  of  great  value  in  conse- 
quence of  its  approximation  to  the  salt  well  of  th« 
appellants  on  Goose  Greek,  in  the  county  of  Ciay. 

The  appellants  claim  the  land  in  controversy  in  vir- 
tue of  a  patent  founded  on  a  seminary  right,  bearing 
date,  the  14ih  March,  1812. 

Bates,  in  the  bill  filed  by  him,  claims  the  land  in 
virtue  of  a  patent  dated  the  10th  July,  1812,  found- 
ed upon  a  county  court  certificate  in  the  words  follow- 
ing, to  wit  :— 

^^Jtfadison  County  Set.  May  Term,  1803. 
On  the  motion  of  Richard  Smith,  satisfactory 
proof  was  made  to  this  court,  that  the  said  Richard 
18  entitled  to  four  hundred  acres  of  land  lying  on 
Collins'  Fork  of  Goo^e  Creek,  by  virtue  of  his  ha* 
ving  improved  the  same  agreeably  to  an  act  of  as- 
sembly for  settling  an  improving  the  vacant  lands  of 
this  commoDweakh,  and  located  as  follows,  to  wit. 
Beginning  ten  poles  above  a  sycamore  tree,  corner 
to  Governor  Garrard's  survey  of  600  acres>  and 
running  up  the  6reek  with  the  general  course  there- 
of for  quantity  so  as  to  include  the  Creek  in  or  near 
the  centre  of  the  survey;  and  it  is  ordered  that  ft. 
certificate  issue  accordingly." 

Bates,  Garrard  &c.  in  the  bill  filed  by  them,  claioi 
the  lapd  in  virtue  of  a  patent  to  them  dated  the  7th 
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January,  1823,  founJecl  on  a  certificate  granted  by  *I& J. W«it«^ 
the  county  court  in  the  following  words,  to  wit :       bateV* 
"  Madison  County  Set.  July  Court,  1803.  and 

On  motion  of  Samuel  Smith,  satisfactory  proof  "•*'';'^«'''* 
was  marie  to  the  court,  that  the  said  Samuel  is  enti-  Batks/gab* 
tied  to  1500  acres  of  land,  lying  and  being  in  the  rasd  Sco. 

county  aforesaid,  on  the  head  waters  of  Goose  Creek,  

a  branch  of  Kentucky  river,  including  his  improve* 
ment,  and  also  Salt  Lick,  by  virtue  of  bi^havHig^ 
improved  the  same  agreeably  to  an  act  of  the  gener- 
ahssembly  for  settling  and  improving  the  vacant 
lands  of  thia  commonwealth,  and  located  as  foK  • 
lows,  to  wit:  Beginning  100  pofes  east  of  the  upper 
end  of  his  improvement,  thence  north  800  poles, 
thence  west  300  poles,  thence  south,  thence  to  the  be 
ginning  for  quantity." 

The  party,  complainant,  in  each  bitl  relied  on  the 
equity  derived  from  the  certificates  aforesaid,  and 
in^sisted  that  it  should  prevail  against  the  elder  legal 
title  of  the  appellants. 

The  circuit  court  gave  a  decree,  in  each  case,  in 
favor  of  the  complainant. 

From  the  testimony  in  the  cause,  there  can  be  no 
6onbt  of  the  notoriety  of  Goose  Creek,  Collins' Fork 
of  Goose  Creek,  the  sycamore  corner  to  Garrard'^ 
500  acres  survey,  and  the  settlements  of  Richard  and 
Samuel  Smith  at  the  dates  of  their  respective  certi- 
ficates. The  position  of  these  objects  being  known, 
there  could  be  no  difficulty  in  surveying  the  certifi- 
cates according  to  their  calls,  and  there  is  no  doubt 
that  surveys  thus  made  would  include,  in  that  up. 
on  Samuel  Smith's  certificate,  all  the  triangle  in 
contest,  and  in  that  upon  Richard  Smith's  certificatea 
all  of  it  except  a  very  narrow  slip.  Unless,  there- 
fore, some  one  or  more  of  the  objections,  taken  by 
the  appellants  to  the  validity  of  the  equity  founded 
on  said  certificates,  should  prevail,  the  decree  must 
be  affirmed.  We  shall  proceed  to  notice  these  ob- 
jections. 

It  is  contended,  that  both  of  the  certificates  are 
void,  because  the  settlements  of  Richard  and  Samu- 
el Smith,  in  virtue  of  which  the  certificates  were 
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J.IeH.Wbtts  Cgt^frted,  were  not  on  vacant  lant^»    And  it  is  al«o 
^     ^'*  ontended,  thai  the  whole  of  the  land,  in  contests  is 

^^"nd         Covered  by  a  patent  to  Reynolds  dated  in    1786. 
J.ltH.'VniTB  Wherefore^  it  is  insisted  by  the  appellants,  that  no 
y  decree  can  be  rendered  against  them.     It  appears 

aiRH*  ;c.**  *****  ^'^^  settlements  and  improvements  made  by  the 
".  M  Smiths  are  situated  upon  a  tract  of  500  acres,  grant- 
ed to  J.  Pogue  in  1799.  The  position  of  Reynold's 
claim  is  not  identified  by  the  proof.  We  cannot  dc^ 
cide  that  it  covers  the  land  in  controversy.  The 
investigation  must,  therefore,  be  confined  to  the  ef- 
fect which  Pogue^s  claim  has  upon  the  certificate?. 
Pogue^s  claim  does  not  cover  the  triangle  now  in 
dispute,  but  if  the  consequence  of  its  covering  tlie 
settlements  be,  that  the  certificates  are-^oid,  the 
equity  deducible  from  them  fails,  and  the  appellees 
'  have  no  right  to  recover. 

We  are  of  opinion  that  the  ceKificates  are  not 
Toid,  although  the  settlements,  in  virtue  of  which 
TboHgb  (bo  they  were  granted,  are  included  within  the  boandi 
^tue"©?**  '"^  ®'  Poffue's  patent.  The  first  act  pac^d  by  Kentucky 
which  oounCy  providing  for  the  appropriation  of  her  vacant  lands, 
oourt  icrdnted  was  approved  in  Decemlter,  1795  On  the  1st  of 
cerUfiMte,  bft  March,  1797,  the  legislature  made  provision  for 
^riatedlSSdT  ^^^^  ^*»o  *^»^  «f^t'«d  ^^  military  claims,  by  mis- 
yet  the  cmU  take,  by  permitting  them  to  remove,  settle  on  and 
fioateatit  appropriate  other  lands  which  were  vacant.  I 
Un  i  not  em  *  Li'tell's  Laws,  686.  Similar  provisions  were  made 
braced  by  the  in  1798,  1799  and  1800.  See  II  LitteU's  Laws, 
certificate,  95,  273  and  381.  In  1801,  the  law  allowing  set- 
priit^*Cr**"  ^'^"  ^**^'  through  mistake,  had  settled  appropri- 
prior  claim,  ^^^^  lands,  to  remove  their  certificates,  was  made 
mar  be  held  perpetual.  See  II  Litt.  Laws,  455.  The  act  of 
oerttficiu  ^^'  adopts  the  second  section  of  the  act  of  1800, 
Sep  A©t«of  which  provides  for  the  removal  of  the  whole  or  any 
1795: 97-8-9;  part  of  the  certificate.  The  act  of  1799  shows  that 
i804-\n*'tt  *^  ^"^  ^^^  intention  of  the  legislature  to  |)ermit  the 
Stlt'95,«78',  re^no^lof  the  whole  or  any  part  of  a  certificate 
3S1. 420^455;  granted  for  a  settlement  on  a  military  or  other  prior 
J^L>tt.  Sut.  claim.  The  first  act,  allowing  county  courts  to 
1^'  ffrant  certificates  for  settlement,  was  passed  Decem- 

ber 20th,  1800.     See  II  Litt.  Laws,  420.     All  these 
^acts  are  parts  of  the  same  system,  to  wit,  to  appro- 
priate the  vacant  lands  owned  by  the  state  and  to 
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provide  for  the  settlement  of  the  country  ;  iand,  H.&J.Whit« 
therefore,  the  act  of  1801,  ahhotigh  adopted  in  ref-  B^,j.,g^' 
erence  to  certificates  granted   by    commissioners,         nrd 
iivould  likewise  embrace  certificates  granted  by  the  H.&J. White 
county  courts.     But  by  an  act  of  December,  1804,  g^^  "* 
county  courts  were  authorized  to  permit  the  with-  sARD^i'^** 

drawal  of  the  whole  or  any  part  of  any  claim  enter — 

ed  on  any  milUary  or  appropri((ted  land,  and  the  re- 
location thereof  on  any  unappropriated  land.  Ill 
Litt.  Laws,  196.  These  acts  of  assembly  clearly 
shew,  that  instead  of  its  l)eing  designed  by  the  le- 

Slslature  to  make  a  certificate  void,  l^ecause  the  ^et* 
ement  happened  to  be  upon  a  military  or  other 
prior  claim,  it  was  intended  to  secure  to  the  settler 
all  the  land  which  may  be  within  the  bounds  of  his 
original  certificate,  not  taken  by  the  prior  claim,  and 
to  indemnify  him  for  the  portion  lost,  by  permittinj^ 
a  re-location,  protanlo^  elsewhere.  So  far,  therefore, 
as  the  triangle  in  controversy  is  concerned,  we  per- 
ceive no  objection  to  the  decrees  rendered,  becanse 
the  settlements  were  on  Pogue^s  patent. 

As  the  proof  does  not  identify  ReynoId^s  patent 
boundary,  and  satisfy  us  that  his  title  embraces  the 
triangle,  there  is  no  necessity  for  deciding  whether 
the  appellants  wonid,  or  would  not,  be  protected  by 
Reynold^s  claim  had  they  shewn  it  embraced  the 
land  in  controversy.  Hence  we  shall  pay  no  fnrlher 
attention  to  this  part  of  the  argument  oi  counsel. 

The  next  position,  assumed  by  the  ap|>ellants, 
which  we  shall  examine,  is  their  reliance  upon  the 
statute  of  limitations  of  seven  3'ears.  Both  bills 
were  filed  on  the  18th  March,  1824.  It  seems  from 
the  proof,  that  tlte  ap|)ellants  had  possession,  by  the 
settlement  of  a  tenant  upon  Pogue's  survey,  which 
they  claimed,  within  the  bounds  of  their  100  acres 
seminary  claim,  and  likewise  within  the  bounds  of 
the  surveys  made  upon  each  certificate  granted  to 
the  Smiths  as  far  back  as  1810.  That  the  possession 
by  the  residence  of  the  tenant  was  continued  up  to 
the  time  Hugh  White  moved  on  the  land,  and  that 
his  possession  has  been  continued  by  actual  residence 
on  the  land  common  to  the  survey  of  Pogue,  the 
seminary  snrvey,  and  the  surveys  on  the  certificates 
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H.4'J.WaiTK  from  the  the  time  he  settled'  thereon^  in  1818,  until 

^*'  after  the  institution  of  these  suits.     The  dwelling 

HMd         houses  occupied  by  White  and  his  tenant  are  not  si- 

H.4>J.Whxtk  tuated  upon  the  triangle  in  dispute.    But  as  far  back 

vs.  aslSHor  1815,  White  extended  his  fences   upon 

^A^"it^^^'  the  triangle,  and  actually  enclosed  part  thereof,  con- 

^^^^  necting  tlie  enclosure  with  that  about  the  houses, 

except  they  be  considered  as  separated  by  a  line 

passing  between.     Bates,  by  himself  and  tenants,  has 

been  in  the  actual  possession  by  residence  on  the 

survey,  made  in  Samuel  Smith's  certificate,  since 

1810.     His  and  his  tenant's  residence  was  outside 

the  triangle  in  contest.     Bates  and  Garrard,  more 

than  seven  years  before  the  institution  of  the  suits, 

'  hy  agreement,   surrendered  the   possession  to  the 

Whites  of  all  the  land  within  rogue's  survey. — 

These  being  the  facts,  the  question  is,  whether  they 

constitute  a  bar  in  favor  of  the  appellants. 

Seven  jears  It  is  very  clear,  that  H.  White  had  not  himself 
n(  tual  oc»;u-  {,^,j  seven  years  actually  settled  on  any  part  of  his 
II miiT  title dc-  seminary  clajm  prior  to  the  mstitution  w  the  suits, 
ducible  of  n-  and  unless  he  can  obtain  the  benefit  of  the  settlement 
coid,  wbcthtr  j^n  j  residence  of  his  tenant,  and  add  that  to  his  own, 
mc)rc"*i)rovi-  ^^  cannot  make  out  the  length  of  time  required  by 
ded  they  be  the  Statute.  But  if  he  can  avail  himself  of  the  settle- 
connertcd  ment  and  residence  of  his  tenant,  and  couple  that 
o/hc^^bJ^illc  ^^'^^^  '"^  ovrn^  he  may  make  out  the  bar  provided  * 
or  cKtatc,  as  for  by  the  statute  ;  and  then,  if  he  can  shew  that  he 
Tender  and  ig  protected  to  tho  limits  of  his  seminary  claim,  it 
lord'^ -nd^tcn'  ^"'  follow  that  MO  decree  shonld  have  been  render- 
ant,  ancestor  ed  against  him  and  his  co-defendant. 

rtitutei Vbar      Thc  limitation  of  seven   years,  provided  by  the 
in  virtue  of    Statute  of  1809,  begins  to  run   from  the  date  of  the 
the  net  of       $ettlement,pro  vidcd  the  settler  is  connected  with  such 
in'advemly  »  ^*^^^  »«  ^^^  1»^^   requires  at  that  time;  if  he  is  not, 
claimants,      then  it  runs  from  the  acquisition  of  the  title.     Here 
the  title  of  the  appellants  was  acquired  in  1812,  sub- 
sequent to  the  settlement  made  by  the  tenant,  and 
thercfc  re  the  limitation  began  to  run  from  1812.    If 
White's  te  i^tnt  continued  to  reside  on  the  land  for 
seven  years  after  title   was   acquired,  and  then  the 
landlord  came  in  immediately  upon  the  removal  of 
the  tenant,  we  see  no  reason  why  he  should  not  be 
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permitted  to  avail  himself  of  the  protection  which  H.4'J.Wkits 
the  statute  would  have  afforded  the  tenant,  had  he  g^^  ^g*' 
continued  his  possession,  in  the  same  maner  that  a  ,nd 
vendee  is  allowed  the  benefit  of  the  previous  settle-  H.jrJ. White 
ment  and  possession  of  the  vendor.  The  object  of  g^^^jg^Q 
the  statute  was  to  secure  the  domicils  of  families,  hard^&c/'^* 
and  the  land  connected  therewith,  and  where  sales  '*■■■'  r 
were  made,  the  possession  of  the  vendor,  by  an  ex- 
press provision,  inures  to  the  benefit  of  the  vendee. 
The  design  of  the  statute  equally  requires  the  pro" 
teclion  of  the  landlord  who  comes  in  after  the  ten- 
ant's term  mav  have  expired,  and,  therefore,  an  in- 
terpretation of  the  statute  according  to  its  spirit  re- 
quires that  the  settlement  and  possession  of  the  ten- 
ant should  inure  to  the  benefit  of  the  landlord,  and 
be  accounted  his.  So,  also,  the  settlement  of  the 
father  under  title  and  a  continued  occupancy  for  one 
or  more  years,  might  be  united  with  the  continued 
settlement  and  occupancy  of  the  heirs  after  the  fath- 
er's death  for  the  purpose  of  making  the  bar  com- 
f>lete,  although  it  is  a  case  not  expressly  provided 
or  by  the  words  of  the  statute.  The  actual  occu- 
pancy of  the  land,  by  settlement  of  seven  years,  un- 
der a  title  deducible  of  record,  constitutes  the  bar 
which  the  statute  intended  to  provide,  and  whether 
there  be  one  or  more  occupants  during  the  seven 
years  is  immaterial,  provided  they  are  connected 
with  the  same  title,  and  hold  under  one  another  in 
succession  or  for  each  other.  The  actual  residence 
upon  the  land  is  the  best  notice  to  adverse  claim- 
ants, that  the  possessors  are  holding  and  enjoying 
the  pro^ierty  as  their  own,  and  if  an  adverse  claim- 
ant lies  by  for*8eyen  years  under  such  circumstan- 
ces, it  was  the  intention  of  the  statute  to  protect  the 
domicil  thus  settled,  and  to  give  peac«  to  its  inhab- 
itants. We  have  found  nothing  in  the  numerous  ^ 
decisions  growing  out  of  the  act  of  1809,  which 
conflicts  with  the  foregoing  views.  The  case  of 
Skyle's  Heirs  vs.  King's  Heirs,  II  Marshall,  365, 
would  seem  to  justify  the  idea  that  seven  years  pos- 
session, without  a  settlement  and  residence  on  the 
land,  would  be  sufficient.  Subsequent  cases,  how- 
ever, shew  that  an  actual  settlement  and  residence 
are  required.     See  III  Marsh.  133 ;  I  Litt.  Rep.  17^; 
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H.4rJ.WHix«  II  LUt.  Rep.  160;  If!  LiU.  444;  HI  Mmroe,   I«4i 
BiiTEB,  V  Monroe,  214      In  the  ca«e  in  fifth   Monroe,  the 

nml  court  Kiy^  ^'  a  defemiant  to  avail  himself  of  the  act  of 
ll.4rJ.^aiTE  1809  must  shew  a  connected  title  in  law  or  equity 
Bates!  G**.  ^*^*'  *"  adverse  interferinfir  claim  more  than  sevea 
KktLu  itc,       years  ht^fore  snit  hroucrht.  coupled  with  actual  oc* 

•  cnpancy."     It  mav  he  inferred  from  this  language, 

that  the  ^^  actual  occupancy*'*  required  is  not  neccssa* 
rily  that  of  the  defendant,  but  may  be  that  of  anoth- 
er with  whom  the  defendant  is  connected  by  the  re* 
lation  of  vendor  and  vendee  or  landlord  and  tenant. 

I'he  forefiToins:  considerations  have  brought  us  to 
the  conclusion  that  the  appellants  have  shewn  such 
a  settlement  and  continued  possession  for  seven  years 
as  will  protect  them,  provided  the  benefits  resulting 
from  the  settlement  can  be  lawfully  extended  so  as 
to  include  the  triangle  now  in  contest. 
Thcteltlr.         "^  18  contended,  however,  that  upon  no  principle 
mrnt  must  l>e  Can  the  benefit  of  the  settlement  be  so  extended,  be- 
ronrie  upon    ^  cause  the  houses  in  which  the  settlers  actual! v  lived 
^Xidt!^c\l\m   *^®  "^*  situated  upon  the  said  trianfirle.     The  case  of 
is  ii»8<»rt'»d,"  Anderson  vs.  Turner,  111  Marshall,  134,  is  cited  in 
and  continue  sufvport  of  the  argument.     We  concede,  according 
▼ewo  ti^le^de  *^  '''®  nuthoritv  of  that  case,  the  settlement  must  be 
ducibleofrpl^n^^'®  ''upon  the  land  to  which  the  claim  is  assert- 
cord  for  ppv-  ed*'  before  the  statute  can  fi^rnish  a  bar.     The  en- 
f"^^h"«*' '  ^"'TVi  therefore,  in  this  case  is,  whether  the  settle-' 
utf^  of  1809  '  ^^^'^  h&^  v^t  heen  so  made,  within  the  meaning  pi 
fnrnistiei  a     the  statute.     The  claim  set  up  in  the  case  of  Bates^ 
^^^-  is  Richard  Smith's  certificate,  and  the  survey  made 

thereon.The  cliim  set  up  in  the  bill  of  Bates,  Garrard 
&c.  i^  Samuel  Smith's  certificate  and  the  survey  made 
thereon.  'The  praver  of  each  bill  is,  that  the  de- 
fendants l>e  compelled  to  relinquish  to  the  extent  of 
the  interference.  Now  the  settlement  is  within  the 
bounds  of  both  survevs  made  on  the  certificates 
granted  to  the  Smiths  within  Posrue's  patent  and 
within  the  seminary  claim  ffrantecl  to, the  Whites, 
although  not  upon  the  triangle  down  to  which  the 
controversv  is  narrowed  We  say  the  controversy 
18  narrowed  down  to  the  triancle,  because  the  appel- 
lees have,  for  reasons  not  necessary  to  be  fifiven^ne 
shadow  of  equity  toanv  land  within  Pavne's  patent. 
Bnt  does  the  circumstance  of  the  appellees  h^tving 
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no  ri^ht  to  recover  the  settlement,  although  ihclud-  H.^tJ.Whitx 
ed  within  the  claim  set  up  hy  them,  restrict  the  pro-  «     ^* 
tection  which  the  statute  of  limitations  affords,  to     ^^^^\] 
the  land  around  the  settlement,  and  to   which  the  H.^J.Whitk 
ap|)ellees  have  no  equity  ?     We  think  it  does  not.         ^' 
Could  the  appellees,   by  relinquishing  five   or  teo  nf^"^^^"^ 

acres  around  the  settlement,  thereby  get  clear  of  the 1-^ 

effects  of  the  statute  upon  the  balance  of  the  land 
common  to  the  conflicting  claims  ?  Certainly  not; 
for  if  they  could,  the  statute  would,  by  such  an  ar^ 
tifice,  be  defeated  of  its  object.  As  we  understand 
the  statute,  if  the  defendant  settles  within  the  lap 
with  the  intention  of  possessing  his  entire  tract,  then 
the  statute  runs  in  his  favor  for  all  the  land  common 
to  the  two  claims ;  and  if  his  adversary  does  not  in- 
stitute his  action  within  the  seven  years,  he  is  barred 
for  all  the  land  common  to  the  conflicting  titles. 
The  idea  of  relinquishing  the  acre  on  which  the 
dwelling  houses  stand,  and  recovering  the  residue 
of  the  interference,  is  altogether  repugnant  to  a  ra- 
tional interpretation  of  the  statute.  If,  therefore, 
the  possession  of  White,  emanating  from  and  con- 
nected with  his  settlement,  extends  to  the  limits  of 
his  seminary  claim,  the  appellants  are  entitled  to  the 
protection  afforded  by  the  statute,  unless  its  opera- 
tion be  avoided  by  some  of  Ihe  considerations  here- 
after to  be  noticed. 

The  case  of  Cates  vs.  Loftus'  heirs,  IV  Monroe, 
442,  is  an  authority  suflicient  to  shew  that  the  pos- 
session  of  White  extends  to  the  limits  of  his  semina- 
ry claim.  As  the  settlement  was  made  within  the 
interference,  the  protection  afforded  by  the  statute 
of  1809  must  be  co-extensive  with  the  possession, 
and  therefore  includes  the  triangle.  But  it  is  in- 
sisted by  way  of  obviating  this  conclusion,  that 
Bates  and  Gari'ard,  in  1815,  relinquished  to  White 
their  riorht  and  possession  to  the  extent  of  the  in- 
terference with  Pogue's  patent,  and  that  in  conse- 
quence of  the  agreement  to  that  effect,  Bates  &c. 
shoulil  be  regarded  as  remaining  in  possession  of  the 
triangle,  because  that  is  situatecT  outside  of  Pouge's 
patent.  Such  a  conclusion  cannot  be  sustained,  be- 
cause it  is  in  direct  opposition  to  the  fact  that  White, 
for  more  than  seven  years  prior  to  the  institution  of 

Yoh.  VII.  69 
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B.kJ.WaiTm  tj,©  suit,  extended  his  actaal  enclosure  over  upon  the 
BiteV*  trianjrie,  claiming  the  whole  of  it.     This  gave  him 

and         possession  to  the  limits  of  his  seminary  patent. 

Y9.  It  is  also  insisted,  that  the  relinquishment  of  1 81 5 

BAT»,6Aa-  should  have  the  effect  of  restricting  the  proteition^ 

BAKp  ico,       afforded  by  the  settlement,  to  the  bounds  of  Fugue's 

""  patent.     We  cannot  perceive  any  good  reason  for 

tolerating  such  an  idea. 

The  statute  of  1809  began  to  run  in  White's  favor 
from  the  date  of  the  patent  founded  on  the  semina* 
ry  claim  in  1812.  The  running  of  the  statute  ex- 
tended to  the  whole  land  common  to  the  conflicting 
claims.  Now  we  i^now  of  no  method  to  arrest  the 
running  of  the  statute  after  it  commences,  unless  the 
title,  by  act  of  God,  or  operation  of  law,  be  cast  up- 
on some  one  laboring  under  the  disabilities  provid- 
ed for  in  the  statute  ;  or  unless  there  be  some  inter- 
ruption of  the  continuity  of  the  possession  by  settle- 
ment ;  or  unless  the  possession  be  converted  from 
its  adverse  character  into  that  which  is  friendly. 
None  of  these  things  ap|)ear  to  have  taken  place. 
To  give  the  relinquishment  of  1815  an  operation  to 
fhat  effect  would  be  to  introduce,  an  exception  un- 
known to  the  statute,  and  would  be  an  exercise  of 
legislative  power. 

It  is  moreover  contended,  by  the  appellees,  that 
the  settlement  of  White,  and  the  extension  of  the 
enclosure  upon  the  triangle  more  than  seven  years 
before  the  institution  of  this  suit,  cannot  protect  the 
appellants  under  the  operation  of  the  act  of  1809, 
because  Bates  was  a  settler,  and  residing  upon  a  part 
of  the  land  surveved  in  virtue  of  Samuel  Smith's 
certificate.  The  case  of  Hunt  &c.  vs.  Wickliffe,  II 
Peters,  213,  is  cited,  and  the  conclusion  attempted 
to  be  drawn  from  the  facts  in  this  cause,  and  the  de- 
elision  of  the  supreme  court  is,  that  as  Bates  resided 
4>n  the  land  surveyed  under  S.  Smithes  certificate,  if 
that  certificate  be  valid,  his  residence  should  be  re- 
garded as  conferring  upon  him  ^^  constructive  pos- 
session of  all  the-  land  not  occupied  in  fact  by  his 
adversary.^^  The  statute  of  1809  had  no  application 
to  the  case  of  Hunt  &c.  vs.  Wickliffe,  as  the  supreme 
court  delares  in  the  opinion  given;  and  the  facts  of 
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that  ease,  in  relation  to  the  possessioa,  are  materially  H.W.Wimtjc 
variant  from  the  facts  in   the  present   case.     Both  g^^  **' 
li^irkliife  and  Hunt  had  possession,  within  the  lap         ^r^ 
or  interference,  by  actual  occupancy  ;  thut  circum-  H.^rJ.WaiTv 
«(anced,  the  court  decided  that  the  party  havincr  the  ^atxt^  Qak- 
better  right  was  in  constructive  potssession  of  all  the  u,Awu/icc. 

land  not  adversely  occupied   in  fact.     But  in  the  "    ■■ 

present  case.  Bates'  actual  occupancy  was  not  with- 
in the  lap  or  interference.  W  bite's  posaession,  there* 
fore,  must  be  regarded  ar  entire,  and  covering  the 
whole  triangle,  to  the  exclusion  of  Bates.  The  d»* 
cisipn  of  the  supreme  court  has  no  operation  on  the 
controversy,  and  H  is  unnecessary  to  say  whether  we 
do  or  do  not  approve  its  doctrine  in  making  possee* 
aion  under  an  entry,  which  is  valid, controiand lim- 
it the  potssession  under  the  elder  grant. 

It  resuhs  from  the  foregoing  view  of  the  centra^ 
Iroversy,  that  the  apjiellants  were  protected  b^  the 
statute  of  limitations,  and  that  the  court  erred  in  de- 
creeing against  them  in  the  suit  instituted  by  Bates 
upon  Kiohard  Smith's  certificate,  the  answer  to  the 
bill  in  this  case  having  relied  upon  the  limitation  of 
seven  years. 

The  decree  in  this  case  must,  therefore,  be  revers- 
ed, with  costs,  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  bilk 

But  in  the  case  of  Bates,  Oarrard  &e.  vs.  The  Doft  moat  set 
Whites,  the  defence  growing  out  of  the  statute  of^P*®^^a 
limitations  has  not  been  relied  an  \n  the  answer,  and  ^^tatioDrn 
cannot,  therefore,  be  noticed.  Hence  it  becomes  im-  bar  of  adver* 
portant  to  enquire  more  particularly  into  the  objec'*  >ary  olaira- 
tions,  made  by  the  appellants,  to  the  equity  asserted  J^^l/not^e"!^ 
by  the  appellees  under  Samuel  Smith's  certificate*    tend  the^pro- 

It  is  contended,  that  Samuel  Smith's  certificate  J*^*}]^*'^**^*^^ 
for  1500  acres  is  void  on  its  ftice,  because  the  county 
court  had  no  authority  to  grant  it.  We  readily 
concede,  that  under  the  act  of  1800,  II  Litt.  Laws, 
420,  county  courts  had  no  authority  to  grant  certi- 
ficates for  a  larger  quantity  of  acres  than  400.  If  n 
certificate  was  granted  under  this  act  for  a  greater 
quantity  than  400  acres,  and  based  upon  no  other 
consideration  than  improving  and  occupying  as  the 
act  requires,  we  should  not  hesitate  to  declare  it  void. 
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H-IU.Wbitx  The  certificate  in  qnestion  must  be  gnstained  by  the 
P^^^J**  act  of  ISOt  providing  for  cU9|>osing  of  salt  licks  and 
a  ^d  salt  spring.  III  Litt.  Lawt»,  49,  if  there  be  any  law 
HMJ  WfltTB  whiih  csii  su^taill  it.  The  last  sentence  of  the  act 
^      ^''  of  1800  prohit>iteil  the  location  of  any  salt  lick  or 

MAWLD  ice,  *  aprinK,  with  1000  acres  of  land  around  the  same, 
— ■ —  including  the  lick  or  sprina^  in  the  centre  of  a 
iqnare,  to  be  bounded  by  line?  running  to  the  cardi* 
nal  points.  By  the  act  of  180;!,  the  legislature  sub- 
jected salt  licks  or  aprings  to  appropriation.  The 
act  provides,  ^^that  if  any  settler  has  included  in  hit 
settlement,  made  under  any  former  law,  a  salt  lick 
or  spring,  or  may  hereafter,  by  virtue  of  this  act, 
include  in  his  settlement  any  such  lick  or  ^pring,80ch 
settler  may  obtain  a  title  therefor  upon  paying  into 
the  treasury  sii  shillings  for  every  acre  which  he 
or  she  may  think  ]>roper  to  survey  around  or  adja- 
cent to  said  lick  or  spring,  which  survey  shall  not 
include  less  than  1000  acres,  if  so  much  can  be  had 
vacant  "  By  a  promo^  nothing  contained  in  the  act 
is  to  effect  the  claim  of  any  settler  within  the  bounds 
of  said  1000  acres  where  such  settler  shall  pay  one 
dollar  per  acre  for  all  land  claimed  by  him  agreea* 
ble  to  the  rules  and  regulations  of  this  act,  and  *Ho 
obtain  a  title  to  the  said  salt  spring  or  lick,  and  the 
said  land  around  the  same  as  aforesaid,  the  same 
proceedings  shall  be  had  and  pursued  as  is  directed 
by  the  act  entitled  ^^  an  act  to  amend  the  act  for  set- 
tling and  improving  the  vacant  lauds  of  this  com* 
monwealth.^'  The  act  referred  to  is  an  act  passed 
in^  1801,  II  Litt.  Laws,  459,  but  when  it  is  examin- 
ed, it  will  be  Coimd,  that  it  does  not  direct  par- 
ticularly the  mode  to  be  pursued  in  appropriating 
vacant  lands.  It  only  exempts  settlers  from  bur- 
dens and  difficulties  which  were  imposed  by  the 
law  of  1800,  (which  is  the  root  from  which  all  the 
authority  of  the  county  courts  springs,)  and  length- 
ens the  time  to  obtain  warrants  &c.  As  the  act  of 
1802  clearly  intended  to  subject  salt  licks  and 
springs  to  appro|)riation,  and  in  prescribing  the 
mode  by  which  it  was  to  be  accomplished,  refer- 
red to  the  amendatory  act  of  1801,  which  con- 
tains no  specific  directions,  we  feel  bound  to  take 
the  act  of  1800,  modified  by  the  act  of  1801 ,  as  fur- 
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tiishing  the  rules  by  which  the  appropriations  were  J.&H.Whitk 
to  be  made,  connecting  therewith  the  provisions  of  3^^-^'* 
the  act  of  1802.     Viewing  these  different  acts  in      ^  ni^{ 
connection,  the   following   rule:?,   it    seems  to   us,  i.&n.WniTK 
should  be  observed  in  appropriating  a  salt  lick  or  b^^^J'q 
*pr>«g-  RARD  kc. 

1.  I'he  claimant  must  lie  a  settler.  — «*• 

2.  Tiie  dciiin  must  commence  with  the  cert ificuto 
to  be  granted  by  the  county  court. 

3.  The  certificate  must  include  the  settlement  and 
salt  lick  or  spring,  and  contain  a  special  location  of 
the  laud  intended  to  be  appropriated 

4.  The  location  in  its  length  should  not  exceed  its 
breadth  more  than  one  third,  unless  interrupted  by 
prior  claims. 

5.  The  face  of  the  certificate  should  shew  that 
the  claimant  intended  to  appropriate  a  salt  lick  or 
spring,  where  the  quantity  of  acres  granted  exceed- 
ed 400. 

The  certificate  of  Samuel  Smith  shews,  upon  its 
face,  that  the  design  was  to  appropriate  a  salt  lick, 
and  an  improvement  made  by  him  under  the  act  for 
settling  and  improving  vacant  lands  ;  and  it  con- 
tains, conceding  the  notoriey  of  the  improvement^ 
a  very  special  location.  But  tlie  location  given  ex* 
ceeds^  its  length  in  breadth  more  than  one  third,  and 
is  silent  in  regard  to  the  nei-essity  of  assumini^  that 
shape  in  consequence  of  the  position  of  prior  claims. 
TJie  certificate  <loes  not,  in  express  terms,  denomi- 
nate Smith  a  settler.  Is  it  void,  because  the  length 
of  the  location  is  greater  than  the  law  allow«,  pro- 
vided  prior  claims  do  not  exist?  or,  rather,  is  it 
void,  because  the  position  of  the  prior  claims  arc 
not  described  in  the  location,  and  because  Smith's 
improvement  is  not  denominated  a  setilemeni  7  We 
think  it  is  not. 

The  rules  given  by  the  legii^lature  were  for  the 
observance  of  the  county  courts,  and  should  be  re* 
spectod  by  them  in  deciding  and  a<ljudicatin2  up- 
on the  applications  of  persons  for  certificates.  If  the 
certificate  be  granted  for  such  quantity  of  land  as 
they  had  authority  to  grant,   ami  the   location  be 
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n.4rJWuiT<  ipeciai,  a  valid  equity  passes  to  the  grantee  afBraiosi^ 
p      **'  all  subtequent  claimants  from  the  commonwealth; 

Mrid         and  we  are  bound,  in  a  controversy  with  such  cfaiin* 
H.4rJ.WBJTx  ants,  to  take  it  for  granted  that  the  county  court  en- 
^*Q  ^   quired  into  the  existence  of  ail  the  facts  upon  which 
raId'ao/*"  the  law  authorized  tiiem  to  crant  the  certificate,  and 

« — .. '- —  that  the  facts  at  the  time  authorized  the  quantity  of 

the  certiiiaite  as  issued.  If  the  county  court,  in  its 
certificate,  should  say  no  more  than  barely  to  shew 
their  authority  for  acting,  and  then  should  grant  a 
eertificate  for  a  tract  of  Tand>  by  a  special  location, 
we  think  it  would  pass  a  valid  equity  to  the  gran- 
tee. We  would  not  reinvestigate  the  facta  for  tbo 
purpose  of  determining  that  the  county  court  erred« 
and  thereby  to  sustain  the  claim  of  one  originating 
subsequent  to  the  certificate.  We  shall,  thereforet 
take  it,  that  the  county  court,  in  adjudicating  ui>oh 
the  application  of  Samnel  Smith  for  a  certificate,  in- 
vestigated and  decided  that  the  position  of  other 
claims  authorized  the  location  as  made,  and  that 
Smith,  as  a  settler,  had  a  right  to  appropriate  hia 
improvement  and  the  salt  lick.  These  views  are 
fully  sustained  by  the  doctrines  contained  in  the  ca- 
ses of  Ward  and  Renton  vs.  Lee,  !  Bibb,  18  ;  S|jeed 
vs.  Severe  &c.  II  Bibb,  134;  McNitt  vs.  Logan, 
Litt.  Sel  Ca$es,  67  ;  Loftus  &c.  vs.  MitcfaeiJ,  HI 
Marshall^  598. 

If  we  are  correct  in  the  position,  that  the  facts  ex- 
isting justified  the  location  as  made,  at  least  that  they 
must  be  so  regarded,  as  it  relates  to  White,  a  subse- 
quent claimant,  and  that  the  certificate  of  Samuel 
Smith  gave  him  a  valid  equity,  we  cannot  admit,  as 
contencTed  by  the  counsel  for  the  apnellants,  that  a 
relinquishment  of  a  part  or  parts  of  ttie  land  embra- 
ced by  the  certificate,  because  it  is  covered  by  para- 
mount claims,  can  vitiate  the  equity  to  the  part  not 
relinquished.  We  have  already  shewn,  that  a  per- 
son settling  by  mistake  on  appropriated  land,  and 
obtaining  a  certificate  including  8orae  land  which 
was  vacant,  could  not  be  prejudiced  in  his  claim  to 
the  vacant  land,  by  removing  so  much  of  his  certi- 
ficate as  interfered  with  the  paramount  claim.  In 
like  manner,  we  cannot  perceive  how  a  surrender  or 
relinquishment,  which  the  law  tolerates,  of  a  part 
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which  cannot  be  held  owingr  to  prior  claims^  shall  H-W-White 
subjert  the  balance,  not  relinquished,  to  appropria-  bates!* 
ti<ni  as  vacant  lands.  an  f 

r^  ,-,.-,.        ^  -  H.4rJ.WHiTB 

The  arirnment,  that  the  claim,  founded  on  Samuel         vs. 
Smith's  certifirate,  is  void  for  failing  to  obtain  a  Bates  Gar- 
warrant,  cannot  be  sustained  if  we  are  correct  in  the  ^^^^ 
position  that  the  county  court  properly  granted  the 
certificate.     The  act  of  assembly  passed  in  1803,  III 
Litt.  Laws,  132.  and  the  case  of  Loftus  &c.  Sharp, 
II!  Marshall,  597,  are  complete  answers  to  the  argu- 
ment. 

We  are  of  opinion,  that  the  appellees  have  shewn 
a  valid  eqnitv  to  the  triansrle  under  the  certificate  of 
Samuel  Smith,  and  that  the  decree  must  be  affirmed, 
unless  the  sale  of  the  claim  for  the  non-payment  of 
the  instalments,  and  its  subsequent  redemption,  hasi 
vitiated  it  so  that  it  cannot  be  asserted  against  the 
appellants. 

It  appears  from  the  auditor's  certificate,  that  the 
whole  of  Srunuel  Smith's  claim  was  sold  to  the  state 
in  November,  1808,  for  the  non-pavment  of  the  first 
instalment,  and  that  609  acres  thereof  were  redeem- 
ed on  the  11th  of  the  same  month,  and  that  said  509 
acres  were  sold  to  the  s»ate  in  November,  1816,  for 
the  non-payment  of  thefifth  instHln>ent,and  redeemed 
and  paicl  on  in  full  on  the  9th  of  December,  1822. 

After  the  title  of  anv  individual  was  purchased  by 
the  state,  at  the  register's  office,  for  the  non-pay-* 
ment  of  the  instalments,  it  was  certainly  comjietent 
for  the  legislature  to  prescribe  the  terms  upon  whick 
the  Commonwealth  would  reinvest  the  owner  with 
his  title,  by  sufTerinfr  him  to  redeem.  It  becomes 
necessarv>  therefore,  to  examine  with  accuracy  the 
various  laws  prescribing  the  terms  on  which  rederap^ 
tions  are  allowed. 

In  1806,  the  debt  due  the  state  for  her  vacant 
lands  was  divided  into  twelve  instalments,  the  first 
to  be  paid  on  the  Ist  of  December,  1807,  and  so  oh 
annually  thereafter.  In  case  the  instalments  were 
not  paid  as  they  became  due,  sales  of  the  land  were 
directed.  If  any  tract  did  not  bring  the  instal- 
ments ^nd  interest  due,  when  offered  for  sale,  it 
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II.4rJWfiiTc  was  to  be  stricken  off  to  the  slate,  and  thereby  be- 
Bates'  came  liable  to  the  future  cli^sposition  of  the  le^isla* 

'.ml  ture.     Lands  so  stricken  off  were  redeemable^  how* 

H.ItJ.Whitb  ever,  at  any  time  within  two  years  If  not  redeem- 
BATcrGAK-  ^^'  within  that  time  the  right  of  the  owner  became 
HASLD  Lc.        extinct,  and  the  title  vested  in  the  Commonwealtk 

• absolutely.     Ill  Litt.  Laws,  386.     'J'he  provisions 

of  this  act  were  not  permitted  to  go  into  operation 
from  year  to  year  according  to  the  intention  of  its 
framers.     Various  acts  were  passed  granting  indul« 
gence  to  settlers  and   exempting  their  lands  from 
sale  to  individuals,  upon  their  filing  certificates  of 
actual  settlement,  and   postponing  the  sales  which 
would  have  taken  place  at  an  earlier  period   under 
the  act  of  1806.      We  deem  it  unnecessary  to  notice 
any  of  these  acts  but  that  approved  on  the  1  Ith  Jan. 
1816,  the  provisions  of  which  were  annually  reviv- 
ed and  applied  to  the  succeeding  year  until  some 
time  after  the  redemption  topk  place,  which  is  now 
the  subject  of  investigation,     'i'he  seventh   sectioD 
gave  twelve  months  from  the  passage  of  the  act  to 
any  person  whose  land  had  been  stricken  off  to  the 
state  for  the  first,second, third  and  fourth  instalments, 
to  redeem..  The  tenth  section  provides,  **that  no  |ier- 
son  or  persons,  other  than  actual  settlers,  shall  be 
authorized  to  redeem  lands  which  have  been  forfeit- 
ed to  the  Commonwealth  for  failing  to  redeem  the 
same  within  the  time  allowed  by  law,  so  as  to  give 
him,  her  or  them  any  right,  title  or  claim  to  the 
same,  where  it  shall  interfere  or  conflict  with  the 
survey  of  any   person  actually  settled  thereon,  or 
with  an  entry  or  survey  made  by  virtue  of  a  semina* 
ry  warrant,  and  should  a  grant  issue,  it  shall  be  void» 
so  far  as  it  does  so   interfere."     All    lands  which 
have  been  stricken  off  to  the  state,  and  have  not 
been  redeemed  within  the   time  allowed   for  that 
purpose,  fall  within  the  denomination  of  land  ^^for- 
feited to  the  Commonwealth  for  failing  to  redeem 
the  same  within  the  time  allowed  by  law."     The 
sale  for  the  fifth  instalment  took  place  in  November^ 
1816,  when   the  certificate   of  Samuel   Smith   was 
sold  or  stricken  off  to  the  state  for  the  non-payment 
of  that  instalment.     Applying  the  provisions  of  the 
act  of  1816  to  the  year  1817,  the  owner  of  Sooith't 
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certificate  had  a  right  to  redeem  it  from  the  effects 
of  having  it  s*.rickea  off  to  the  state  for  the  fifth  in- 
fTtalment  at  any  time  within  twelve,  months  from 
and  after  the  1 1th  of  January,  1817  ;  but  as  it  war 
not  redeemed  within  that  time,  his  right  of  redemp- 
tion  was  forfeited,  and,  consequently,  it  might  be 
said,  without  great  inaccuracy  of  language,  that  the 
land  itself  was  forfeited  for  failing  to  redeem  within 
tlie  time  allowed  by  law.  Subsequent  acts  contin- 
ued to  confer  the  right  of  redeeming  notwithstand- 
ing such  forfeiture,  but  the  right  was  limited,  by  the 
continued  operation  of  the  10th  section  of  the  act  of 
1816,  to  actual  settlers,  when  the  claims  redeemed 
interfered  with  an  entry  or  survey  made  by  virtue  of 
a  seminary  warrant,  or  with  the  survey  of  any  per*« 
son  actually  settled  thereon  If,  then,  the  appellees 
were  actual  settlers,  within  the  meaning  of  the  satd^ 
rOth  section,  they  were  authorired  to  re<leem  Samuel 
Smith's  certificate  from  the  effects  of  the  forfeiture, 
and  the  claim  thiis  redeemed  would,  in  their  hands>  ^ 

possess  all  its  original  validity  ;  but  if  they  were 
not  actual  settlers,  then  the  redemption  was  illegal,, 
and  their  claim  is  void  so  far  as  it  interferes  with 
the  seminary  claim  of  the  Whites. 

The  object  of  the  legislature  in  making  redeemed 
claims  void  so  far  as  they  interfered  with  an  actual 
settler  or  a  seminary  claim,  was  to  give  peace  and 
quiet  to  settlers  and  to  avoid  litigation  ;  but  in  fa- 
vor of  an  actual  settler,  forfeited  claims  were  permit- 
ted to  be  redeemed,  and  the  (lerson  owning  them, 
notwithstandiog  the  redemption,  reinvested  with  all 
the  original  equity  pertaining  to  the  claim  ;  because 
between  settlers  there  could  be  no  preference  except 
that  which  might  grow  out  of  the  best  original  title 
to  the  land.  John  Bates,  one  of  the  ap|>elieea,  was 
actually  settled  within  the  bounds  of  the  survey 
made  upon  tiie  certificate  of  SauHiel  Smith,  at  the 
time  of  its  redemption  in  1822.  He  consequently 
was  placed  in  the  con<!ition  which  authorized  him 
to  redeem  under  the  provisions  of  the  1 0th  section 
of  the  act  of  181G,  so  that  when  the  redemption 
was  effected,  he  could  assert  the  claim  founded  on 
Smith's  certificate,  with  as  much  success  as  if  it  had 
never  been  stricken  off  to  the  state.     The  fact  that 
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Garrard  ftc.  had  a  joint  interest  with  Bates  in  th# 
509  acres,  and  were  not  actually  settled  opon  th6 
land,  cannot  operate  so  as  to  prevent  Bate?,  the  set-^ 
tier,  from  redeeminit  the  whole  claim,  ft  mieht  he 
contended  that  as  Bates  owned  a  third  only^  and  ha 
alone  was  actnaHv  wttled  upon  the  land,  that  tha 
ric!:ht  of  redemptton,  under  the  said  tenth  section  of 
the  act  of  18T6,  extended  to  his  third  part  only.  It 
seems  to  us  that  such  a  construction  on^rht  not  to 
prevail,  because  Bates^  interest,  heins  joint, extended 
to  the  whole  tract.  He  was  seited  per  my  et  per  fouf, 
in  leffal  parlance.  His  interest  and  possession  ex» 
tending  to  the  entire  tract,  his  ri?ht  to  redeem  must 
1)6  re^rded  as  co-extensive  with  his  interest  and 
possession,  unless  the  Icsrislature  had  thought  proper 
to  restrict  it  in  express  terms. 

We  have,  therefore,  reached  the  conclusion  thai 
the  claim  founded  on  Samuel  Smith's  certificate  was 
rightfully  redeemed,  and  that  the  decree  in  favor  of  * 
Bates,  Garrard -Ac.  raost  be  affirmed,  with  costs. 

Hnrdin  and  Brotm,  for  the  Whites;  TWiier,  Crif- 
fdM/en,  and  Ovifey,  for  Bates  and  al. 


iStcrritt  vs.  Lockhart  &c, 

Cftis  I«|p  £rror  to  the  SimfMon  Circuit. 

^  Re-hearing. 

rV^UVw  t0     ^hiti  ymttse  RoBBarton  delivered  tlie  Opinion  of  tbe  Coiiil» 
^ccoosr  JT,  j^^^  UiHlerwood  cHd  not  ^t. 

As  the  only  two  members  of  tlio 
court,  who  can  adjudicate  in  tliis  case,  do  not  con- 
cur in  opinion,  (one  foein^  for  a  reversal  and  the 
other  for  an  affirmance  of  tbe  judgment  below,) 
and  as  the  leeal  cflect  •f  granting  a  re-hearing 
was  a  revocation  of  the  former  opinion  (see  Lips- 
comb vs.  Grubs,  Til  Bibb,  392,)  therefore  the  nec- 
essary consequence  must  be,  that  the  former  opinioo 
cannot  be  the  judgment  of  this  court,  but  remains 
revoked,  and  the  judgment  of  the  circuit  couK 
stands  affirmed,  in  consequence  of  the  equal  divis- 
ion of  this  court. 

Critenden  and  Morehead^    for  plaintiffs ;-  Brmtnj 
for  defendants. 
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JEIickman  and  Pearson  vs.  McCurdy.  QuAnonj. 

Error  to  tbi' Fraoklm  Circuit;  Topd,  Judge.  ^    Cam  164. 

Parol  testimony.      Ruordj  effect  of.      JwrisdicAm  of 
dutnceUor.     Co-sureties,     LiabiUty,     Contribution. 

|ud{fe  U21DBRW000  delivered  the  opinion  of  the  Coart.  Oi«tobtr^l7. 

Chief  Justice  Robertiuii  did  not  fit. 

On  the  SUi  of  October,  1834,  McGurdy 
and  others  conveyed  to  J.  Harvie,  for  the  use  of  thr 
President,  Directors  and  Company  of  the  Bank  of 
Kentucky,  a  bouse  and  tot  in  Frankfort. 

The  consideration  expressed  upon  the  face  of  the 
deed  is  $4,248.  McCurdy  mortgaged  the  same  pro«^ 
perty  in  1819,  to  Hickman  and  others,  to  inderoni-^ 
fy  them  against  loss  in  consequence  ef  their  being- 
sureties  for  him.  One  of  the  debts  mentioned  in  ther  ' 
mortnge  was  due  to  the  Bank  of  Kentucky,  and  for 
tliis  de&,  amounting  to  $1,10(K  Hickman  was  oii» 
of  the  sureties.  All  the  minrtgagees  united  in  the 
execution  of  the  deed  to  Harvie.  McCurdy,  Hick- 
man, and  Taylor  were  jointly  bound,  as  sureties  for 
Pearson,  to  the  Bank  of  Kentucky  for  the  paymient 
of  $2,780.  The  Directors  of  the  Bank  accepted* 
the  deed  for  the  house  and  lot  as  a  full  disclmrge 
of  the  balance  of  the  debt  due  by  McCurdy,  and 
in  satisfaction  of  $2,254  92  of  Pearson's  debt  Tlie- 
pro|)erty  was  not  worth  $4,248.  According  to  the 
evidence,  about  half  that  sum  would  liave  been  a 
feir  cash  price  for  it,  at  the  time  the  Bank  receiv- 
ed it. 

In  1827,  McCurdy  filed  his  bill,   alleging  that 
Pc  arson  was  insolvent,  that  Taylor  had  {mid  him  a  j 

thi  rd,  and  that  Hickman  had  failed  to  pay  the  third 
of  the  amount  settled  with  the  Bank  for  Pearson.  ,- 

Wherefore,  he  asked  a  decree  against  Hickman  for 
his  third,  and  for  general  relief.    By  an  amendment  , 

t  o  the  bill,  Pearson  was  made  a  party.     But  no  de-  « 

c  ree  was  asked  against  lum  in  express  terms. 

The  circuit  court  decreed   that  Hickman  and 
Pearson  should  each  pay  McCurdy  $1,061,  and  that 
Hickman  should  pay  the  costs  of  suit.     To  reverse 
thei^  decrees,  this  writ  of  error  is  prosecuted. 
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Hickman  ko      Hickman  relies  on  a  jucl|2:ment  rentlcred  in  ii  suit 
j^  ^y^'  at  law,  as  a  bar  to  any  decree  against  him  in  this 

c.LRpr.     ^^^.^^     rjy^^^  Validity  of  this  defence  is  the  first  ques- 
tion. 

It  appears  that  McCurdy  sued  Hicloian,  in  as- 
sumpsit^ with  a  view  to  recover  the  proportion  of 
the  Pearson  debt,  for  which  he  was  Kable.  The 
declaration  contains  a  single  count,  in  which  (he 
drawincf  of  the  note  by  Pearson,  payable  to  Hick- 
man, Taylor,  and  McCurdy  jointly,  their  endor>e- 
ment  of  it  to  Htinter,  its  discount  by  the  Bank  of 
Kentucky,  its  non-payment  at  maturity,  the  recove- 
ry of  jucigment  thereon,  by  the  Bank,  against  draw- 
er and  endorsers,  and  the  payment  of  the  judsment 
by  McCurdy  in  property  of  the  value  $4000,  are  dII  dis* 
tinctly  and  at  large  averred.  Pearson^s  insolvency 
is  likewise  averred.  Upon  the  Ikcts  thus  6lated,the 
declaration,  as  a  deduction  of  law,  alleges  the  ns* 
8um])sit,  on  the  {)art  of  Hickman,  to  be  a  ^'  promise 
to  pay  $2,000,  being  the  amount  of  his  profiortion 
of  the  value  of  the  pro()erty  aforesaid,  by  whith 
the  judgment  aforesaid  was  satisfied."  The  breach 
is  then  assigned  in  the  non-pa vment  of  tlve  money. 
]jjckman  demurred  to  the  declaration,  and  the 
court  thcr^^'P^"  g^^'^  judgment  in  bar  of  the  action* 
It  is  the  judgm^r^t  thus  rendered,  which  Hickman 
has  pleaded  in  bar  of  the  relief  sought  by  the  pre- 
sent suit.  Several  depositions  ha\-e  been  taken^ 
proving  that  the  reason  given  by  the  court  for  de- 
ciding m  Hickman's  favor,  ufion  the  dcmvrrer,  was 
that  McCurdy  had  remedy  exclusively  in  chancery. 
Exceptions  were  filed  to  the  reading  of  these  depo- 
sitions for  want  of  notice,  and  because  they  were 
taken  in  term  time. 

Parol  testi-  Without  enquiring  into  the  propriety  of  the  ex - 
mony  not  ad-  ceptions,  we  arc  of  opinion  that  the  depositions 
«"'!dDa re-  shoul^l  l^ave  been  rejected.  The  effect  and  opera- 
oord^'or*©*"  tion  of  a  record  cannot  be  controled  by  proving 
show  apon  that  the  reasons  of  the  judge  for  entering  the  judg- 
^d"'  ^"^^^d^'  "*^'*^  were  erroneous.  Where  the  form  of  the  count 
id.— there-  >*  general,  as  the  comnoon  counts  in  nssum]>sit,  testi- 
cordiUeir  mony  may  he  introduced,  to  sliow  what  matters- 
•bowing  tbe    ^^rc  embraced  by  the  trial,  and  what  were  exclud-^ 
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e«l>  and  thus  application  of  The  jmlgfncnt  rcmlercd  Hickmapt  &c 
is  made  to  o|icrate  as  a  bar  to  future  litigation  aris-  jv^cfrR,  y 

ing  upon  the  nualters  settled.     But  where  a  record, ^^  J_ 

upon  its  face,  as  here,  shows  wliat  innttcrs  vere  put  qu*  siars  t 
ill  issue,  the  judgment  of  the  court  cannot  he  con-  ^'j  "'*(yj,'*J.'"  ''* 
troled  by  proving  that  the  j«idge  gave   erroneous  ,„  ;„  ^  Vuul' 
reaf'ons,  and  was  influenced  hy  them  in  deciding  the  tna)  i.f,p.rol 
cause.     If  such  a  doctrine  were  established,  it  would  «^^^>ni'>«»\ 
go  a  great  length  in  ilestrcninij  the  veri|^'  and  cfTua-  To'si .  w  Uic 
cy  of  records.     It  matters  not  uhether  the  reasons  ex  ton  t  oi  >ho 
of  the  judge  be  right  or  wrong,  so  far  asthectncacy  '•  q"|»"y  iHrore 
of  the  judgment   rendered  is    concerned.      If  th'e^*'^  •*"'^-* 
judgment  l)e  correct,  the  erroneous  reasons  on  which 
it  was  based  will  not  vitiate  it.     If  the  ju<)gineni  be 
wrong,  the  constitution  and  laws  have  provided  this 
tribunal  to  rcvers^  it.     The   creation  of  this  court 
by  the  cons^titutipn,   and  the   regulation  of  appeals 
and  writs  of  error  by  law,  proceed  upon  the  ground 
that  the  judgments  of  interior  tribunals,  however 
erroneous,  must  stand  and  be  enforced  until  regular- 
ly reversed.     If  the  errors  he  apparent  on  the  face 
of  the  record,  unless  it  l)C  of  such  a  character  as  to 
render  the  proceeding  void,  it  does  not   vitiate  the 
'udgment,  u)uch  less  can  it  \ye  destroyed  by  proving 
low  badly  tlie  judge  reasoned. 

Under  the  opinion  of  a  majority  of  the  mem1)ers 
of  this  court  in  the  case  of  Hunt  vs.  Terrell's  heirs»  J"i^?mcnt  «t 
not  yet  re|>orted,  the  judgment  upon  the  demurrer  ,e!IuvrsuV'- 
must  bar  this  suit,  if  the  dochiration  be  ^ood.     The  tion  of  same 
case  of  Ford's  executors  vs.  Wilson's  administrators,  »"»«tt<^rifi 
II  Bibb,  538,  cited  in  argument,  is  not  decisive  of  the  f'^i^';'i^:^;;^'JJ*; 
question  under  consideration.     There  the  court  re«  proceedings. 
fused  to  |)ermit  the  defendant  to  make  any  defence 
at  law,  entertaining  the  opinion  that  the  matters  of 
defence  containeil  in  the  pleas  were  only  cognisal>le 
in  chancery.     But  here  a  full  trial  at  law  was  had 
upon  the  matter  contained  in  the  declaration.     If 
the  pleas  offered  by  Wilson's  administrators  had  i)een 
tiled  mstead  of  tieing  rejected,  and  the  court  had 
given  judgment  upon  demurrer  against  the  pleas^ 
the  cases  would  then  have  lieen  analogous.     If  the        ^ 
pleas  had  been  filed  and  the  matters  set  forth  in  them- 
had  been  sufficient  to   bar  the  action,  and  the  plea* 
hnd  been  adjudged  bad  ujwn  demurrer,  we  appro- 
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ihcK^iAx  kc  hend  that  a  resort  to  the  cbancellor  could  not  bejca-* 
McCuRur*  ^>^^^)  because  the  iudge  Uwught  the  inattera  contaiusr 
^..^1..^  JL.  ed  ill  the  pleas  exhibited  a  defence  exclusively  cog- 
nizable in  a  court  of  equily. 
ttiroty  ptjf  The  merit  of  Hickman's  defence,  so  far  as  it  dc^ 
J5*l**j'-n''p7".*  pe»J8  tjpon  t'^*  judgment  in  itie  action  at  law,  turot 
f,»rty.  The  upon  the  sufficiency  of  McCurdy's  declaration.  IVe 
law  iioe«m»t  think  Jt  is  fatally  defective,  and  that  the  demurrer 
*nm.^«it'!^n*'  ^***  J>r0|>erlv'  sustained.  The  law  raises  no  such  os- 
[nrtof  priR.  suuipslt  as  tliat  set  forth.  If  the  value  of  the  pro- 
cipal  ihRt  he  pcrty  paid  in  discharge  of  Pearson^s  dcht,  cxiecd 
^J^J^  Jjy/^;^  the  amount  of  the  deU,  then  it  would  follow  that 
\uooC  'bV**  l'»c  surety  making  payment  in  property,  would  have 
proprri* ;  ihr  a  riglil  to  rccovcr  of  his  co-sureties  or  of  Pearson,  a 
«tent  of  lio-  greater  sum  than  that  which  he  owed,  j>rovided  the 
cxcreaTbe'°^  assumpsit  raised  by  law  be  to  pay  the  value  of  the 
^  MDonntofihc  projierty,  instead  of  the  amount  of  the  debt.  The 
^^^'  extent  of  liability  cannot  exceed  the  amount  of  th* 

debt.  Upon  no^p^^text  can  it  be  said  that  a  surety 
has  paid  for  his  principal  and  co-sureties  more  than 
wob  owing  by  them.  The  law  cannot  estimate  the 
aacrifiie.-',  the  trouble  and  ex|)ense  which  he  incurs 
in  raising  the  money  with  which  to  |>ay  the  del>t. 
If  properly  is  sold  umier  execution  at  half  or  a 
fourtli  of  its  value,  tlie  surety  can  only  ask  indem- 
nity for  the  price  or  money  Ijrought  by  the  sale.  So 
likewise  if  he  voluntarily  pay  double  the  debt  iit 
pro|ierty,  when  fairly  valued,  his  recourse  must  be 
limited  to  the  amount  of  the  debt.  He  cannot  be 
regarded  as  expending  more  than  that  for  his  priii* 
ci|ml  and  co-sureties,  because  they  did  not  owe  more. 
The  declaration  in  the  suit  at  law  avers  the  property 
paid  to  be  of  greater  value  than  the  amount  of  the 
debt  for  which  McCurdy  was  bound  as  surety,  anil 
the  attempt  is  to  recover  from  Hickman,  the  co-su* 
rety,  his  portion  of  the  value  of  the  property. 
Thus  the  declaration  attempts  to  impose  a  responsi- 
bility beyond  the  measure  which  the  law  altovvs. 
Consequently  no  such  assumpsit  arose  upon  the  facts 
averred  as  that  set  forth,  and  hence  the  judgment  on 
the  demurrer  was  correct,  'i  he  declaration  being 
detective  according  to  the  case  of  Kendal  vs.  Talbot 
&c.  I  Marsh.  322^  tlie  judgment  upon  the  demurrer 
isonstitutes  no  bar  to  another  action  for  the  savfiQ 
<?anse. 
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There  can  be  no  rtoiiM  as  to  the  jurisdiction  of  ^^'^'^'*'**  **> 
iTie  chanreHor   in  affordinfir   MrCnrdv  appropriate  McrrJair, 

relief.     Indeed,  the  liability  of  co-gnreties  for  con-  — '■ 1^ 

tribntion,  oriffinally  c^rcw  out  of  a  rnle  of  equity  ^»«»*>»lity  of 
which  at  length  ripened  into  a  principle  of  law,  so  ^^^^^.^lll^l^. 
that  at  this  davconrtsof  law  and  chanrcry  entertain  tfon  orii;ini.i-r 
concurrent  jurisdiction- in  ffivin?  remedv  to  the  su-  *"<i  inrqiiiiy; 
retv,  payinsr  the  debt.  See  I  Maddox.  233.  and  Lans-  |;|."^*,^»^^ 
dales  administrators  &c.  vs.  Cox,  Vll  Monroe,  403.  Liwnnd  of 

The  next  question  for  adjudication   relates  to  the  cu'rjewt!**"* 
amount  which  McCnrdv  has  a  right   to   I'ecover, 
And  here  it  may  be  asked,   whether  his  recourse 
against  Pearson,  the  principal,  is  to  be  reffulated  by  Wheninretj 
the  same  rules  which  must  govern  as  betwern  co-ku-  l^l^^  ihe'crtf 
relies.     Accordine  to  the  civil  law  a  surety,  at  the  tiito?  for  all 
time  he  paid  the  debt,  had  a  rijrht  to  stipulate  with  hUripMsai 
the  creditor  for  a  cession  of  his  actions,  and  in  that  he^Sn'rtTo*vii 
case  the  surety  was  subrosated  to  all  tbe  rights  and  cr  (he  whoI« 
actions  of  the  creditor,  and   mi^t  prosecute  them  amount  da« 
against  the  debtor  with  the  same  effect  that  the  ere-  ^^^^^^fll'^^ 
ditor  could  have  done.     This  ride  would  allow  the  iere.ne%  to' 
suretv  to  recover  of  the  principal  debtor  the  full  irhnthepajf. 
amount  of  the  debt  v^ithout  regrard  to  the  sum  which  Jf. «« ■"*^'* 
tbe  suretv  mav  have  paid  in  discharge  of  if.     Where  he^can  reTov- 
the  surety  ne£rlected  to  acquire  this  subronration,  he  ernomorft 
was  still  allowed  to  proscoutc  an  action  in  his  own  ^hanareimv 
right  against  the  principal  debtor,  in  order  to  be  re-    *'"^"*^"  • 
hnbursed  what  he  had  paid.     This  doctrine  may  be 
found  in  Pothier  on  oblisrations,''chap.  6,  section  7» 
article  1.     Wherever  the  surety  stipulates 
creditor  for  all  his  rights  asrainst  the  princif 
or,  we  see  no  reason  why  he  shouhl  not  be  fully 
substituted  in  the  place  of  the  creditor  so  as  to  re-         \ 
cover  the  whole  amount  without  regard  to  what  the  ) 

surety  pays.     The  principal  ilebtor  cannot  object  \ 

that  he  is*eharged  with  the  whole  amount  of  his  ob^ 
fixation,  because  he  has  received  value  to  that  ex- 
tent, and  it  cannot  matter  whether  he  pays  it  to  the 
creditor  or  to  the  surety,  to  whom  the  creditor  may 
have  transferred  it  by  express  stipulation.  But  where 
tbe  creditor  receives  from  the  surety  less  than  the 
full  amount  of  the  debt  in  discharge  of  the  whole, 
and  makes  no  contract  to  put  the  surety  in  his  place, 
then  ail  that  the  surety  can  attk,  is  an  indemnity  for 


,  section  7» 

as  with  the  | 

icipal  debt-*  \ 

ot  be  fully  ^ 
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JiicKMti^  Lo  what  he  pays;  for  in  this  case  the  creditor  may  have 
McCcRt  f .     ^^^^  induced  to  almtc  in  his  demand  through  favor 

1-  to  the  principal  dehtor.     In  this  record  tiiere  is  no 

'  evidence  that  McCnrdy  stipulated  with  the  bank 
that  he  should  stand  in  their  place  in  res|iect  to  the 
collection  of  the  whole  debt  from  Pearson.  The 
testimony  rather  proves  that  no  contract  on  that 
subjet*t  was  entered  into.  \te  are,  therefore,  of 
opinion  that  MoCurdy  cannot  lay  a  foundation  on 
which  to  recover  at^ainst  Pearson  beyond  what  he 
has  paid,  or  in  other  words,  an  indemnity  for  his 
loss. 

Rule  between      The  rule  as  between  co-sureties  must,  under  all 
Go-securi  ics   circum&tanccs,    be   that  of  equality  in  bearing  the 
mastbetquR-  burden  cast  on  any  one  of  them  by  the  insolvency 
i»«ihe*bnrl    of  their  priuci pah     Sureties  cannot   be  required  to 
den  rc«u1tifi;  pay  the  whole  debt  to  that  one  who  discliarges  the 
fr«>ni  the  ill'     wliolc  by  the  |)avnient  of  a  lei^s  sum,  under  the  idea 
»rlnc?^^l '''^    of  substitution,  f)crause  if  there  be  three  sureties.  A, 
B,  and  C,  and  A  pays  the  creditor  with  half,  if  he 
recovers  the  whole  of  B,  he  has  the  right  to  the  sub- 
stitution and  can  then  go  back  on  A  for  his  full  prO| 
portion,  and  thus  it  amounts  at  last  to  a  division  ot 
the  loss  among  them.     As,  then,  McCurdy  made  r^ 
contract  with  the  bank  whereby  he  became  entitled 
to  the  rights  of  the  bank,  in  enforcing  the  jiayment 
of  the  whole  debt  from  Pearson,  his  right  to  recover 
from  Hickman  and  Pearson  stands  upon  the  same 
foundation. 

We  deem  it  unnecessary  now  to  decide  whether 
our  statute  giving  a  rcinetW,  by  motion,  in  favor  of 
llie  surety  discharjcring  the  debt,  changes  the  mea*" 
sure  of  res|>onsibility  and  the  amount  which  maiy  be 
recovered  from  the  princi|)al  debtor  and  his  co-su- 
reties. Be  that  as  it  amy,  McCurdy  has  not  pursu- 
ed his  statutory  remedy.  He  has  applied  to  the 
chancellor  and  must  lie  redressed  according  to  tht 
priiicijiles  by  which  the  chancellor's  conscience  ia 
and  ought  to  be  governed* 

•  If  wrety  pay  According  to  the  view  already  taken,  McCardy 
■  dpbt  of  prin.  has  a  right  to  claim  an  indemnity  for  his  loss  and  no 
\  ne^,  hP^.Tn-  ^^OTC,  The  question  is,  how  much  has  he  lost.J^  His 
Miticdtoium   counsel  contcfid  that  he  sold  his  property  to  the 
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bank  at  a  fixed  price,  and  that  Hickman  and  Pearson  Hickman  &c 
have  no  right  to  go   into  the   inquiry  whether  the  ivij.c^^', 

price  allowed  was  more  or  less  than  the  value  of  the . 

property.     If  the  price   allowed  be  regarded  as  so  paiii  and  in- 
much  money  paid  to  McCurdy,   and  then  returned  ^^^J^^^^^'  ^^ 
by  him   to  the  bank  in  discharge   of  his  own  'diid  iJof^}y  euxit. 
Pearson's  debt,  we  should  be  compelled  to  say  that  M  to  value 
his  loss  was  equal  to  $2,264  92,  with  interest  thereon  ''*  j^operty 
from  the  date  of  the  cashier's  receipt.     If  instead  of  Theiamrcri- 
selling  the  property  to  the  bank,  McCurdy  had  sold  teriori,as  to 
it  to  an  individual  for  $4,248  in  money,  and  he  had  fecovf ry  irom 
paid  it  over  in  discharge  of  iiis  own  and  Pearson's  ^°-*^'*^""^J  • 
debts,  there  could  have  l)een  no  doubt  of  Pearson's 
liability  to  him  for  the  whole  $2,254  92  with  inter- 
est, and  of  Hickman's  liability  for  a  full  share  of  it, 
to-wit,  a  third.     But  we  conceive,  there  is  a  mate- 
rial difference   between  the  actual  conversion  of  a 
house  and  lot  by  sale  into  money,  with  which  debts 
are  paid,  and  the  conveyance  of  the  house  and  lot 
directly  to  the  oblisrce  or  to  another  for  him  in  dis- 
cbarge of  debts.     Where  the  money  is  actually  re- 
ceived and  paid  out,  the  familiar  doctrine  of  money 
expended  for  the  use  of  another,  applies  in  subse- 
quent controversies  between  surety  and  principal  or 
between  co-sureties.     But   property   may   be,  and 
often  is  conveyed  in  discharge  of  a  debt,  because  the 
creditor  can  get  nothing  else,  and  therefore  accepts 
what  is  offered.     Creditors  often  consider  the  deots 
due  them  as  worth  only  half  or  a  fourth  of  their 
nominal  amount.      In   settling   and   compromising 
such  debts,  it  makes  no  difference,  whether  the  debt 
be  rated  at  its  nominal  amount,  and  the  price  of  the 
property  acccpteii  iti  payment  (>e  doubled  or  quad- 
rupled, or   whether  the  debt  and  property  both  be 
reduced  to  their  true  value  or  fuir  market  price.     It 
is  clear  from  the  proof,   that    McCurdy's  property 
conveyed  to  Harvie   for  the  use  of  the  bank,  was 
worth  not  much  more  than  lialf  what  the   bank  ul« 
lowed.     It  is  equally  clear,  that  it  was  owing  to  the 
doubtful  and  laboring  circumstances  of  the  debtors, 
that  the  property  wah  received  in  ctischartfe  of  debts 
at  the  price  of  $4,2A9.     A  sale  of  property  for  mo- 
ney at  its  fair  value,  did  not  enter  into  the   conlem- 
plation   of   the   parties.     .When  the  bank  allowed 
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nicKMAH  &c  ^^248  in  cloubtAil  debts  for  the  property,  the  ar- 

MrCuvDT.     rangement  did  nol  make  the  property  of  that  value 

^  ^  in  money.     McCurdy's  loss  cUd  not  exceed  the  mo* 

ney  ralue  or  fair  cash  price  of  his  property,  and  to 

that  must  his  recovery  be  restricted. 

Acknowlcd^-      Hickman  is  a  party  to  the  deed  which  conveys 
went  of  COD- 1\^  property  to  Harvie  for  the  use  of  the  bank,  and 
de!3*iIo*e».'°  ^***^  ^^^  iiSLies  that  the  conveyance  was  made  *'in 
toppel.  Troe  consideration  of  the  sum   of  $4,24i5  in  hand  paid, 
contiUeratioD  ^."     I'he  deed  concludes  with  a  warranty   of  title 
Tdl^^roh'  ^y  McCurdy  alone.     If  it  can  be  viewed  in  the  light 
of  an  estopi)cl  upon  Hickman,  because  he  as  a  party 
to  the  deed  has  acknowledged  the  payment  of  $4,248 
for  the  property,  he  cannot   now   be  |)ermitted  to 
question  that   it  was  worth  that  sum;  for  if  that 
amount  in  money  was  actually  paid  as  the  acknowl- 
edgment purports,  Hickman  should   account  fbr  his 
portion  of  the  money  a))plicd  to  Pearson^s  debt.     It 
was  decided  in  the  <*ase  ol  Gillv  vs.  Grubbs,  I  J.  J. 
Marshall,  3b9,  that  the  atknowfedgmcnt  in  tlie  deed 
of  the  imyment  of  the  consideration,  was  only  prima 
facie  evidence  of  payment,  and  that  it  might  be  con- 
tradicted by  parol  testimony.     We  are  satisfied  with 
the  doctrine  of  that  cai>e,  and  it  results  that  Hick- 
man is  not  estop|)ed  to  prove  that  $4,248  were  not 
actually  paid.     This  he  has  done,  by  showing  that 
the   bank   paid   doubtftd   debts  instead  of  money. 
Tlieatnoiint  of  McCurdy^s  loss  must,  thercfoi^,  be 
ascertained  by  proof  of  the  fair  money  value  of  the 
property,  and  not  by  what  it  was  rated  at  in  the  com- 
promise. 
Heuiote  res-        ^'  Was  contended  in  argument,  that  McCurdy'sres- 
poniibility      pohsibility  on  the  warranty  contained  in  his  decd» 
upon  warron-  should  induce  us  to  regard' the  value  of  the  property 
nk'cu'he**'     ?*  properly  fixed  at  $4,248,  because  in  the  event  of 
contribution   its  loS6  by  a  paramount  claim,  he  would  be  compell- 
of  co-sccuri-  <»d,  u|H)n  the  warranty,  to  answer  for  that  sum. 
IcgulatTIi^by"  ^^^^^  ^^  certain  that  McCurdy  would   be  compelled 
actuul  luss.     ^o  pay  that  amount  upon  the  warranty,  we  should 
hold  Hickman  and   Pearson  rcsponsilde  for  it.     In 
such  an  event  McCurdy's  loss  woidd  equal  that  sum, 
and  under  the  princi|Aes  laid  down,  his  recovery 
should  be  measured  by  it.     But  there  is  no  intima- 
tion in  the  record^  that  the  title  to  the  property  isio 
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Oanger.     If  it  be  safe,  McCurcIy's  responsibility  on  HrciyviAN  &c 
the  warranty  is  nothing.     If  it  be  unsafe,  it  was  hisj^^../^^^ 
duty  to  show   it,  and    the  grounds  upon  whiiti  Hp       .    _  j    . 
required  an  indemnity  on  that  account.     In  the  ab- 
sent.e  of  allegation  or  intimation  to  the  contrary,  wc 
must  presume  the  title  indisputable. 

Another  question  yet  remains.     What  portion  of  Xo  ascertain 
the  value  of  the  house  and  lot  sliall  Hickman  and  the  liaoilitj 
Pearson^pay?    Does  equity  require  that  the  amount  of  co-sccuri- 
of  McCurdy's  own  debt  (so  to  sjieak)  shall  be  deduct-  |f/*^^®  ^^^^"^ 
ed  from  the  value,  to  be  ascertained  as  required  by  naidThoulU 
this  opinion,  and  then,  that  Hickman   and   Pearson  no  apportion- 
each  be  decreed  to  pay  one  third  of  the  balance,  ©r  ^,^ J^™^".«^/^^*^ 
shall  the  value  of  the'house  and  lot,  to  be  ascertain-  con!in''s  lo""' 
ed  as  herein  directed,  be  apportioned  between  Mc-  their  soraral 
Curdy's  own  debt  and  Pearson^s  debt,  according  ta^™°""^'- 
their  amounts,  and   Hickman  and  Pearson  each  be 
required  to  pay  one  third  of  that   portion  applied 
towards  the  extinguishment  of  Pearson's  debt?    We 
think  that  the  value  of  the  house  and  lot  should  be 
apj>ortioned   between  the  two  debts  according  to 
their  amounts,  and  that  Hickman  and  Pearson  should 
each  pay  otie  third  of  the  portion  applied  to  the  ex- 
tinguishment of  Pearson's  debt.     In  legal  cStimationv 
McCurdy  was  equally  bound  to  pay  both  debts.     His 
j)roperty  was  received  in   payment  of  both,  but  it 
passed  at  a  higher  price  than  its  true  value.     In  the 
arrangement  made,  the  property  paid  the  balance  of 
McCurdy's  debt  and  $'3,254  92  on   Pearson's  debt. 
Therefore,  as  the  aggregate  of  the  balance  of  Mc- 
Curdy's debt  and  the  said  $2,254  92  is,  to  the  true 
value  of  the  house  and  lot  at  the  time  the  payment 
was  made,  so  will  be  the  said  $2,254  92  to  the  por- 
tion of  the  value  applied  to  the  extinguishment  of 
Pearson's  debt.     This  rule  will  work  the  case,  and 
show  what  portion  of  the  value  of  McCurdy's  pro- 
perty has  been  applied  to  the  payment  of  the  debt 
for  which  he  and  dickman  were  bound  in  conjunc- 
tion  with   Taylor,  as  sureties.     One   third   of  this 
portion,  with  interest  from  the  time  it  was  paid  up 
to  the  date  of  tlic  decree,  is  the   measure  of  Flick- 
man's  liability.     It  was  erroneous  to   charge   Hick- 
man with  the  costs  ex[)ended  in  suing  Pearson. 


Digitized  by  VjOOQ IC 


564  J.  J.  MARSHALL'S  REPORTS. 

Hickman  &c      We  have  thought  it  best,  to  save  trouble  upon  the 
Mcf  URDT.     '*<^^"'n  of  the  cause,  to  fix  the  value  of  the  house  autl 

— T-  lot.     Under  all  the  circurastanceg,  we  are  disposed 

to  allow  as  high  a  price  a»  the  evidence  will  war- 
rant. Harvie  says,  in  the  consultations  had  on  the 
subject,  the  opinion  prevailed  that  the  pro|)erty  was 
worth  $3000;  Brown  says  the  bank  held  the  pro])er- 
ty  at  $2500,  and  he  thinks  it  was  sold  too  low  to 
Page  at  $2000;  the  other  evidence  fixes  on  $2000  as 
a  fair  price,  and  one  witness  brings  it  down  to  $1400 
or  $1500.  We  shall  take  $2250  as  the  true  value, 
being  a  medium  between  the  fiighest  and  lowest  va- 
lue sj)oken  of,  and  the  circuit  court  in  entering  their 
decree  must  take  that  as  the  true  value. 

The  decree  of  the  circuit  court  is  reversed,  with 
costs,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Monrot  and  Broum^  for  plaint  ifls;  Crittenden  and 
Moreheadj  for  defendant. 

Counsel  for  plaintiffs  in  error ^  filed  the  folloioing  petition 
for  a  re-iuaring^  which  was  overruled. 

Petition  for  a  '^'^^  counsel  for  the  plaintiffs  in  error, 

re-hearinj.  ^  move  for*  re-hearing  of  this  cause,  on  the  question 
of  the  measure  of  the  liability  of  Pearson,  the  prin- 
cipal and  of  Hickman,  one  of  the  sureties,  to  Mc- 
Curdy,  the  co-aurcty,  who  compounded  with  the  cre- 
ditor, and  thus  satisfied  the  debt. 

The  opinion  delivered  by  the  court,  on  this  point, 
would  establish  principles  of  extensive  operation, 
and  introduce  into  our  code,  new  rules,  without  the 
sanction  of  a  single  book  of  authority;  and  which, 
the  counsel  verily  believes,  arc  contrary  to  the  sense 
of  society,  and  the  consequent  practice  in  the 
country. 

Portier^  the  only  book  cited  by  the  court,  is  an  ele- 
mentary treatise  on  the  Roman  law,  as  it  prevailed  in 
Prance,  the  author  did  not  know  the  laws  of  Eng- 
land nor  Kcnluclcy,  nor  profess  to  treat  of  out  sys- 
tem. And  therefore,  his  book  is  of  no  authority  to 
prove  the  laws  of  this  land.  But  an  examiiinlion  of 
the  civil  law  oi  obligations,  will  show  that  tiie  doc^ 
trines  cited  by  the  court  from  that  author,  are  whol- 
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ty  inapplicable  to  the   obligations  and  liabilities  of  ^Jjckm an  &p 
sureties  to  their  principal,  and  each  other,  under  our  McCurpy. 

code  of  law;  and  that  (he  inirodnction  of  the  civil L. 

law  rules  laid  in  the  opinion,  would  effectually  mar  Petnionfor  a 
the  security  of  our  system.  rc-htarii.g. 

According  to  the  civil  law,  the  obligations  of  the 
principal  an<l  surety,  are  not  joint  but  several  only, 
as  we    would   term  it;  and    moreover,  thai  of  the 

i principal  debtor  is  regarded  as  iUe  principal  in  llie 
angua^e  of  the  si  hool  men,  and  tiiat  of  the  surety 
an  accessory  ot)li<jation;  and  the  surety  cannot  be  sub- 
jected to  the  payment  of  the  money  untd  the  prin- 
cipal has  been,  in  our  language.  prosecute<l  to  insol- 
vency. It  results  from  the  character  of  the  obliga- 
tions of  the  parties,  that  the  surety,  under  the  civil 
law,  not  jointly  bound  with  his  principal,  may  just 
as  well  purchase  up  tlie  obligation  of  his  principal, 
as  any  stranger  to  the  matter,  and  proceed  against 
him,  with  all  the  riglits,  and  by  all  the  means,  the 
original  creditor  might.  And  in  consequence  of  the 
ultimate  liability  of  the  sureties,  in  case  of  the  in- 
solvency of  the  principal,  the  law  gives  him  rights 
a  stranger  has  not;  he  may  pay  the  money  to  the 
creditor,  who  might  not  he  willing  to  sell  and  assign 
his  debt,  and  thereupon  demand  an  accession  of  his 
action,  and  thus  obtain  the  subrogation  to  all  the 
rights  and  actions  of  the  original  creditor. 

But  the  nature  of  our  joint  obligations  of  the  prin- 
cipal and  surety,  to  the  creditor,  makes  the  opera- 
tion of  accession,  and  subrogation,  Ugally  impossible. 
When  one  of  a  plurality  of  joint  ol^ligors,  pays  the 
debt,  the  debt  is  extinguished  and  the  obligation  gone 
forever;  and  there  can  be  no  accession  to  that  which  is 
extinguished  and  has  ceased  to  exist.  A  joint  obli- 
gation is  ^^an  unit,"  and  consequently  cannot  exi»t 
as  to  one  obligor,  and  remain  in  force  as  to  the 
others.  A  release  or  extinguishment  by  any  other 
means,  or  even  a  suspension  of  the  obligatory  force  of 
an  obligation,  for  a  day,  as  to  oneof  the  parties,  nulH- 
iies  the  whole  obligation  as  to  all  the  obligors  forever. 
These  are  first  principles  of  the  common  law  of  ob- 
ligations, and  no  authority  is  necessary  to  prove 
tliom.     Thev  neccssarilv  result  from  the  nature  of 
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HicKMiK  Ire  the  subject,  ami  are  proved,  if  proof  were  ncceasarj^ 
McCrn  by  tlic  most  certain  logical  deductions. 

Pel i'  OM  for  ~a  ^"^  ^"^  lierc,  in  one  case,  the  oblic^ation  of  Pear- 
.r.-He.irinr.  «on  and  hiseureiies,  were  all  made  joint,  by.the  law 
authorizinsr  the  recovery  of  cnie  judgment,  on  the 
negotiable  note,  against  all  the  parties,  and  the  actu- 
al recovery  of  tlic  judgment,  vv'nich  extingnished 
the  obligations  on  the  note;  and  the  ohirgations  of 
the  sureties  were  originally,  joint  and  joint  only,  nnj 
moreover  the  one  judgment  was  against  all,  the  priu- 
t-i])al  and  all  the  sureties. 

We  would,  therefore  contend,  that  it  was  always 
impossible  for  McGurdy  to  have  punuased  the 
debt  on  Hickman,  or  to  have  stipulated  for  an  ac- 
cession of  the  rights  of  the  creditor,  or  to  have  ob- 
tained a  subrogation  by  any  means  whatever,  with- 
out doing  violence  to  all  the  principles  of  the  com- 
mon law;  and  as  to  Pearson,  the  operation  could  not 
have  been  effected  after  the  judgment  which  merged 
the  obligations  of  all  the  defendants  recovered  a- 
gainst,  and  made  their  liability  joint  and  joint  only. 

The  counsel  are  aware,  that  the  court  have  deter- 
mined that,  the  case  made  out  did  not  come  within 
the  principles  above  combatted;  but  the  court  has 
laid  down  the  doctrine  in  such  terms,  that  it  could 
actually  be  regarded  as  a  rule  in  sulisequent  cases; 
and  tiie  counsel  wouldi^ay,  with  the  Barrons  of  Eng- 
land, ^^in  nothing  let  the  law  of  Kentucky  be  altered 
'^ by  the  civilians;"  and  the  court  seem  to  have  been 
conducted  to  the  ground,  on  which  the  case  is  decid- 
ed, by  the  civil  law  doctrine. 

The  ground  of  the  opinion  will  be  now  discussed. 
McCurdy  compoundtd  llie  debt  of  Pearson  for  which 
he  was  bound  as  surety,  and  this  debtonZi/.     He  did 
f»o/  compound  his  own  debt.     His  own  debt  teas  not 
a  doubtful  debt.     It  was  not  so   considered  by   the 
parties,  nor  have  this  court  so   viewed  it;  it,  Mc- 
Curdy's  own  debt,  was  secured  by  a  valid  mortgagis 
on  a  house  and  lot,  of  greater  value,  as  the  creditors 
considered  it,  and  as  the  court  valued  it  on  the  tes- 
timony, than  the  amount  of  his  debt.     We  contend 
*hat  it  is  unjust,  that  we  should   be  charged,    upon 
^'*e  same  principles  as  if  McCurdy  had,  in  fact,  corn- 
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pounded  io/A the  demnnds,  as  has  lieeii  done  in   the  Hiokman^-c. 

opinion  delivered.     This,  it  is  respectfully  suggest-  ^^  ^  y- 

ed,  is  the  error  of  the  opinion.     It  fully  appears  in  * 

the  case,   that   the  hon^e  and  lot  was  the  only  fund  Petition  for  a 

out  of  which  the  creditors  expected  payment  from  rc-hearin»j. 

any  of  the  parlies;  and   had  not  this  property  been 

already  pledged  for  the  payment  of  McCurdy's  own 

deht,  we  would  not  have  thought  of  denying    his 

right  to  employ  it  in  compounding  both  debts.     But 

the  property  was  already  appropriated    to  liis  own 

debt,  beyond  his  power'  of  extricating  it,  and  thus 

his  debt  was  actually  secured,  and  was  a  good  debt, 

not  a  bad  nor  a  doubtful  debt. 

The  appropriation  of  the  property  to  pay  a  good 
debt,  for  which  it  was  already  pledged,  to  the 
amount  of  that  debt,  and  then^  with  the  overplus, 
to  compound  a  desperate'  debt,  certainly  ought  not 
to  he  censtrued  into  a  compounding  of  both  debts. 
This  being,  in  fact-,  the  transaction,  the  form  giveix 
to  it  cannot  l)e  material.  This  principle  the  court 
have,  in  substance,  recognised  in  the  o])inion. 

The  doctrine  here  contended  for  may  be  illustra- 
ted by  examples.  Suj)pose  McCurdy's  own  debt  to 
the  Bank  had  been  secured  by  the  additional  ob- 
ligation of  undoubtedly  solvent  endorsers,  or  by  a 
pledge  of  the  stock  of  the  Bank,  by  a  third  person, 
to  any  amount,  and  the  Bank,  merely  to  save  the 
delay  of  an  action,  and  the  extraordinary  expenses 
of  the  suit,  had  agreed  to  receive  for  the  amount  of 
his  debt,  and  for  that  very  doubtful  debt  for  which 
he  was  bound  with  Hickman  and  others  as  stirety 
for  Pearson,  the  twenty  two  hundred  and  fifty  dol- 
lars in  money,  could  it  be  said  that  both  debts  were 
compounded,  and  that  McCurdy  would  be  entitled 
to  recover  on  that  principle  according  to  the  rule  laid 
down  by  the  court? 

Or  suppose  McCurdy  had  walked  into  the  Bank 
and  presented  the  cashier  with  $2^2l}0  of  notes  on 
the  institution  itself,  payable  to  his  own  order,  and 
had  assigned  them  to  the  cashier,  in  trust,  to  pay  his 
own  debt  ;  that  it  afterwards  appearing  to  the  Bank 
that  this  was  all  the  whole  of  the  [larties  bound  for 
both  of  ithe  debU  were  worth,  they    had  agreed, 
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nicKMAN<£c.  in  orilcr  to  save  theezj)en8e  of  a  suit  and  to  clos^ 
McCrRDy.     ^^®  matters,  to  receive  that  money  in  payment  of 

'—  all,  and  hud  done  so — would  Pearson,  the  princi|>al, 

Pctjion  for  n  or  the  suereties,  be  liable  for  more  than  what  the 
n-hcanng.      nioney  paid  exceeded  McCurdy's  own  debt  ? 

McCurdy  is  exactly  in  the  same  ground  where  he 
\vas  when  he  had  conveyed  the  house  and  lot  to 
the  Bank,  by  bis  new  ilealj  in  extinguishment  of 
both  debts,  except  that  he  holds  Hickman's  bond 
for  the  balance  of  the  price  of  the  house.  Now, 
how  will  this  matter  be  settled  ?  I  would  say  Hick- 
man ought  to  have  a  discount,  out  of  his  bond,  for 
JMcCiirdy^s  one  third  of  the  amount  of  the  bond,  be- 
<-ansc  the  bond  is  for  exactly  the  sum  Hickman  paid 
for  Pearson's  debt.  But  if  I  could  contend  for 
Hickman,  as  McCurdy  now  does  for  himself,  that 
the  $2,l<!50  was  advanced  by  him  to  the  Bank  for 
both  debts,  at  the  same  discount,  then  I  might  insist 
that  he  had  paid  about  filly  |>er  cent,  on  the  surety 
debt,  and  purchased  the  mortgage  debt  at  the  same 
discount.  And  would  this  be  right  ?  Certainly  it 
would  be,  if  the  rule  laid  down  by  the  court  be  cor- 
rect. But  McCurdy  would  answer,  that  Hickman 
had  paid  only  the  difference  between  McCurdy's 
own  debt  and  the  $2,250  for  the  Pearson  debt,  as 
Hickman  now  contends;  and  Hickman  could  not 
deny  that  such  was  the  fact.  He  was  sure  of  reco- 
vering the  amount  of  McCurdy's  debt  when  he  made 
the  purchase,  because  the  house  was  bound. 

And  how  can  McCurdy  now,  in  the  present  case, 
deny  that  he  did  first  pay  his  own  debt  with  the 
house  and  lot,  which  its  whole  weight  rested  upon? 

But  what  would  be  the  measure  of  Hickman's  re- 
covery, in  the  above  case,  against  Taylor,  the  third 
co-surety,  and  against  Pearson  ? 

One  father  enquiry  on  this  supposed  case,  and  we 
leave  it.  Can  McCurdy  now  say  he  was  less  bene- 
fitted by  his  extinguishment  of  his  own  debt  in  the 
transaction  with  the  Bank  of  Kentucky  than  Hickman 
would  have  been  by  the  purchase  of  that  debt  ^ 

Suppose  I  mortgage  ten  thousand  dollars  worth  of 
property  to  my  creditor,  to  secure  the  payment  of 
"™y  own  debt  of  that  amount ;  and  at  the  same  time 
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morteacce  a  seonrate  tract  of  land,  to  secure  another  Hicmiw  &o. 
debt  for  $5,000,  for  which  I  am  bound,  ag  the  sure-  McCua 
fy  of  an  insolvent  debtor^  to  the  same  creditor;  and 


DY, 


afterwards,  the  property,  I  had  thus  mortga- ^^^^jj^^^^***"  * 
/fed,  falls  in  value,  until  the  whole  is  worth  but  '®"  ®*"°S'' 
f 9,000,  and  I  become  in^iolvent,  so  that  the  credi- 
tor can  hope  for  pavment  from  no  other  source  but 
the«ale  of  the  property,  and  therefore  wishes  to  ob* 
tain  immediate  possession,  and  avoid  the  expenses  of 
a  suit;  and  it  is  therefore  agreed  betwipen  me  and  the 
creditor,  that  I  shall  release  my  equity  of  redemption 
in  the  whole  property,  or,  which  is  the  same  thinic, 
make  a  new  absolute  deed  ;  and  that,  in  consid- 
eration  thereof  satisfaction  shall  be  entered  for 
both  debts ;  and  it  is  all  done : — cotiKI  I,  in  conr 
ftience,  in  a  court  of  equUy^  or  any  where  else,  demand 
a  decree  afrninst  my  unfortunate  principal  for  three 
^lousand  dollars,  to  be  played  over  his  head  the 
balance  of  his  life  ?  Could  t,  who  had  thus  paid  off 
to  my  creditor  my  own  debt,  with  a  loss  to  him  of 
at  least  two  thfmsand  dollars,  and  satisfied  both  debts 
with  less  than  I  owed  myHlf,  thus  speculate  on  my  own 
compounding  of  my  own  debt;  and  in  this  way  turn  the 
to8B  my  creditor  suffered  into  mv  gain^  on  an  account 
asrainst  my  debtor  ?  I  had  pledged  but  one  thou- 
sand dollars  worth  of  property  for  the  debt  I  was 
bound  for  as  surety,  and  ttie  propertv  I  filedgetl  for 
my  own  debt,  was  two  thousand  dollars  short  of 
being  sufficient,  and  this  aum  my  own  creditor  loses, 
besides  his  loss  of  the  greater  part  of  the  other  debt; 
but  I  contrive  to  gain  exactly  the  $2^000  in  the  ope- 
ration, besides  getting  off  mv  own  debt  at  the  dis- 
count. And  can  this  be  called  a  ^^  fair  business  trans* 
action^  No.  It  is  impossible.  But  let  us  enquire 
more  closely  into  the  principle  of  this  matter.  On 
what  srround  could  T  assert  the  claim  ?  The  last 
'contract  with  the  bank  was,  it  is  true,  an  t»»it^ — one 
operation — one  sale  of  my  propertv  ;  and  if  I  had 
before  made  no  mortgage  whatever,  but  had  held 
the  pro|>ertv  all  free,  with  the  title  in  my  own 
hnnds,  to  dispose  of  as  T  pleased,  and  had  made  the 
sale  to  my  creditor  of  the  whole  property  for  a 
full  release  of  both  these  debts,  then  there  would 
have  been  some  ground  for  my  claiming  of  my 
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HicxMAir  &c.p|,j„^jpj^j  ji,^  ^Ijj.^  thousand  doHars.     In  this  case, 
McCu*Dy.     ^^^^  ^^^  ^*"«  equally  secure  to  the  creditor,  or 

— • 1—  rather  insecure,  the  supposition  might  be,  tfmt  each 

PeUtioQ  for  a  ({^{ii  fOEtay,  have  been  compounded  at  the  ssinie  dis- 
fe^eanngi  count.  I  must,  however,  say,  that  in  my  opinion, 
there  is  still  an  objection  to  the  claim,  whirh  no 
honest  man  oould  get  over^  and  that  is  this— in  order 
to  support  it^  we  have  to  ^ive  to  the  transaction  a 
form  and  effect  contrary  to  the  common  and  proper 
feeline  of  mankind,  by  which  every  one  is  hound 
to  apply  his  property  te  the  payment  of  his  own 
debt  in  preference  to  that  for  which  he  is  bound  as 
surety.  If  I  had,  as  in  the  ca^se  pni,  applied  my  pro- 
perty on  my  own  debt<.  f  would  have  lost  nolhiog  by 
paying  it  all  for  a  release  of  that  only  ;  and  I  would 
therefore  say«  it  would  not  be  honest  or  honorable 
in  me  to  say  /  had  applied  the  property  equally  im 
both  the  demands.  But  I  will  not  pursue  this  mat* 
ter.  Perhaps^  where  all  the  projierty  paid  was  free 
of  incumbrance,  and  each  debt  was  equally  secure, 
or  insecure,  the  court  might  compel  the  principal  to 
eoDtri bute  pro  rata.  But  that  Was  not  the  case.  My 
property  was  already  bound,  and  beyond  my  con^ 
trol,  except  the  worthier  equity  of  redemption,  w^hich 
1  gave  up.  On  each  of  the  two  mortgages  I  yield  two 
noughts  ;  and  for  that,  I  claim  two  thousand  dol- 
lars. And  is  this  correct  arithmatic?  Not  among  the 
solvent  men  ?  And  the  rules  of  mathematics,  at  least, 
are  the  same  for  all.  The  plain  truth  is.  Host  nothing 
ID  the  transaction  but  the  property  I  mortgaged  to 
secure  the  payment  of  the  debt  I  was  bound  for  as 
surety.  This  was  aU  I  applied  to  my  prineipaTs  tist.— * 
But  suppose,  in  the  steacl  of  the  two  mortgages,  I 
had  given  but  one  on  eleven  thousand  dollars  worth 
of  property,  and  had  stipulated  that  the  proceeds 
-tdiould  be  applied,  firsts  to  the  payment  of  my  own 
debt,  and  afterwards  to  the  other  debt,  and  I  had 
subse<)uently  sold  the  property  to  the  creditor,  or 
any  other,  for  this  sum,  and  it  had  been  applied  ac- 
cordingly — What  then  ?  Or  suppose  I  had  made 
the  mortgage  to  secure  my  own  debt  only,  and 
had  afterwards  released  the  equity  of  redemp- 
tion, in  consideration  of  nn  acquittance  from  both 
the  debts>  my  own  of  $10,000,  i^nd  the  surety  debt 
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of  ^5,000 — is  not  the  cnse  the  same  exactly,  in  prtn-  Hickium  k,o 

ciple,  as  that  slated  next  above  ?     In   that  case,  the  j^  ^.^' 

mortgage  was  for  both  debts — mine  to  have  the  pre-         ^'*'*^' 

ference  ;  whilst   in   this  rase,  the   mortgage  having  I'etirion  tor «. 

Wihraced  my  own  debt  only^  it  of  course  had  the  prefer-  'e-*»»*>"inj. 

ence  to  be  first  extinguished  by  the  proceeds  of  the 

sale.     It  is  too  plain:  and  this  is  the  case  under  dis-i 

cussion. 

• 

The^error,  in  the  opinion  delivered  by  the  court, 
is  in  the  omission  to  enquire  into  the  amount  Mc^- 
Curdy  parted  with  for  Pearson  and  Hickman's  use. 
McCurdy  did  not  part  with  the  legal  iiile  to  the  pro- 
perty in  order  to  satisfy  Pearson's  debt,  but  only  his 
t^uity,  of  redemption. 

Suppose  this  had  been  sold  under  an  executionX 
on  the  judia^ment  recovered  by  the  bank  against  I 
"Pearson  and  his  sureties;  and  suppose  it  had  sold  for  ] 
its  eract  value,  the  difference  between  Mc<]!urdy's- 
debt  and  the  $3,250,  how  much  would  McCurdy 
have  been  entitled  to  recover  ?  Certainly  not  more 
than  the  equity  of  re<Iemption  sold  for  :  and  can 
be  entitled  to  recover  more,  because  he  himself  sold 
exactly  the  same  iftierest  in  the  same  property^  for  ex^ 
actly  the  same  amounty  for  the  same  purpose* 

We  wiU  state  another  case.  Suppose  Hickman 
had  gone  to  the  bank,  and  told  the  president  that  h» 
could,  by  the  assistance  of  his  friends,  raise  a  few 
lundred  dollars  in  order  to  obtain  a  discharge,  and 
that  he  would  pay  the  bank  $2,250  for  a  discharge 
against  this  surety  debt,  and  an  assignment  of  this 
debt  upon  MvCurdy,  and  the  bank  had  agreed  to 
his  proposition,  and  made  the  assignment  accord- 
ingly.  Now,  what  would  be  the  measure  of  Hick- 
man's recovery  against  McCurdy  as  the  co-surety  i 
Could  he  itrst  have  the  amount  of  McCurdy 's  own 
debt  he  had  thus  purchased,  first  made  for  him  out 
of  the  property,  and  tHen  turn  about  and  say  that 
both  of  the  debts  were  equally  bad,  or  doubtful,  or 
good,  and  that,  therefore,  he  had  bought  them  each 
at  the  same  discount  ;  and  that,  therefore,  McCurdy 
should  contribute,  as  co-surety,  by  the  rule  the  court 
have  given  us,  to  work  out  Hickman's  liability  f 
Hickman,  by  his  purchase  of  the  debt  on  McCurdy, 
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HicKVAN  8zo  become  the  assignee  of  the  mortgage^  and  of  coursiS 
^    -^  entitled  to  the  mortgage  debt  out  of  its  value.   Sup- 

c  URDT.     ^^^  then  he  proceeds  with  the  suit  in  chancery  the 
^etiiion  fo.  a  bank  had  on  the  docket,  atid   the  house  and  lot  is 
rehearing.      ^^^  f^^  j^e  $2,250,  and  Hickman  purchased  it  him- 
self.    Now,  how  is  the  matter  to  be  settled  ?   Hick- 
man is  exactly  even.     He  paid  $2,250,  and  has  that 
value  of  property,  except  that  he  had  given  a  bond, 
*  when  purchased  at  the  commissioner's  sale,  (or  the 
difference  betweeti  McCnrdy's  own  debt,  secured  by 
the  mortgage,  and  the  $2)250. 

One  more  case  only. 

Suppdse  I  am  insolvent;  that  I  am  hound  to  on« 
creditor,  in  two  several  obligations,  and  for  one  hun- 
dred dollars;  intone  as  the  surety  for  an  insolvent 
man,  and  in  the  other  for  a  person  entirely  solvent, 
but  the  person  absent,  and  the  creditor  wants  th^ 
money,  and  I  have  the  credit  to  borrow^  upon  my 
pledge  to  restore  it  when  reimbursed  by  my  princi- 
pal; and  the  creditor  proposes  that  if  I  will  pay  him 
one  hundred  dollars,  he  will  surrender  ta  me  both 
obligations,  and  1  obtain  the  money  and  pay  it.— ^ 
Shall  my  solvent^  but  unprindpUd  principal  be  allow- 
ed to  tell  me,  on  his  return,  that  I  compounded  both 
de6to,  and  had  paid  for  his  debt  but  fifty  dollars,  and 
I  am  sued,  therefore,  tot  the  other  half  the  moneys 
after  my  insolvent  principaL 

This  case  is  put  to  shew,  that  in  all  such  cases  the 
court  must  ascertain  i^at  portion  of  the  money  was 
paid  for  each  debt,  and  there  is  no  more  difficulty 
in  it  than  there  is  in  the  case  of  ore  6f  your  frauda- 
lent  retailers  of  spirits^  who  selh  hU  apples  and  give^ 
Qtcay  his  whiskey. 

The  court  have  recognised  the  principle  whidi 
this  petition  labors  to  establish,  in  having  itself  vala- 
ed  the  house  and  lot  on  the  testimony,  instead  of 
staking  the  nominal  amount  fit  which  it  was  ^^  called" 
by  the  Bank  and  McCurdy  in  their  settlement.  If 
the  value  of  the  thing  itself,  the  entire  estate  in  it,  is 
the  proper  criterion,  when  it  is  all  paid  by  the  sure- 
ty in  satisfaction  of  the  debt,  surely,  when  only  an 
equity  of  redemption  is  paid,  the  real  value  of  that 
ought  to  be  the  standard. 
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*>  will  not  add  to  thUlon^  paper  by  an  apology  for  Hall's  lrb- 
Ats  length.     If  I  am  wrong,  there  can  be  no  good  """   ^^ 
apology  ;  and  if  I  am  right,  none  is  necessary.  Pe«  rl. 

^     ^^  ^  MONROE.  


Hall's  Lessee  vs.  Pearl. 

Error  to  the  Lincoln  Circuit;  Bridges,  Ju«lge.  Ca?e  165 

•4ce  of  1816,  which  provides  for  the  appropriation  of  the 
waste  lands  of  this  state. 
Chiof  Justice  Rubertson  did  not  sit.  OotoboT  1'7 

Judge  Underwood  delivered  his  opinion  as  fol- 
lows : — 

Hall,  in  virtue  of  a  Kentucky.  land 
office  warrant,  obtained  a  patent,  in  1817^  for  105 
acres  of  land  actually  possessed  by  Pearl,  and,  in 
1824,  instituted  this  action  of  ejectment  to  recover 
the  possession. 

..  Pearl,  to  defend  himself,  gave  in  evidence  an  en- 
h'y  for  400  acres  made,  l»y  virtue  of  a  preemption 
warrant,  in  January,  1782,  in  the  name  of  benjamin 
Roberts,  assignee  of  ^^  illiam  Hicks ;  and  likewise  a 
survey  for  300  acres  made,  by  virtue  of  part  of  a 
Virginia  treasury  warrant,  in  November,  1797,  for 
Thomas  Quirk,  assignee  &c.  ^ 

It  was  admitted,  that  both  the  entry  and  survey 
covered  the  land  included  by  the  patent  to  Half. 
Upon  this  evidendl  the  court,  in  substance,  instruct- 
ed the  jury,  that  if  the^  believed  the  entry  and  sur- 
vey covered  the  land  m  controversy,  the  patent  to 
llall  passed  no  title,  and  they  should  find  for  the  de- 
fendant. 

The  jury  found  for  the  defendant,  and  Hall  pros 
ecutes  a  writ  of  error  with  supersedeas. 

Whether  the  instruction  given  by  the  court  is  cor^ 
rect,  constitutes  the  only  question. 

The  act  of  1815,  II  Dig.  806«  intended  to  provide 
for  the  appropriation  of  waste  and  unapprofiriated 
lands.     The  tenth  section  of  thje  act,  with  a  vievr  to 
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Uall'i  lbi-  quiet  litigation,  as  is  expressJy  declared)  enureeratM 
'''*  vs  certain  descriptions  of  land  which  shall  not  be  ap- 

Pkari..  propriated  under  the  provisions  ot  the  act,  and  tike- 

;—   vise  specifies  certain  claims  which  shall  be  deemed 

'^*J||*^'*^^^**'°  sii|)crior  to  surveys  made  upon  warrants  obtained 
oiisis^which  ^y  virtue  of  the  act.  If  Pearl  has  shewn  that  the 
provides  for  land  in  controversy  fall  within  the  description  given 
the  nppropri-  \^y  jjjg  statute,  of  land  not  subject  to  lie  appropriate 
wnsu  nnd  *  ^*1  under  its  provisions,  then  there  can  be  no  doubt 
Dnapproprin-  of  the  correctness  of  the  instruction;  for  there  could 
«ml  lands  of  hq^  b©  ^  more  palpable  contradiction  than  to  assert 
m'^tMlii"""  ^'^^^  ^^^  '**"^^  "^  controversy  was  such  as  the  sUtate 
cnnpd.*  prohibited  from  appropriation,and  that  it  had  never- 

theless been  apj)ropriaied  under  the  provisions  of  th« 
statute.    Moreover,  if  Pearl  has  shown  a  claim  which 
the  statute  declares  shall   be   deemed  superior  to 
Hairs,  the  instruction  would  be  regarded  as  correct. 
For,  by  the  act  of  1815,  the  survey  is  made  ttie 
comineiicement  of  title,  and  any  claim  which,  in  the 
language  of  the  act,  ^^  shall  be  deemed  superior  to 
surveys  made  upon  warrants  obtained  by  virtue  of 
the>act,"  must  have  the  eflect  of  preventing  the  title 
from  vesting  in  such  land  warrant  claimant,  othec* 
wise  il  could  not  be  ^*' deemed  superior.^^     It  will  not 
do  to  say  that  the  meaning  of  the  act  in  such  cases 
is,  that  the  claims  intended  to  be  protected  by  the 
10th  section  shall  be  deemed  stfperior  in  equity  but 
injerior  in  law.     The  language  used  authorizes  no 
such  construction.     The  policy  of  the  legislature 
was  to  make  them  Mipmor  every  where,  so  that  the 
spectilator  might  not  be  gratified  by  partial  success, 
or  thereby  have  it  in  his  power  to  make  beneficial 
compromises  by  ojicrating  on  the  fears  of  his  adver- 
sary.    Whatever,  therelore,  may  have  been  the  old 
rule,  or  the  current  of  decisions  imparting  an  al- 
most unimpeachable  validity  to  patents  emanating 
under  former  statutes,  1  cannot  give  to  them,  when 
founder  on  the  act  ot   1815,  a  character  too  sacred 
to  be  touched  by  the  common  law  tribunals.     I  see 
no  sufficient  reason   lor  driving  a  party  to  the  chan* 
celior  lor  reliei  untier  this  statute,  when  the  mere 
identification  of  his  claim,  if  it  be  such  an  one  as  is 
protected  by  the  lOih  section,  would  entitle  him  to 
a  decree.     An  inquiry  into  the  nature  of  the  cluims 
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offered  in  evidence,  by  Pearl,  will,  under  the  fore-  Hall's  le»- 
going  principles,  determine  the  propriety  of  the  in-  •*"* 
struction. 

First,  then,  in  relation  to  the  entry  in  the  name 
of  Roberts.  It  does  not  ap|)ear  that  this  entry  was 
ever  surveyed.  By  an  act  of  the  Virginia  legisia* 
turc,  passed  in  1785,1  Litt.  Laws,  454,  unless  t!ie 
owner  of  the  entry  in  question  attended  with  chain- 
men  or  marker,  or  appointed  an  agent,  in  case  he 
lived  out  of  the  county,  as  required,  his  entry  be- 
came void.  There  is  no  evidence  shewing  that  the 
owner  of  this  entry  ever  complied  with  the  law  in 
this  respect.  Many  acts  of  indulgence  were  passed 
both  by  Virginia  and  Kentucky.  The  last  indul- 
gence act  passed  by  Kentucky,  extending  the  time 
for  surveying  such  entries,  expired  in  1798,  so  that 
it  seems  this  entry  was  void  long  before  the  passage 
of  the  act  of  1815  for  appropriating  waste  lands,  and 
that  there  was  no  act  in  force  authorizing  it  to  be 
surveyed,  unless  its  owner  labored  under  some  sav- 
ing disability  which  is  not  proved.  Mow,  does  the 
act  of  1815  when,  in  the  tenth  section,  it  declares 
^'  that  all  eniiries  heretofore  made,  which  by  the  laws 
of  the  time  being  were  authorized  4o  be  made,  sJiall 
be  deemed  superior  to  surveys  made  upon  warrants 
obtained  by  virtue  oi*  this  act,"  intend  thereby  to 
give  life  and  energy  to  a  void  entry  ?  I  think  the 
act  was  not  designed,  nor  can  it  have  tlmt  effect.—^ 
An  entry  which  has  become  void  is  as  though  it  ne- 
ver existed.  The  act  of  1815  does  not  purport  to 
repeal  the  laws  under  which  Roberts^  entry  became 
void,  and  to  infuse  into  the  entry  new  efljcacy.  So 
long  as  these  laws  remain  unrepealed  and  in  force,Ro- 
berts' entry  is  a  nullity,  and  was  so  before  the  passage 
of  the  act  of  181 5.  Tliat  act  by  the  expression  ^^'entrim 
heretofore  made^^  intended  to  include  such  entries  as  at 
the  time  of  its  passage  continued  to  subsist  and  pos- 
sessed  validity  as  entries.  Rolierts'  entry,  made  in 
1782,  had  ceased  to  be  an  entry,  and,  therefore, 
when  the  legislature  are  speaking  of  entries,  it  would 
be  a  strange  construction  to  consider  them  as  includ* 
ing  nonentities.  This  void  entry,  in  the  name  of 
Roberts,  did  not,  therefore,  in  my  opinion,  justify 
the  instruction. 
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Hai  L-i  LEi-      The  survey  in  the  name  of  Quirk  h  next  to  b# 
'"  ^,  considered.  It  has  been  the  uniform  doctrine  of  thii 

Pe  MtL  court  since  the  decision  in  the  case  of  Patterson^s  de- 

"■  "■■  visees  vs.  Bradford,  Hardin,  104,  that  a  survey,  unr 
less  made  in  pursuance  of  the  entry,  is  not  an  appro- 
priation  of  the  land.  The  survey,  ptru^  confers  no 
title.  Surveys  made  under  the  act  of  1815  consti- 
tute an  ext  eption  to  the  rule.  I'he  lOth  section  of 
the  act  of.lbl5  protects  titles  founded  on  surveys 
made  before  the  pasnige  of  the  act,  notwithstanding 
the  entry  on  which  the  survey  was  founded  may  be 
vacrtie,  or  notwithstanding  a  departure  in  the  survey 
from  the  calls  of  a  good  entry.  This  may  enable  a 
younger  grant,  founded  on  such  a  survey,  to  over- 
reach  an  elder  grant  founded  on  a  Kentucky  land  of- 
fice warrant,  but  it  cannot,  in  opposition  to  the  long 
settled  doctrine,  convert  surveys  into  titles.  Be- 
sides, no  authority  whatever  for  making  tlie  survey 
of  Quirk  has  been  shewn.  This  survey  alone,  then, 
without  an  entry  or  patent  to  support  it,  proved 
nothing  in  behalf  of  Pearl. 

It  cannot  be  said  that  the  land  in  controversy 
could  not  he  appropriated  under  the  provisions  of 
4he  act  of  1815,  on  account  of  its  being  land  for- 
feited to  the  Commonwealth.  That  an  escheat  or 
forfeiture  of  lands  to  the  Commonwealth,  for  any 
cause,  does  not  extinguish  the  title  forfeited  so  as  to 
render  the  land  waste  and  unappropriated,  and  there- 
by to  bring  it  into  market  under  the  general  laws  for 
appropriating  vacant  lands,  is  clearly  settled  by  X\\^ 
cases  of  Eimendorf  vs.  Carmichaei,  III  Litt.  481, 
^  and  Stith  &c.  vs.  Hart's  heirs,  VI  Monroe,  624. 
fiiit  Pearl  has  failed  to  bring  his  case  within  the  in- 
fluence of  this  principle,  for  he  has  not  shewn  that 
there  ever  was  a  title  to  the  land  in  controversy  in 
any  one,  ami  that  the  title  so  existing  had  vested  by 
escheat  or  forreiture  in  the  Commonwealth.  A  for* 
feiture  of  Quirk'«  Furvey  could  not  vest  title  in  the 
Commonweahh,  unless  Quirk  himself  had  a  title  to 
the  laud  in  dispute  which  he  could  part  with  by  for^ 
feiting  his  snrvey.  The  land  in  contest  does  not, 
from  any  thing  apparent  in  the  record,  seem  to  be 
of  that  des(  ription  which  could  not  be  appropriated 
by  the  act  of  1815.  In  every  view*  therefore^  whic% 
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I  have  been  enabled  to  take  of  the  case,  I  am  of  Hall's  les. 
opinion^  tliat  the  circuit  court  erred  in  tlie  instruc-  "**    ^^ 
tion  given.  Pearl. 

The  judgment  of  the  circuit  court  is  reversed,  and         ' 
the  cause  riemanded  for  a  new  trial.  • 

But  as  Judge  Nicholas  and  myself  do  not  agree 
in  our  reasoning,  we  cannot  prescribe  the  principles 
which  shall  govern  another  trial.  I  can  say  for 
myself  that  the  defendant  may  impeach  the  plaintiflTs 
patent,  if  he  can  make  out  a  proper  case.  We  unite 
in  giving  the  plaintiff  in  error  a  judgment  for  costs 
in  this  court. 

Greeny  for  plaintiff;  Owsley^  for  defendant. 

Judge  Nicholas,  dissenting,  delivered  his  own  O- 
pinion  as  follows  : — 

I  concur  in  reversiuj^  this  case,  but  for  dif- 
ferent reasons  from  those  given  by  Judge  Under- 
wood. 

I  do  not  consider  the  patent  of  Hall  contestable 
in  a  court  of  law,  on  the  ground  that  it  embraces 
land  appropriated  by  entrv  or  survevmade  previous 
to  the  act  of  1815.  See  Bledsoe  vs.'Wells,  lY  Bibb, 
329  ;  Ross  vs.  Barland,  I  Peters,  664 ;  Jennings  vs. 
Whitaker,  IV  Mon.  60.  I  do  not  think  the  tenth 
section  of  that  act,  when  properly  construed,  meant 
to  confer  any  suiteriority  upon  such  entry  or  sur- 
vey, when  valid,  over  survevs  made  upon  warrants 
issued  under  the  act,  but  simply  to  confer  such  supe- 
riority upon  entries  otherwise  invalid  for  vagueness, 
and  upoi^  surveys  not  made  conformable  to  entry. 
The  former  class  of  entries  and  surveys  did  not  need 
legislative  aid  to  confer  superiority  upon  them — they 
already  had  it ;  the  latter  dasus  had  it  not,  and  it 
was  therefore  the  intention  of  the  legislature  to  con- 
fer it  upon  them.  This  construction  gives  full 
scope  and  pertinent  application  and  o|)eration  to  ev- 
ery word  in  the  first  iDemlier  of  the  tenth  siertion. 
The  opposite  construction  enlarges  and  strains  the 
language  >>eyond  its  ne(.es$ary  and  natural  import, 
contrary  to  the  well  e^^tahlished  rule  for  construing 
all  statutes  which  arc  in  derogation  of  the  general 

Vol.  VIl.  73 
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Halz.*i]  «»-  f^x^  of  law.  *fit  if  thel^islatwe,  from  superabnn- 
***  ^^  ilant  caution,  does  my,  and  did  mean  to  say^  that  all 

faAaiJ  entries  and  surveys  theretofore  made,  shouhi  be  su- 

perior to  saryeys'  thereafter  made,  it  n  then  bat  in 
affirmance  and  declaratory  of  the  law,  as  it  would 
-haTe'been  without  the  act,  and  that  the  character  of 
superiority  intended  to  be  conferred,  was  only  such 
as  similar  claims  theretofore  had  over  adverse  sar> 
▼eys.  That  is  an  equitable  siiDeriority,  to  be  enforc- 
ed  according  to  the  then  well  established  usages  of 
law  in  a  court  of  equity,  and  not  in  a  court  of  law. 

The  act  only  makes  surveys  the  commencement 
of  title  as  against  other  surveys  iiMide  under  it,  not  as 
against  entries  and  surveys  theretofore  made,  and 
for  the  plain  and  obvious  reason  that  it  would  be 
impracticable  for  the  former  to  compete  with  the 
latter  as  to  priority  in  point  of  time. 

I  can  perceive  no  more  absurdity  or  contradiction, 
in  the  assertion,  that  the  land  in  controversy  was 
such  as  the  statute  prohibited  from  appropriation, 
and  that  it  had  nevertheless  been  appri^iated,  than 
would  arise  from  a  similar  affirmation  with  regard 
to  any  junior  or  second  appropriation  of  land,  under 
any  other  of  t lie  various  systems  known  to  the  land 
laws  cif  Virginia  and  Kentucky.  Under  none  of 
Ibem  could  there  be  more  than  one  valid  and  right-' 
ful  appropriation  of  the  same  lancU  When  a  legid 
appropriation  was  once  made,  every  subsequent  ap* 
propriation  of  the  same  land  was  imgai  and  prohib*. 
ited.  Tct  nothwithstandinj;  the  supposed  absurdity^ 
the  courts  of  this  stat«  and  Virginia  for  the  last  fifly 
years  have  uniformly,  and  in  countless  instances,  in 
all  proceedings  at  law,  sustained  the  eider  grants 
though  issued  upon  such  subsequent  illegal  appro* 
priation. 

So  far  as  regards  this  case,  the  only  inhibition  to 
be  erathered  from  the  act  of  1815,  against  the  appro- 
priation of  the  land  by  the  plaintiff,  is  that  contain- 
ed in  the  first  section,  which  merely  authorizes  tho 
location  under  it  of  waste  and  Wfutppropriated  land^ 
from  which  the  inference  is  fairly  deducible,  that  the 
location  of  appropriated  land  was  not  permitted.  A 
similar  inhibition,  in  almost  the  precise  same  fornv^ 
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18  to  be  founcl  in  every  land  system  that  we  huve  ev-  Hall's  lxs* 
er  had.  "■  ^, 

When  formmg  this  new  land'  office  warrant  sys-  P£arl.' 
tem,  whether  it  would  not  have  lieen  good  policy  in  " 

the  legislature  to  subject  ail.  conflicting  titles^  likely 
to  grow  out  of  it,  to  the  test  of  a  stiigle' adjudication 
in  a  court  of  law,  is  an  enquiry  witn>  which  I  have 
nothing  to  do.     I  will  cheerfully  acquiesce  in  that 
course  when  it  shall  be  prescribed  in  language  suffii' 
ciently  explicit  to  be  understood.     Biit  if  it  be  per- 
mitted to  express  my  individual  opinion,  it  would 
be,  that  true  policy  dictated  the  inhibition  of  any- 
investigation  behind  or  dekors  the  patents.  That  the^ 
eldest  patent  should  be  made  to  prevail  in  all  cases 
both  at  law  and  equity.     It  is  my  belief  that  among  - 
the  ablest  and  most  experienced  jurists  of  our  state' 
it  has  caused  continued  and  increasing  regret,  that' 
this  course  had  not  been  taken  by  our  courts  in  the 
early  and  original  adjustment  of  this  question^  that' 
they  had  not  refusecf  to  permit  the  elder  patent  to 
be  invalidated  for  any  eause  whatever  except  that  of 
actual  fraud  in  its  obtention.     If  this  view  needed^ 
confirmation  from  the  opinions  of  enlightened  ju- 
rists out  of  the  state,  it  has-  the  strongest  and  most^ 
direct  sanction  from  the  supreme  court  in  the  case 
of  Polk  vs.  Wendell,  Y  W  heaton,  29S.      It  is  there 
said,  ^^  long  ex))erience  had  satisfied  the  mind  of  ev« 
ery  member  of  the  court  of  the  glaring  impolicy  of. 
ever  admitting  an  enquiry  beyond  the  dates  of  the 
grants  under  which  lands  are  claimed^    Biiitlhe  pe- 
culiar situation  of  Kentucky  and  Tennessee  with  re- 
lation to  the  parent  states,  Virginia  and  South  Caro-- 
Irna,  and  the  statutory  provisions  and  covirse  of  de« 
cision  that  liave  grown  out  ef  that  relation^,  has  im- 
posed on  this  court  the  necessity  of  pursuing  a  course 
which  nothing  but  necessity  could  have  reconciled^ 
to  its  ideas  of  law  or  policy." 

Entertaining  this  opinion  upon  this  part  of  the 
case,  it  is  unnecessary  for  me  to  express  any  upoa 
any  other  branch  of  it.  We  concur,  that  upon  the 
oase,  as  made  out,  the  plaintiff  ought  to  have  recQ« 
vered. 

Wherefore,  the  judgment  must  be  reversed,  with 
C9ttS|  and  cause  remanded  for  new  trial. 
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Chanceet.   Alexander  vs.  The  Bank  of  the  Com- 
monwealth. 


Case  166. 


Ootober  19. 


Error  to  the  Nic  lolns  Circuit;  Browit,  Judge. 
Surety.     Replevin  bonds.     Stay  of  execution.     ReUam. 
Chief  Jastiee  Robbrtbopi,  delirerpri  thr  rninion  n«"  the  Court. 

Jesse  Alexaptder  filed  a  bill  in  chan- 
cery to  be  relieved  as  the  surety  of  Thomas  Alei- 
ander,  in  a  replevin  bond  to  the  Bank  of  the  Com- 
inonwealthr 

He  alleged  that  a  fieri  facias  (issued  on  the  bond) 
had  been  levied  on  the  estate  of  the  principal  obli- 
gor, and  afterwards  stayed  by  order  of  the  attorney 
at  law  of  the  bank;  and  that  the  estate,  sufficient  to 
have  satisfied  the  execution,  had  been  released. 

The  bank  denied  tliat  *^ny  stay  of  execution  was 
ordered  b^  their  privity  or  consent,  or  that  any  stay 
of  execution  was  ever  ordered  by  their  authorized 
agent  or  attorney." 

In  an  amended  bill,  which  was  not  answered, 
Alexander  alleged  that  Henry  Warfield  was  the 
^^c^enl  and  atiomey^^  of  the  bank,  and  that  the  exe- 
cution Was  stayed  by  his  order,  and  without  the 
consent  of  the  complainant. 

The  depositions  of  Thomas  Alexander,  Thomas 
Moore,  Peter  Shutts,  Henry  Warfield,  and  ^Villiam 
H.  Thompson,  were  read  on  the  hearing  of  the 
cause,  and  constituted  the  only  evidence,  except 
what  may  be  deduced  frono  the  bills  and  answer,  the 
sheriff's  return,  and  the  date  of  a  subsequent  execu- 
cution. 

The  ciri^uit  court  having  dissolved  the  injunction 
and  dismisseu  the  bill,  this  writ  of  error  is  prose- 
cuted to  reverse  the  decree. 

The  objection  made  here  (for  the  first  time)  to 
the  deposition  of  T.  Alexander,  cannot  be  sustained; 
because,  1st,  his  liability  to  each  party  appearing 
from  the  factSy  to  be  equipollent,  he  should  be  deem- 
ed competent;  and,  3nd,  as  no  objection  was  made 
to  his  deposition  in  the  circuit  court,  we  roust  pre- 
sume that  all  objection  was  waived.  Breckenridge 
vs.  Todd,  in  Monroe,  67. 


Digitized  by  VjOOQ IC 


OCTOBER,  1832,  581 

T.  Alexander  swore  that  the  execution  was  stayed  Alixawder 
\}y  the  order  of  Warfield,  the  agent  of  the  hank,  in  b^^k'^'J, 
conseqnence  of  an   arrangement  between    Warfield  Com'lth- 

and  himself,  for  a  renewal  of  his  note  in  bank,  on — * 

payment  of  costs,  interest,  &c. 

Moore  and  Shutts  swore  that  the  estate  levied  on 
belonged  to  T.  Alexander,  (the  priniripal  debtor) 
and  would  have  satisfied  the  execution. 

Thompson  swore  that  he,  as  deputy  sheriff,  had 
levied  the  execution  on  the  proiierty  of  the  priuii* 
pal,  and  had  afterwards  returned  it  '^stayed,"  inohc* 
dience  to  the  order  of  Henry  Warfield,  the  agent; 
but,  on  cross  examination,  he  said  that  he  had  no 
recollection  of  the  facts,  and  knew  only  what  his 
return,  '^stayed  by  order  of  plaintiff*8  attomeyl^^  declared 
as  to  the  cau^  of  staying  the  execution. 

Warfield  swore  that,  "as  agent  and  attorney  of  the 
bank,"  he  told  T.  Alexander  that  he  could  be  "rein- 
stated by  paying  costs^  calb^  ^'C^  and  renewing  his 
note  in  ban/;  that  he  had  paid  "the  costs,  calls^  ^'C." 
but  had,  as  he  had  understood,  never  renewed  his 
note;  but  that  he  had,  as  he  believed,  paid  him  his  fee 
and  obtained  his  receipt  therefor;  and  he  then  con- 
cluded as  follows — *'l  never  did  instruct  a  stay  of 
execution  in  the  case,  or  any  olker  of  ike  bank,  except 
upon  a  compliance  with  the  requisitions  of  the  bank 
before  stated,  which,  as  I  have  before  stated,  were 
not  complied  with  in  this  case." 

It  is  the  opinion  of  this  court  that  the  plaintiff  is 
entitled  to  relief,  and  that  the  circuit  court  erred  in 
dismissing  his  bill. 

The  credibility  of  the  official  return;  the  positivb 
testiitiony  of  T.  Alexander;  the  belief  of  the  officer 
himself;  the  time  (nearly  two  years)  which  elapsed 
from  the  return  to  the  date  of  the  next  execution  on 
the  replevin  bond,  constitute  a  formidable  body  of 
evidence,  tending  strongly  to  prove  that  the  execu- 
tion was  stayed  by  the  order  of  Warfield,  as  the 
agent  of  the  bank,  and  that  the  property  was  actu- 
ally released.  The  deposition  of  Warfield  himself, 
when  scrutinized  and  reasonably  applied,  furnishes 
but  slight  countervailing  evidence. 
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AixxAM>£m  He  admits  that  if  T.  Alexander  had  paid  the  "eosf^, 
Ba^e^of  cfliZf,  ^  "  and  renewed  his  note,  he  wotild  have 
Ca<'iTii.       been  *^retn8tole(2  in  bank,"  and  that  be  had  told  him 

*■" so.     He  admits  that  he  liad  paid  the  ^*co5is,  calU^  4^c.'' 

and  his  fety  but  says  lie  was  not  reintUUed  because  ha 
had  not  also  renewed  his  note;  and  avers  that  he 
never  did,  in  any  case,  instruct  a  stay  of  execution, 
except  upon  a  compliance  with  the  requiaitions  of 
the  bank." 

He  does  not  swear  that  he  did  not  mOhorize  the  d!f- 
puty  sheriff  to  stay  tiu  txecution  and  release  the  levy. 
The  execution  was  pressing  upon  the  principal  debt- 
or;  the  day  of  sale  was  approaching;  and,  believing 
that  the  note  would  be  renewed,  H^arfield  may  hava 
considered  the  arrangement  as  fulfilled,  and  tba 
terms  virtually  complied  with,  by  being  agreed  to^nnd 
by  the  payment  of  his  /ee,  &c.  and  this  la  rendered 
the  less  impossible  by  the  fact  that  a  stay  of  execa* 
tion  only  gave  time  for  *'^complying  ttith  the  requisitians 
of  the  bankj^*  but  a  fidl  compliance  by  T.  Alexander, 
according  to  his  agreement  with  Warfield>  would 
have  "rem«to/erf"  Aim  in  bank. 

It,  after  a  JL      Warfield's  deposition  is  insufficient  to  counterpoise 
fa   issued  on^-  .  ■-  ...  »i_iii^*-«. 

a  ri'iilcviQ       the  opposmg  proof,  especially  as  the  bank,  by  failing 

bo.)dh<«Bbcen  to  answer  the  amended  bill,  virtually  admitted   that 
levied^on^^es-  Warfield,  as  its  agent,  ordered  the  stay  of  execution, 
pHncipal  ob-  &"<!  ^^  '^  also  tacitly  admitted  the  same  thing  by  ac- 
tieor,  suffi-     qyiiescing  in  the  official  return  on  the  execution,  as 
cicnt  for  its    ^^^y  ]^  inferred  from  its  failure  to  move  for  a  quash- 
it  be  ItayMi    **)  ^^  ^o  proceed  against  the  officer  for  a  false  return, 
bvorierof     or  even  to  issue  another  executiou   for  nearly  two 
piaiotifi;  and  years,  and  these  facts  tend  also  to  prove  that    War- 
J^fgP^^C^^^^  field  did  not  exceed  his  authority;  besides,  as  it  must 
frure(>  in'the  be  conceded  that  he  was  the   ^''agenV^  of  the  bank, 
replevin  bond  his  power  must  be  deemed  to  have  been   plenary, 
leaw^Mn^c-^"  ^^®  contrary  not  ap[)earing.     His  act  was,  therefore, 
<luity,'roiii     the  act  of  the  creditor;  and,   by   releasing  the  pro- 
thcoblif:u<ioD  perty  of  the  principal  debtor  (as  seems  to  have  been 
^f  '^  ^^^^  the  case  here;  without  the  assent  of  the  surety,  and 
^^^     °  thereby  increasing  his  risk  and  destroying  a  lien,  the 

bank  has,  in  equity,  released  the  plaintiff  from  bif 

pre-existing  liability  as  a  co-obligor. 

Wherefore,  the  decree  of  the  circuit  court  is  rw- 
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versed,  and  (he  cause remamleil,  with  instructions  to  Bunf;KN 


perpetuate  the  injunction.  «      ^' 


Hagginy  for  plaintiff;  CriUenden,  for  defendants. 


Burgen  vs.  Straughan.  AppEAr. 

Error  to  the  Mndisoii  Circuit;  Fheisch,  Judge.  Case  167. 

Bastardy.     Promissory  note  to  'pay  money  for  maintain- 

ance  of  bastard  child. 
Chief  Juitice  Rosr&TflON  rli»liv»«red  the  opiniftn  of  the  Court.      October  If, 

*'I  promise  to  pay  Ann  Woodruff  or 
lier  order*  the  just  sum  of  twenty  dollars  Common- 
wealth's  pa|)er,  it  l>einfir  in  contsideration  of  her 
youngest  son,  which  she  says  Jacob  Straughn  is  the 
father  of  it — and  in  consideration  of  the  same  she 
receipts  in  full  against  the  Commonwealth  and  all 
other  charges — the  monev  to  be  paid  by  the  first 
dav  of  January,  1828.  Given  under  my  hand  and 
seal  this  3rd  diy  of  April.  1824. 

''JACOB  STRAUGHAN.  Seal. 
"Patsy  Woodruff." 

Other  notes  of  the  same  kind  were  executed  at  the 
same  time. 

Upon  an  ap|)eal  to  the  circuit  court,  from  a  judg-  when  pro- 
ment  renderetl  on  the  foregoing  note  in  favor  of  the  missorj  no7« 
plaintiff  in   error,  as  assignee   of  the   obligee,   the  ''ecites  two 

court,   considerincr  the  contract   void   on   its  face^  f^".  J?*?' 

1*  .•  ■  •  ••  iioriF-  for  pro^ 

would  not  permit  the  note  to  be  read  to  the  jury;  mise  therein 
and  consequently,  verdict  and  judgment  were  ren-  contained, 
dered  in  favor  of  Straughan.  .  '      them'beTn!^ 

It  may  be  admitted  that  the  note  discloses  two  comiMent 
considerations.     And  it   cannot   be  denied   that   if  Jli'/it'**^;°*° 
either  of  those  considerations  be  inconsistent  with  public' policr. 
law,  morality,  or  public  policy,  the  whole  contract  ^^e  whole 
must  be  deemed  vicious  and  void.  aote  it  vicious 

and  void. 

The  first  consideration,  whether  it  be  considered  ^ff»^  cohabit 
past  cohabitation  or  the  obligation  to  contribute  to  *bii^"trjn^ tt 
the  support  of  the  defendant's  own  child,  is  unques-  contribute  to 
tionably  legal  and  valid.  Although  if  is  not  easy  to  >apport  one't 
ascertain  tlie  precise  nature  and  import  of  the  last  chUd^'Sre^'^^,. 
consideration,  nevertheless  it  may  be  admitted  to  be  thcr  ofthm* 
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Bu&GKs         an  agreement  by  the  obllffee  not  to  proceed  against 
g       ^*"  the  obligor*  under  the  bastardy  act   of  1795,   for 

'.  maintainance  of  her  child,  or  to  dainn  any  other 

Gontribiiiion  from  him  as  the  putative  father;  and 
)<»^r)l  ami  vQ-  still  it  does  not  appear  to  us  to  be  either  immoral, 
itil  con«i'iera-  i||es[al,  or  inconsistent  with  public  policj^. 

«ient  to  up-  The  object  of  the  statute  of  1795,  I  Dijf.  178,  is 
boltJ  a  prr.  to  secure,  in  a  summary  mode,  a  natural  right,  and 
mUwry  note.  ^^  enforce  a  natural  oblisration.  If  the, father  fail 
Right  of  ihc  to  maintain  his  bastard  child,  the  burthen  devolves 
mother,  un-  q^  ^^^  mother.  He  is  under  an  obligation,  therc- 
xiltif^^'com^^oTe.  to  both  the  mother  and  the  child;  and  the  act 
i>el  the  father  of  1796  has  given  her  the  right  to  com|>el  liim,  if  she 
<o  maintain  choose  to  do  so^  to  maintain,  or  assist  her  in  maintain- . 
chnd"[lTL.  '"*^  ^'^*^'''  illogitinmte  offspring  This  statutory, 
vil  ripht,  and  right  is  clearly  a  civil  right,  and  the  remedy  pres-. 
remmiy  ii  a  cribed,  though  anomalous,  is  a  civil  rcmeilj*.  The 
Proceed^iTe  ^  proceeding  is  not  in  the  nature  of  a  criminal  or  pub- 
is not  in  nn  H^  prosccution,  for  a  public  vrong;  nor  is  there  any 
tiire  of  a  cri-  thing  in  it  that  should  be  deemed  penal:  and  con- 
)ic'*?oM;cu"*'  sctjucnlly,  there  is  nothing  in  the  consideration  of 
lion  for  a  piih- the  note  wfiich  can  be  deemed  the  compounding 
lie  wrone.  of  a  criminal  prof!«cution  or  of  a  penal  act  ion  f  nor 
^^^  Ih**'"*^  *^*"  ^^®  perceive  how  it  c^n  l)e  unlawful  or  immoral, 
th/proceed"  ^^  inconsistent  with  the  policy  of  the  law,Yor  the 
ing  thnt  mother  of  a  bastard  to  agree  with  the   father  that, 

fhnuid  be        if  he  will  co-operate  in  the   maintainance  of  their 
nVl.^^'     child,  she  will  not  proceed  under  the  bastardy  act, 
^groemrntby  to  degrade  and  compel  him,  and  thereby  also  eipose 
tnoMjrrofa     herself  to  unnecessary  humiliation.     Such  a  con- 
witlTnlr^fnl*^'  tract   is   not   incompatible  with  any  civil  or  social 
thcr,  ihatif     duty.     It  should  not    be  deemed    injurious   to  the 
hr  will  con-     community  or  countv.     It  is  not  the  public  duly  of 
miVnlnin"ance  ^^^  "^o^^^r  ^^  «"  illegitimate  child  to  assert  her  sta- 
of  their  child  ^^^^O'   "gilt.      Her   voluntary   forbearance   is  no 
•he  will  not     breach  of  any  moral  or  civil  obligation.     Her  child 
gL^wrhim      *"^2^  l>ecome  a  burthen  to  her  county;  but  this  might 
iinder  the        happen,  nnd  would,   perhaps,  be  more  likely  to  oc- 
hastnrdy-Rcf,  cur,  if  such  contracts  as  that  we  are  now  consider-. 
fuUmmorar  ["^  ^''''"M  ^^  ^^«<^»«''ed  illegal  and  void.     Many,  in 
V  incoRgis-  '  ^^^  condition,  might  prefer  all  the  wretchedness  of 
no'iic'''*f  ^^®  ^«8titution  and  poverty,  to  a  voluntary  promulga- 
law.""^  °    ^^^  ***^"'  *"  ^  county  court,"  of  .^11  the  circumstances  nc-  . 
cessary  to  coerce  contributions  ^nd(sr  the  bastardy 
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act.     Have  the  county  courts  power  to  orisinate  an  Bukgen 
enquiry  under  that  act,    or  to  compel    mothers   of-^,  ^^'^.^ 

illegitimate  children  to  no  itr  If  they  hare,  the  a- — ^^ 

^reement  of  the  obligee  in  this  case  cannot  impair 
that  power  or  obstnict  the  effectual  exertion  of  it; 
if  they  have  no  such  power,  then  the  oMigee  had  a 
perfect  riffht  to  make  the  contract  which  she  did 
make.  In  that  way  she  may  have  effected  an  end, 
th€  accomplishment  of  which  she  never  would  have 
attempted  in  any  other  mode,  and  may  thus  have  Has  county 
attained  all  the  ()ene6ts  secured  to  her  by  the  statute.  *^?"/*  °' "^^^ 

,         ,  ^  of  it«  officer?. 

It  IS  not  necesjsary  to  decide  in  this  case,  whether  ex  officio^  a 
or  not  the  agreement  of  the  obligee  would  bar  any  ^^^^^^*  nuder 
proceeding  which  she  might  hereafter  choose  to  in-  ilj^^r™!^**"* 
stitute  against  the  obligor,  under  the   bastardy  stat-  statute  of  Elf- 
ute  of  1795.     It   is  not  improper,  however,  to  su^-  zabcth,  to  in* 
gest  that,  if  she  could   still  enforce  that  act,   and  '*r^"*^,,f°^tjj 
£ho«iId  hereafter  do  so,  she  might  be  legally  liable,  compel  The  ^ 
to  some  extent,  for  a  breach  of  her  contract.  father  of  n 

Nor  is  it  properly  within  the  range  of  this  case,  trmMnta^n'** 
to  enquire  whether  the  county,  or  any  of  its  officers,  it,  if  it  would 
would   have  ])Ower,  under  the  common  law  or  the  otherwise 
statute  of  Elizabeth,  to  institute  any  proceeding,  ex  ^f*^'*™®^  ** 41^^ 
officio,  for  compelling  the  defendant  in  error  to  main-  oountt  ?° 
tain  the  child,  if  it  be  his,  and  would  otherwise  be-  Ba^ct^r^iv  act 
come  a  charge  to  the  county;  for  no  such  power  is  «^  i"^?^  ^"«« 
9i«jnbvthe«ctof  1795    orwa8  contemplaleH    bv  ::;:*„«J7„»^„% 
It.     And   therefore,  if  the  enec-t   of   the  obligee's  nor  an  v  of  its 
agreement  be  that  she  would  not  proceed  against  the  '>ffi««*rfl  a 
obligor  under  that  statute,  which  she  might  have  '^^[^^f^n^ 
enforced  or  not,  according  to  her  own  free  will,  she  tutp  any  pro- 
did  nothing  which  she  had  not  a  perfect  legal  right  ci^edin^sin 
to  do.     If  the  defendant  be  compelled  to  pay  ^^^  ^^^]7Xf^'^^^t^'' 
/  what  he  protnised,    who  will   be  wronged?  If  she  ^.i-^t^in  hi§ 
.   comply  with  her  promise,  who  can  sav  she  had  not  h  istard  '^hild, 
\  thefe^aZrighttodoso?  What  principle  of  morality — '^nf  r>ft«^  the 
1  what  law — what  public  policv  will  have  been  di«re-  .'^i^in^Ji^  ** 
>carded?  None  as  we  can  perceive.     The  act  of  1795  »Mch  nro''e«»<l- 
was  intended  to  benefit   W.     It    does  not  apply  to '""  »'^*^'**»*^' 
those  only   who  are  poor;  but  embrr^res  the  rich  asfjr^p  father 
well  as  the  poor.     If  is  not  beoauMe  the  mother  may  of  hastard 
.be  poor  that  the  act  of  1795  allows  her  to  compel '•hiW  aereo 
jthe  father,  to  contribute  to  the  -upport  of  their  spu-  Jb^J'to^^^rontK. 
rious  off^nring;  but  it  is  because  she  should  ^x^ive  the  bate  tp  ttvo 
Vol,  Vil.  74 
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BRTAitH  ri^ht  to  coerce  such  contribution  against  ihc  father, 
*^***"  whether  she  be  rich  or  poor.'  For  Aiscliity  to  main- 
9*R  tMPsoirU  tain  his  own  child  does  not  depend  on  her  inability 
ApM^at.  to  do  it»  but  on  the  natural  relation  which  he  sus- 
■laiatainunM  **'"•  *®  *  helpless  being  whom  he  contributed  to 
oftbeohiltt,  brinjor  into  the  world.  Such  is  the  policy — such 
and  in  COD.     the  effect  of  the  statute  of  1795. 

thereof  the  Then,  if  the  father  of  a  bastard  a^ree  YohmiBrily 

mother  ag^rew  to  conitribnte,  as  he  ought  to  do,  to  the  maintainaace 
^IXimloT  ®f  **»®  ^^'*^'  provided  the  mother  will  agree  thai 
iu  mainuin.  she  will  not  harrass  and  expose  him  under  the  act  of 
anoe,  under    1795,  the  agreement  ahould  be  enforced  against  hioi. 

1795,  the  a-  Wherefore,  the  bond  does  not  seem  to  be  void; 
greement  and  consequently,  the  judgment  of  the  circuit  court 
fo^oedaMinit  **  '"^^ersed,  and  the  cause  remanded  for  a  new  trial. 
Capertorij  for  plaintiff;  Turner^  for  defendant. 


esAMMar.  Bryan's  Executors  vs.  Thompson's  Ad- 
ministrators. 

Caielfit.  Error  to  the  Garrard  Circuit;  Bridges,  Judge. 

Jcini  adminiarators.     Release  of  a  cotcie  ^  acitan  ijf 
one  adminutrator.     Coexecuiore. 
Oetober  rt,     Jndge  Underwood  deliverejl  the  opinion  of  the  Coatt. 
Chief  Justice  Robertsoii  did  not  tit 

The  defendants  in  error  filed  a  bill  to 
be  relieved  against  the  payment  of  money  on  ac- 
count of  usurious  contracts  and  exactions  made  by 
the  testator  of  the  plaintiffs  from  the  defendant's  in- 
testate, when  they  were  both  alive.  It  appears  that 
since  the  death  of  the  testator  and  the  intestate^ 
their  representatives  came  to  a  settlement,  when  the 
representatives  of  Thompson  executed  new  notc^ 
and  at  the  same  or  a  different  day,  one  of  the  «d* 
ministrators  executed  a  release  to  the  executors 
against  all  actions  growing  out  of  the  usurious  con- 
tracts. 

The  circuit  court  disregarded  the  release,  and 
perpetuated  the  injunction.  We  deem  it  unimpor* 
tant  to  enquire  into  any  thing  but  the  validity  ortfae 
J-elease. 
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We  regard  the  consideration  of  the  release  as  guf.  BarAN'i 
ficiently  made   out.     The  release   must,  therefore,  ""'^toiu 
have  it8  effect,  unless  it  be  incompetent  for  one  of  Thomf'sox'* 
two  administrators  to  release  a  right  of  action.  aom^hs. 

This  question  is  one  about  which  there  are  con-  One  ot  two 
tradictory  decisions  to  be  found.  Lord  HardwickjJ''"**®**^^"* 
strengthened  as  he  said  by  the  ^^opinion  of  a  very  icILNBTcauS 

Sreat   man,   Lord  Bacon,"  decided  in  the  case  of  of  action 
[udson  vs.  Hudson,  I  Atkyns,  4G1,  that  th^  release  which  beloof« 
of  one  of  two  joint  administrators  would  not   bar*^hi*^il^ 
the  other.     But  the  author  of  the  Touchstone  makes  tor. 
a  qucre  as  to  this  point.  See  Shep.  Tou.  484-5. 
The  master  of  the  Rolls,  in  Jacomb  vs.  Harwood,  11 
Yes.  265,  said,  that  it  was  held  in  the  case  of  Wil- 
land  vs.  [•enn,  in  B.  R.  *4hat  one  administrator  stood 
on  the  same  ground  and  foundation  with  one  execu- 
tor."   If  this  be  true,  there  can  be  no  doubt  that  one- 
of  two  administrators  may  release  a  right  of  action;. 
for  all  the  books  lay  it  down  that  one  executor  may 
do  it  so  as  to  bind  his  co-executors.  Toller  on  £xe- 
eutors,  page  407,  notices  the  point  and  refers  to  the 
authorities  on  both  sides.     He  concludes,  however, 
with  the  declaration,   ^Hhat  a  joint  administrator 
stands  on  the  same  footing,  and  is  invested  with  the 
tame  powers  as  a  co-executor."     II  P.  Wm.  121,  is 
cited  in  addition  to  the  case  in  Yesey. 

It  seems  to  be  well  settled  that  where  administra-  When  sd« 
tion  is  granted   to  two,  and  one  dies,  the  survivor  £JJbeS*'*** 
shall  be  sole  administrator,  upon  the  ground  that  the  granted  to 
office  survives  to   him.     In   this  respect   there  is  a  two,  and  om 
strict  analogy  between  the  joint  administrator  and  **!*■♦  *?*•  •"^" 

rn   II         11.1  vi von •  solo 

executor.  Toller,  114.  adminittra- 

The  reason  which  seems  tahave  influenced  those  ^onS^tha^t** 
who  contend  for  the  difference  between  the  power  the  offioe  sur- 
of  a  joint  administrator  and  executor,  grows  out  of  ^•''•■*o  •">"»• 
the  fact  that  executors  are  appointed  by  the  testator,  j^^J^jJjJJ.,^ 
whereas  administrators  are  appointed  by  the  ordina-  trator9,liko  * 
ry,  in  this  state  by  the  county  court.  We  do  not  om  of  two 
perceive  any  good  reason  for  declaring  that  there  w|om*  ma*"f«- 
a  difference  belween  the  powers  of  a  joint  adminis-  lease  ™oaaM' 
trator  and  a  joint  executor,  because  their  appoints  of  action 
meats  spring  from  different  sources.  The  testator  J][f**^ate^of** 
may  make  ttie  appointment  of  two  or  more  execu-  ^Vteitator. 


Digitized  by  VnOOQ IC 


■i- 


5d8  J.  J.  MARSHALL'S  REPORTS. 

Cox^LTH  torsy  without  expressly  providing,  by  his  will.  Chat 
Cuir^in  ^^^^  ''*''"  ^^^^  power,  separately,  to  release  a  debt; 
and  yet  the  law  regulating  their  authority,  confers 
on  each  such  a  right  and  power.  Where  the  proper 
tribunal  appoints  more  than  one  administrator,  it  is 
in  like  manner  a  question  of  law,  how  far  one  can 
act  without  the  other,  and  why  the  law  should  re- 
fuse to  trust  the  a^^ents  of  its  own  ap(>oiDtinent, 
when  acting  separately,  and  give  validity  to  the  acts 
of  agents  separately  performed,  when  they  have  been 
jointly  appointed  by  a  testator,  we  cannot  discern. 

The  situation  and  circumstances  of  the  estate  of 
an  intestate,  may  often  render  it  prudent,  if  not  ab- 
solutely necessary,  to  appoint  more  than  one  admin- 
istrator. The  same  kind  of  necessity  may  require 
that  one  alone  should  act.  As  a  question  of  policy, 
therefore,  we  should  be  inclined  to  sustain  the  more 
modern  doctrine,  that  a  joint  administrator  stands 
upon  the  same  footing  with  a  joint  executor.  And 
for  the  purpose  of  uniformity  in  the  doctrine  appli- 
cable to  the  personal  representatives  of  the  dead,  we 
shall  determine  such  to  be  the  rule. 

As  we  are  of  opinion  that  the  consideration  of  the 
release  is  sufficiently  made  out,  and  as  we  see  no  rea- 
son why  the  parties  might  not  adjust  and  compro- 
mise, and  release  the  usury,  as  well  as  they  might 
settle  any  oilier  matter  of  dispute  or  difference,  the 
decree  must  be  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  dissolve  the  injunction 
and  dismiss  the  bill. 

CrUtenderij  for  plaintiff;  OwsUy^  for  defendants. 


Ijsdictmekt.       The  Commonwealth  vs.  Griffin. 

Case  169,  Error  to  ihe  Shelby  Circuit;  Todd,  Judge. 

Slaves,  importalien  of  into  this  state. 

OotobtrSO.     Chief  Justice  Robertson  delivered  the  Opinion  of  the  Coort. 

This  is  an  indictment  for  illegally  im- 

The  brining  porting  a  female  slave  into  this  state.     On  the  trial, 

K»tuckV°bv  ^^^  attorney  for  the  Commonwealth  moved  for  sun- 

^*  ^  dry  instructions,  all  of  which  the  court  refused  to 
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§ive,an(Uliereupon  verdict  and  judgment  were  ren-  Com'i.th 
ered  for  the  defendant  in  error.  Griffin. 

The  instrnctions  a9,  offered,  when  reduced  to  tlieir 


true  effect  as  appHcalde  to  the  facts  proved,  may  be  protectec"by 
resolved   into   one  isolated   question;    an(l  that  is,  any  of  the 
whether  the  bringing  of  a  slave  to  Kentucky,  by  a  «*xcpptions  in 
person  not  protected  by  any  of  the  exceptions  in  the  13  5*'), ^{,0'^^ 
statute  of  1815,  II  Dig.    1164,   intending  to  export,  he  ifitenMf*  io 
and  afterwards  actually  exporting  the  blavc  to  ano-  f?x.  ort,  and 
thcr  state  for  sale,  is  an  importation  into  this  state,  in  a^e'^nrfls 

•    1   *•  r  *i     *    *    .    •    3  exports  I  ho 

violation  01  that  statute!'  gl.Vveto  ano- 

We  are  satisfied   that  the  importation  of  a  slave  thpr«t»te  for 
into  this  state,  for  any  purpose,   or  by  any   person  poriationln- 
not  authorized  by  the  statute  of  1815,  is  an  indicta-  t    tm-  Ktrite 
ble  offence.     If  the   defendant  actually   imported  a '"  *''*'"^»o"<'^ 
slave,  not  for  his  own  use,  if  he  did  not  obtain  the  '*** '  ^  "*^' 
slave  by  descent,  devise,   or  marriage,  or  if  he  was  The  importa- 
not  a  sojourner,  "using  the   slave  for  necessary  at-  <ionofa 
tendance,"  he  was  guihy  of  a  violation  of  the  act  of  J|!|J®j^"*®^^jp 
1815,  whether  he  sold  the  slave  or  not,  or   whether  any  purpose 
he  kept  her  here  or  sent  her  elsewhere.     There  was  o'  by  any 
no  attempt  to  prove  that  the  defendant  was  an  emi-  P'Tl°"."*'Jw 
grant  to  this  state;  but  it  was  proved  that  he  was  a  the  statute  of 
citizen  of  Kentucky;  consequently,  the  circuit  court  1815,  is  an  in- 
erred  in  not  instrtictin£r  the  jury,  as  asked,  that  a  sale  'j'^table  of- 

...       ^   ^  r   •     I-  i_i  •  .•         fence. 

jn   this  state  was  not   indispensable  to  conviction, 

and  that  if  the  defendant  ^^bought  the  slave  in  Virgi- 
nia, and  brought  her  to  this  state,  without  having 
acquired  her  by  marriage,  descent,  or  devise,  and 
not  for  his  own  use,  and  that  he  was  not  a  traveller 
passing  through  the  state,  they  should  find  for  the 
Commonwealth."  The  facts  conduced  to  prove 
every  thing  hypothetically  assumed  in  the  foregoing 
proposition. 

Wherefore,  the  judgment  of  the  circuit  court  is 
reversed,  the  verdict  set  aside,  and  the  cause  remand- 
ed for  a  new  trial. 

jyforefiead,  ^tomey  General^  for  Commonwealth; 
Riclmrdson^  for  defendant. 
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iffpicTMEscT.    The  Commonwealth  t^^:  Greathouse. 

Case  170.  Error  to  the  SheJbj  Circjiit;  Top»,  Judge. 

Slavcty  importation  of  into  this  state.     Indidmeni. 
^inbBT  20.      Chief  JuBtice  Robertson  delivered  the  Opinion  of  the  Court 

TtiE  only  question  presented  in  this 
rase  is,  whether  an  indictment » found  against  the 
defendant  for  importing  slaves  into  this  state,  in  vio- 
lation of  the  statute  of  1815,  charges,  with  sufE- 
cient  precision,  an  indictable  offence. 
Aq  indict.  An  illegal  importation    is  sufficiently  charged  in 

roent  f^T  im-  the  indictment.  If  the  charge  as  made,  and  reason- 
nTto'Ilfu  *^'  ably  construed,  be  admitted,  there  was  an  illegal  im- 
stotc,  contm-  portation  of  slaves  by  the  defendant.  The  indict- 
Tv  to  act  of  ment  not  only  charges  an  illegal  act  of  importation, 
n^tlj'harro  a  ^"^  shows,pnnia/acie,  that  it  was  not  excused  by  any 
$aie  of  them.  <>f  ^^^  exceptions  oi  the  statute. 

i^"^e'^l"ec*^fic  ^^  ^^^  "^*  necessary  to  charge  a  sale  of  the  impor- 
off  nce,''anci  ted  slaves.  Importation  is  one  specific  ofience,  and 
a  Fubseqiinit  subsequent  sale  is  another  and  different  infraction  of 
!^'l  'V^liP**'"  the  law.  The  sale  of  an  imported  slave  is  made,  by  the 
jorrAction  of  statute,  evidence  that  the  importation  was  unlawful. 
the  law.  But,  in  an  indictment  for  illegal  importation  onlyr 
Charre  of  il-  j^  jg  not  necessary  to  charge  a  sale,  because  that  fact 
taHannf^'  ^'ould  only  be  evidence  of  the  principal  fact  charged, 
be  fiustnined  and  because  the  charge  of  illegal  importation  mty' 
without  proof  be  sustained  without  any  proof  of  a  sale. 

We  cannot  perceive  any  substantial  defect  in  the 
indictment.  Wherefore,  the  circuit  court  erred  in 
quashing  it. 

Judgment  reversed,  and  cause  remanded  for  fur- 
ther proceedings. 

Morefuad^  Attorney  General,  for  Commonwealth; 
Richardson^  for  defendant. 


Digitized  by  VjOOQ IC 


OCTOBER,  183:2.  501 


J.  C.  Rodes  vs.  Samuel  Hays.         Motion. 

Error  to  the  Fayette  Circoit;  Hickbt,  Judge.  Cnte  1*1. 

Fee  6t/b,  quashal  of.     Jttrisdictwn. 
.  Chief  Justice  Robertson  delivered  the  opinion  of  the  Court.       October  22. 

Samuel  Hats  presented  to  the  judge 
of  tlie  circuit  court  of  Fayette,  a  fee  hill,  purporting 
to  have  been  issued  against  the  said  Hays  by  James 
C.  Rodes,  as  the  clerk  of  the  county  court 'of  said 
county. 

The  record  statesv  that  the  **  parties  appeared," 
and  that  thereupon  the  court,  having  deci<led  that 
there  was  one  illegral  charge,  quashed  the  fee  bill  and 
gave  judgment  against  Rodes  for  restitution  of  the 
whole  amount  of  the  fee  bill  and  for  one  dollar  as  a 
penalty. 

The  jurisdiction  of  the  circuit  judge  is  now  ob- 
jected to  ;  and  that  is  the  only  point  which  we  shall 
consider. 

If  the  judge  had  jurisdiction,  it  must  be  derived 
from  the  isixth  section  of  the  statute  published  in  I 
Digest,  563. 

That  section   authorizes  the  circuit  judge  of  the 

county  in  which  the  person  resides  who  shall  have 

payed  the  amount  of  an  erroneous  or  illegal  fee  bill,  ^^^^^ 

issued  by  a  clerk,  to  inspect  the  fee  bill,   and  (tn/A-  cuit judge*  " 

out  any  notice  to  the  clerk)  to  quash  it  if  it  contain  any  quashes  a  fee 

improper  item,  and  to  give  judgment  for  the  whole  b»J*  of  a  clerk 

amount  of  the  fee  bill  and  for  a  fine  against   the  Jhor^ef,  hit 

clerk.     It  also  declares,  that  the  person  holding  the  junsdictiun 

fee  bill  shall  not  \ye  liable  for  anv  costs,  though  he  °'  power 

shall  fail  in  his  application,  and  that,  if  he  shall  ob-  T/Mhewnhv^ 

tain  a  judgment  against  the  clerk,  the  execution  to  the  record  of 

be  issued  thereon  shall  be  endorsed — ^^  JVb  Hcurilyof  his  judgment. 

any  kind  shall  be  taken.'^^  rn.   •    •  i- 

^     ^  ThejuriPdic- 

This  is,  at  least,  a  harsh  and  extraordinary  enact-  tion  ia limited 
ment ;  and,  therefore,  if  it  should  be  enforced  at  "°^  '^^*'- 
all,  it  should  derive  no  aid  from  intendment  or  ordi-  Nor  can  it  b* 
nary  presumption.  The  power  of  the  circuit  judge  delegated,  or 
should  not  be  presumed  or  w/errerf,  but  should  be  ac"* ITf^b^  ^'** 
clearly  shewn  by  the  record  of  his  judgment.  cfork.     ^ 
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RoDBs  rpiie  jiiriscliction  i»  limited  and  load.     It  eannot 

IIaysV.  ^  delegated  or  waived  by  tlie  act  of  tlie  clerk;  and, 

1 consequently,  if  he  shoidd  api^ear  and  make  no  ob- 

Ami,  there-  jection  to  the  jurigdic*tion,  a  judge  in  any  other 
cle^'app^ear  county  than  that  in  which  the  applicant  resides 
and  make  no  could  not  enforce  any  judgment  against  him.  In- 
objection  to  deed,  the  statute  does  not  seem  to  contemplate  any 
titm  Tful*iVe  l'^'ff»t*o"i  »"*^  provides  only  for  an  anomalous  and 
in  any  other    expaWe  judgment. 

iha"in  wWch  ^^^  ^'**  ^^**  court,  in  such  a  case,  presume,  from 
the  applicant  the  clerW'g  appearance,  that  he  admitted  that  Hays 
residns,  coulil  lived  in  Favctte  county^  If  there  had  \jeen  no  ap- 
''n*  *uil*''*'^  t  pcarance,  this  court  could  not  have  sustained  the  ju- 
agamtt  h?m.  risdiction  of  the  circuit  judge  by  presuming  that 
Hays'  residence  in  Fayette  had  l>een  proved.  The 
On  a  nation  jurisdiction  could  not  have  been  inferred,  but  should 
gal^fr^*bill  of  "*v®  ^^^^  shewn  clearly  and  expressly  by  the  record 
li  clerk,  con-   itself.     Tevis  vs.  Craig  et  al.  YI  Mon.  7. 

give  jurlsdic-  Though  this  court,  in  the  case  of  Tevis  vs.  Craig 
tion.  et  al.,  waived  a  consideration  of  the  effect  of  an  ap- 

pearance on  the  question  of  jurisdiction,  it  seems  to 
peaVaiice  by  ***  ^''**  ^^^  principle  recognised  and  applied  in  that 
the  clerk  docs  case  applies  as  well  to  a  case  in  which  there  shall 
not  disponw  have  been  an  appearance  as  to  one  in  wliich  there 
of  airthe"^^"^  had  been  no  appearance  ;  because  this  is  a  class  of 
facta  neceasa-  cases  in  which  consent  cannot  give  jurisdiction,  and 
ry  to  eusiain  there  is  no  more  reason  for  inferring  that  facts  in- 

ihojurisdic.  dist>en8able  to  the  jurisdiction*  had  been  proved  in  a 
tionorthe  '.         ■••^i^iii  '.i 

fiidge.  case  in  which  there  had  been  an  appearance  than  in 

one  in  one  in  which  there  had  been  none. 

As  the  record  does  not  shew  that  Hays  resided  in 
Fayette,  this  court  cannot  sustain  the  jurisdiction  of 
the  circuit  jud;ze  of  that  county. 

Wherefore,  the  judgment  is  reversed. 

Mayess  Wickliffe  and  fVooley^  for  plaintiff;  Caiean 
and  Haggiuy  for  defendant. 


Digitized  by  VnOOQlC 


OCTOBER,  1832.  M3 

J.  C.  Rodes  vs.  William  Hays. 

Error  to  the  Fai  rite  Cirruit ;  HieXET,  Judge.  ^aw  17t. 

Fee  billa^  qiuuhal  of, .  JurisdicHon. 
Chief  Justice  Robertson  dHtirereft  the  Oninion  of  (he  Coort.  October  22. 

At  the  instance  of  William  Hays, 
the  defendant  in  error,  the  circuit  jiidi^e  of  Pavettc  Where  jud«r» 
gave  jtidfirment  in  his  favor  affainst  the  plaintiff  in  renderod^*** 
error,  as  clerk  of  the  county  court  of  said  county,  qoashing  fee 
for  the  amount  of  a  fee  hill  eihihited  by  the  defend*  billofa  clerk, 
ant,  and  purporting  to  have  been  issued  by  the  plain-  ^'^^  ^^  ''^^ 

^'•''  the  record 

There  «:eem8  to  have  been  no  appearance  by  the  ^^^^  to^«beHr 
plaintiff  in  error  until  after  the  judfre  had  taken  which  court 
time  and  was  in  the  art  of  renderinir  judflrment.  We  bad  jurikU«* 
cannot,  therefore,  jntmme  that  any  fact  was  proved  ^^^°* 
or  admitted  after  such  apfiearance.     Consequently, 
so  far  a»  the  question  of  {urisdiction  is  concerned, 
the  principle  settled  in  Tevis  vs.  Crai^,  VI  Mon.  7, 
must  he  derisive      This  record  does  not  shew  that 
the  defendant  in  error  resided  in  Fayette  county. 

Wherefore,  for  want  of  record  evidence  of  a  fact, ' 
indispensable  to  the  juri$:diction  of  the  circuit  judge^ 
the  judgment  is  reversed. 

Mays,  Wickli ffe  6im\   Wooky^  for  plaintiff;  Cowin 
^nd  Haggifhy  for  defendant. 


Bell's  Administrators  vs.  Logan.-      covMAst. 

Error  to  the  Lincoln  Circuit;  Bridges,  Judge.  Case  17^. 

Receipt.     IntentU 
Judge  Nicholas  dcliTi^red  the  opinion  of  the  onart*  October  fjl. 

•  The  plaintiffs  in  error  sued  In  cove- 

nant upon  a  written  agreement  executed  by  then 
and  the  defendant  Logan,  wherein  it  was  recited  and 
ageed,  in  substanc^e,  as  follows,  to  wit :  That  they, 
ua  administrators  with  the  will  annexed  of  Thomas 
BelJ,  held  a  note  and  three  receipts  for  money  on 
Vol.  VII.  n 
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Bell's  -^ 

Adm'ps         James  B»»1K  of  whom  liosran  ww  the  excrutor  ;  that 

v8.  JamiHi  B^l  wall  entitled  to  one  eifflith  part  of  the  e»- 

^^^^'  tate  of  Thomas  Bell  imder  hi?  trill ;  tlint  the  note 

'^  and  receipts  nhonld  re«t  uncollpcted  until  a  settle- 

ment of  the  estate  of  Thomas  Bell  ronid  he  had  he- 
fore  rommissinners,  and  that  if,  nf^er  dednrtinff  the 
ei«^hfh  part  of  Jame?  Brll.  there  should  be  a  balance 
ftill  dne  from  him  on  said  notes  and  receipts,  then 
-  said  Loiran  ao^reed  to  pay  the  administrators  that 
balance.  The  declaration  avers,  that  a  settlement  of 
the  estate  of  Thomas  Bell  had  thereafter  been  had 
before  connty  conrt  commissioners,  and  the  eiffhth 
part  thereof  ascertained  to  be  i!k759,  "  which,  de- 
ducted from  ihe  amount  of  said  note  and  three  re- 
ceipts with  their  aecriiins  interest  until  the  time  of 
•ettlement.  lefl.  a  balance  cominir  to  said  administra- 
tors of  t408;^'  and  then  concludes  with  a  breach  for 
the  non-payment  of  said  balance. 

The  defendant  demurred  to  the  declaration,  and 
tbe  circuit  court  sustained  his  demurrer. 

The  ontv  ground  upon  which  the  declaration  can 
be  sustained  is,  that  the  receipts  bore  interest  ac- 
cordinjrto  their  own  lecral  import  and  effect,  or  that 
inch  effect  was  ^iven  to  fhem  by  the  covenant  sued 
on.     For  without  charsrinfir  James  Bell  with  accru- 
^•a***^*^?^    inif  interest  on  the  amounts   mentioned   in  the  re- 
/ormonej"^  ceipts,  the  balance  is  in  his  favor  and  not  against 
does  not  tlim« 

charfte  re- 
ceiptor with        As  matter  of  law  a  receipt  for  monev  does  necet- 
interest  sarily  of  itself  compel  the  receiptor  to  pay  interest. 

It  is  natter  of  '*  '•  matter  of  discretion  with  a  court  or  jury  wh^ 
discretion  ther  to  allow  it  or  not.  Nor  does  the  covenant  su^ 
withthecouri  pel  on  here  varv  the  extent  of  the  liahility  of  James 
Sier"  to  allow  ®®^'  '"  ^^^*  particular.  It  is  merely  an  agreement 
it  or  not.  to  pav  the  balance  that  mav  ultimately  be  found  das 
.  .  bv  him.  Whether  or  not  he  should  be  charee^ 
ac^ewnt***  ^'>^  interest  on  the  amounts  mentioned  in  the  re» 
ofa  receipt  ceipts  was  to  be  ascertained  from  extrinsic  circom* 
for  money  dr.  stanoes.  We  Cannot  say,  as  a  mere  lepal  deduction, 
oha«e7J^**'  that  he  was  charffeable  with  interest.  There  are  na 
eeiptorwith    facts  or  circumstances  alleged  in   the  declaratiea 

interest,  as  a  frooi  which    such  an  inference  could  be  draira' 
iBatter  of  law 
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Nor  is  it  even  averred,  in  broad  and  i^eneral  terms,  Colb 
that  he  was  so  chargeable,  so  aF  to  allow  a  traverse  q^^j^w.  . 
and  investigation  of  his  liability  on  that  score.  The    ,..,*., 
declaration  treats  it  as  a  mere  legal  deduction  that 
he  was  liable  forthe  accruing  interest.     We,  there- 
fore, concur  with  the  circuit  court  in  opinion  Bfii  td- 
the  insnfficiency  of  the  declaration. 

The  judgment  must  be  affirmed,  witb-costfi* 

Jl£mrae,  for  plaintiib. 


Cole  vs.  Damron. 

fcrror  to  the  Floyd  Cirooit;  RoBBiWi,  Judge.  Cam  ^7i^ 

OccuparU,     Reni. 
Chief  Jaitiee  RoBERTiow  iJelivcred  the  Opinion  of  the  Conrt.  Oti^ber  )t8> 

This  court  having,  in  1834,  V  Litt. 
19a,  reversed  a  decree  of  the  Fleming  circuit  court 
perpetually  enjoining  a  judgment  in  ejectment,which 
had  been  obtamed  by  Philip  Cole  against  Rtchard 
Damron  in  the  Floyd  circuU  court,  and  having,  by- 
its  mandate,  directed  the  circuit  eourt  to  dismiss  the 
bill,  that  court,  on  the  return  of  the  cause,  appoint* 
ed  commissioners  to  assess  improvements,  rents,  &c. 
under  the  occupying  claimant  law.  A  report  re- 
turned by  the  commissioners  having  been  quasbed, 
^«  f/ie  ease'^  was  remanded  to  the  Floyd  circuit  court, 
where  other  commissioners  were  appointed,  and,  in 
1828,  made  a  report.  Shortly  after  which,  '^Ae 
«<i/"  was  abated  by  the  death  of  Richard  Damron. 
In  1830,  an  order  was  made  reviving  "i/ie  wift"  in 
the  name  of  Abraham  Damron,  ^'soh  heir^'^  and 
thereupon  excei>tions  to  the  report  were  argued  and 
overruled,  and  a  judgment  rendered  in  favor  of  A. 
Damron  against  Cole  for  the  amount  assessed  after 
deducting ^e  years^  reni. 

The  statute  of  181^,  II  Dig.  957,  is  the  only  leg- 
islative act  applicable  to  the  case.  The  act  of  1890 
had  been  repealed,  and  was  n^er  applicable,  because 
the  judgment  had  been  rendered  prior  to  its  passage. 
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Cols  See  proviso  to  the  tenth  section.    The  act  of  I8S& 

^     ^'^         does  not  apply  for  the  same  reason.     See  the  last 
^'  ^  ■  -   proviso  to  the  thirteenth  section. 

We  xannot  ascertain  from  the  recorct  v^hether  pro* 
ceedings  for  improvements  were  before  the  chancel- 
lor or  the  common  law  judge  ;  and  it  is  not  materi- 
al Which  tribunal  the  style  of  the  proceeding  mi|:()t 
literally  import,  because  the  same  individtial  held 
the  coutt  in  both  capacftfes.  If»  as  we  presame  was 
the  case,  the  bill  was  dismissed  us  directed  by  this 
court,  a  revivor  of  it  was  unnecessary  and  improper; 
a  motion,  by  the  proper  person  or  {lersons  for  the  ap 
pointment  of  commissioners,  would  have  been  al 
that  was  necessary  or  proper,  even  if  the  snit  is 
chancery  had  not  been  dismissed.  We  need  not  de- 
cide whether  a  revivor  of  the  ttutfton  in  the  name  of 
the  heir  only  would  have  been  proper.  On  the  re- 
turn of  this  case,  an  application  must  be  again  made  | 
for  commissioners. 

The  judgment  must  he  reversed  for  two  reasons: 

I.  The  commissioners  and  the  court  restricted  the 
allowance  for  rents  to  five  years.  This  Is  complaia- 
cd  of,  and  is,  we  think,  erroneous* 

The  third  section  of  the  act  of  1812,  afler  declar- 
ing that  a  bona  fide  occupant  shall  not  be  liable  fcT 
rent  prior  to  the  jud^mnU  or  decree^  provides  tliat  he 
shall  not,  <^  hy  any  aeJay  or  hindrance  of  juHice,  ^tf 
BHdijydgment  or  decree^  become  chargeable  tciih  rtnifir 
more  than  five  years.^^ 

Third  ieolidn  'f  1^'^s  we  Understand  as  meaning  ttiut  tlie  occupant 
ofuctofisu,  shall  not  be  liable  for  more  than  five  years'  rent  in 
relatiTe  to  li-  conseqtiencc  of  the  delinquency  or  default  of  the 
cnpanVfor  ^"  successful  claimant  aAer  judgnient  or  decree,  nor  in 
rent^  constru-  consequence  of  any  delay  or  hiiidranre  of  justice  tn- 
«d.  cident  to  a  proceedings  under  the  occupant  tatt^  for  vmr 

If  occnpant  l>»w«w*en/«.  The  legislature  could  not  have  intended 
enjoin  or  eu^  such  manifest  injustice  and  invasion  tts  would  be  le^ 
percede  the  galized  if  an  occupant  shall  be  chargeable  ivith  only 
i'ttnuiTlV/"^  ^^®  years'  rent  after  judgment  of  eviction,  even 
fai1"hciB  though  he  shall  have  wrongfully  suspended  the 
chargeable  judgment  for  twenty  years  by  injunction  and  appeal. 
ifith  rent  \^  y^^  enjoiu  or  supercede  the  judgment,  and  eventu- 
tKgiSent.  ally  fail,  he  is  chargeable  with  rant  from  the  date  of 
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ilie  judgment.     Why  then,  if,  by  either  or  both  of  Cole 
the^e  means,  he  suspend  the  jiutgment  for  ten  years,  p.^i^^^ 

should  his  liability  for  rent  be  restricted  to  five  years.^  -     1 

Such  a  construction  is  not  required  by  the  letter  of  the 
statute,  and  would  seem  to  be  unreasonable  and  un* 
just.  '^  Delay  or  hindrance^'*^  after  judgment  or  decree^ 
means  delay  or  hindrance  in  the  proceeding  for  m- 
provenients^  and  not  any  susjiension  of  the  judgment  or 
decree  tlselfby  injwiction  or  appeal.  The  occupant  may 
hold  the  land  until  the  value  of  his  nnprovementa 
be  secured  by  bond  or  by  judgment;  still  he  will 
be  chargeable  with  rent  during  his  occupancy  be- 
tween the  judgment  of  eviction  and  the  delivery  of 
a  bond  or  ihe  date  of  a  judgment  for  the  improve^ 
ments,  unless  the  intervenient  period  shall  exceed 
five  years,  and  then  he  will  be  liable  for  five  years 
only.  Tlie  successful  claimant  may  himself  basteo 
the  period  when  he  may  have  a  habere  facias.  If  he 
be  negligent  or  delinquent,  so  as  to  extend  the  time 
beyond  five  years  from  the  date  of  his  judgment,  he 
shall  not  thus  subject  the  occupant  as  a  tenant  ad 
libitum.  Tne  occupant,  upon  his  part»  may  act  in 
good  faith,  and  proceed  for  his  improvements  with 
due  diligence,  and  nevertheless  the  delay  incident  to 
Buch  a  proceeding,  involving,  as  it  frequently 
does,  vexatious  and  controverted  points,  may  pro^ 
tract  the  final  adjustment  beyond  five  years  from  the 
judgment  of  eviction.  It  was  for  such  delay  asthis^ 
and  such  only,  that  the  limitation  in  the  third  sec^ 
tion  was  prescribed. 

The  time  during  which  the  judgment  or  decree 
itself  shall  have  been  suspended  by  injunction  or  ap- 
peal,  should  be  excepted  Irom  the  computation  ;  and 
during  that  time,  however  long  it  may  be,  the  oc- 
cupant should  be  charged  with  rent ;  and  lie  should 
also  account  for  the  profits  for  whatever  other  peri- 
od, after  judgment,  he  occupied  the  Jand,  not  to  be 
extended  in  the  computation  beyond  five  years. 

In  this  case.  Cole  is  entitled  to  rent  from  the  date 
of  the  judgment  of  eviction  to  the  dissolution  of  the 
injunction,  and  for  the  time  suci^eeding  the  dissolu- 
'^'  tion,  if  it  do  not  exceed  five  years  ;  and  if  it  do,  he 
^iff  is  entitled  to  fi\e  years'  rent  m  addition  to  what  ho 
J  ^   h  OS  a  right  to  durmg  the  suspension  of  his  judgment. 
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BcsLErg  when  neither  party  conld  have  instituted  any  pro- 
C'M'i-iu  cecding  for  assessing  improTcments  under  the  act 
1_ of  1812. 

pe^ieTpi.T/  "•  The  vahie  of  the  improvements,  as  assessed, 
judgnienior  after  deducting  rents,  exceeds  three  fourths  of  the 
decree  n.  assessed  vahie  of  I  he  land  in  it  native  state  ;  coose* 
paIafor*^n"'  quenlly,  according  to  the  provisions  of  the  act  of 
•cs«efl  value  1812,  Colo  was  not  bound  to  pay  fgr  the  improve* 
ot  iiDpruvc-  roentS)  unless  he  had  elected  to,  do  so,  and  take  tha 
To^rd^nii^t  ^^  '^'"''  T^*  record  shews  no  such  election.  There- 
Ahcw  u!at  oc  fore,  the  circuit  court  erred  in  rendering  a  perenip. 
cui>ant  dfct.  tory  judgment  or  decree,  as  it  did,  against  Cole  for 
ed  to  pay  for  the  amount  assessed  for  improvements. 

the  inif>rove*  .  ■ 

tncots  and  Wherefore,    without  noticing  other  points,   the 

take  the  land  consideration  of  which  is  not  now  necessary,  the 

judgment  or  decree  (whichever  it  may  be  deemed} 

for  the  assessed  value  of  improvements  most  be  re* 

versed,  and  the  cause  remanded. 

MorehMdy    Wictdiffi  and    RToo/ey,   for  plaintiff  r 
pMonroe^  for  defendant. 


15DICTMENT.      Bosloys  VS.  The  Commonwealtii. 

Cafe  175.  Error  to  the  Merocr  Circuit;  Kei.lt,  Judge. 

Indiciment.    ^ssauU  and  BaUery,     Fcrdia.    Judg- 
ment. 
October  23.     Ju<tgo  Umderwood  delivered  the  opinion  of  the  court. 

Three  men,  named  Bosley,  were  joints 
Indictment  ]y  indicted  for  an  assault  and  battery  committed  on 
efa/foran""^"  Demare,  They  pleaded  not  guilty  joinUy,  were  tried 
AMrfuh  nnd  jointly,  and  found  guilty  jointly,  by  the  verdict  of  the 
battery  may  jury.  The  jury  assessed  their  fine  at  two  hundred 
J^i°'"*' ^"**  and  fifty  dollars,  and  thereupon  the  court  rendered 
tri  ™,"buf  Uie  &  judgment  jointly  against  them  for  the  amount  so 
v«>rdic(  and     assessed. 

MuftTJ^lev-       '^^^  error  assigned  is,  that  the  verdict  and  judg- 
«ral.  ment  should  have  separately  ascertained  the  liability 

of  each  defendant. 

We  think  the  verdict  and  judgment  erroneous. 
Although  the  law  allows  a  joint  indictment  and  tri- 
al, still  a  joint  judgment  is  erroneous,  becaose  there* 
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by  one  of  the  clefendants  may  lie  compellecl  to  pay  '^*»»»lk 
the  whole  amount,  and  in  that  event  he  would  not  ^^^^Vs. 
be  entitled  to  contrihntion  from  his  co*defendants.  FnAMr. 

Thus  the  other  defendants  would  escape  punishment  "■""■" ^ 

entirely,  and  the  whole  burden  mis^ht  fall  upon  him 
who  was  least  blameablc  in  the  transaction.  So  far 
it  would  savor  of  punishing  one  man  for  the  guilt  of 
another. 

But  the  point  is  well  settled  by  authority,  and 
therefore  it  is  nee«lless  to  do  more  than  to  refer  to 
the  books.  See  Jones  vs.  The  Commonwealth  of 
Virginia,  I  ChH.  555  ;  XI  Coke.  42  ;  H  Hawkins, 
633 ;  Baron's  Abridgment,  title  Fines  and  Amerce- 
ments, letter  C.  5. 

The  judgment  must   be  reversed,  and  held  for* 
naught. 

Ow^ley^  for  platntifis;  Morelie<tdy  Attorney  General, 
for  Commonwealth. 


S.  Tribble  et.  al.  vs.  B.  Frame.        t,.sfas»Jij?'1, 

Error  to  the  Chirke  Circuit;  Shannon,  JikI^o.  (j^j^  17^     ryimSOel 

Forcible  entry  and  detainer.    Oommon  lavs  right  of  entry.  r'^  *^i 

€hicf  Justice  RoBRRTROif  ileliFcred  the  opinion  of  the  court*      Octobor  24 . 

This  is  an  action  of  assault  and  bat- 
tery, instituted  by  the  defendant  against  the  plain- 
tiffs in  error,  and  is  one  of  a  multitude  of  suits  for 
trespass  which  have  oKisTnnted  from  an  obstinate  and 
violent  contest  between  William  Frame  (the  defend- 
ant's father)  and  Samuel  Tribble,  (one  of  the  plain^ 
iffs,)  about  a  few  acres  of  land  alternately  occupied 
by  each  of  them,  since  a  judgment  In  ejectment, 
whereby  the  land  was  adjudged  to  be  the  proi>erty 
of  Tribble^s  vendor. 

The  land  had  been  cleared  and  enclosed  by  a 
£enc«,  in  the  winter  1822,  by  a  tenant  holding  under 
S.  Tribble,  Sr.  but  neither  of  the  belligerent  claim- 
ants had  ever  resided  on  it.  The  case  of  Tribble 
vs.  Frame  et  al.  V  Li^tell,  287,  presents  the  mate- 
rial Eacts  respecting  the  title,  as  well  as  those  relat-' 
ing  to  the  possession  and  conduct  of  the  parties 
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etTl^*^        prior  to  the  22nd  of  Mav,   1822.     In  that  year  tbe 

vfi.  ground  claimed  hv  S.  TrihWe  and  Wm.  Frame,  Sr, 

Frams.  produced  a  crop  of  to1>acco,  planted  in  part  by  each 

— of  them,   and  the  whole  of  which   was  cullivaled 

occasionallv  hv  each,  both  of  them  claiming  the  en* 
tire  crop,  and  the  exclusive  possession. 

In  April.  1823.  one  of  Wm  Frame's  sons  had  be- 
g%m  to  ploneh  the  land  On  the  30th  of  (hat  month, 
whilst  the  son,  who  had  V>een  ploushinc;,  was  at 
'  breakfast,  and  when  no  person  was  on  the  ground, 
the  plaintiffs  in  error  entered  upon  it  with  a  cart, 
and  were  engraved  i^  the  act  of  loading  the  cart  with 
rails:  whereupon,  William  Frame,  Sr.  having  been 
notified  of  the  fact,  went,  with  the  defendant  in  er- 
ror and  others,  upon  the  land,  and  h a vinsr enquired, 
in  a  loud  voK-e.  "  Wkal  does  all  this  twean?"  was  an- 
•swered  hv  S.  Tribble,  Sr.  *'/  am  taking  this  fence 
from  ithere  I  do  not  XMnt  it,  and  puUing  it  uhere  I  dm 
want  it — and  I  want  you  to  go  away  and  not  inierrupt 
me.'*^  The  plaintiff  and  one  of  his  brothers  imme- 
diatelv  befcan  to  throw  the  rails  out  of  the  cart. 
Whereupon,  S.  Tribble,  Sr.  struck  the  plaintiff,  and 
a  general  affray  ensued.  This  suit  is  brought  for  a 
battery  in  that  rencounter. 

The  plaintiffs  relied  on  pleas  setting  out  in  Icffal 
form  and  manner,  the  forccroing  facts,  accordtnft  to 
their  tnie  effect;  and  the  jury,  sworn  to  try  the 
issue,  found  a  verdict  for  the  defendant  in  error  for 
$50  in  damajflfes;  for  which  the  court  rendered  judg- 
ment, after  overruling  a  motion  by  the  plaintifls  in 
error  for  a  new  trial.  • 

S.  Tribble,  Sr.  hehl  the  paramount  title  to  the 
land,  and  had  a  |)erfecl  legal  right  to  enter  upon  it^ 
If  the  possession  should  l>e  deeme<l  to  have  been  his 
ever  since  May,  1822,  to  the  moment  of  the  battery, 
there  can  be  no  doubt  that  the  battery  was  justifia* 
ble;  for  it  cannot  be  doubted  that,  as'force  was  era- 
ployed  to  dispossess  him  of  the  rails,  he  had  a  right 
to  resist  by  striking  the  assailant.  Mcllroy  vs.  Cock* 
ran,  II  Marsh.  211. 

But  the  counsel  for  the  defendant  insists  that  Wm. 
Frame,  Sr.  was  inihe  actgal  possession  of  the  land^ 
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nnci  had  a  right  lo  repel  the  plaintiffs  by  force;  and  ^'f  ^^" 
that,  therefore,  the  verdict  was  right.  vs. 

Were  it  admitted  that  the  facts  are  such  as  to  have  ^*^^^' 
*  Authorized  the  jurv  to  find  the  state  of  case  suppos-^         ^ 
ed  by  the  defendant's  counsel,  it   would  become  ne- 
cessary to  decide  whether  Frame  had  a  legal  right 
to  resist,  by  force,  a  forcible  entry  by  Tribble. 

According  to  the  common   law^  a  fierson  holding  At  common 

the  title   to   land,  and   having   the   right   of  entry,  {f^f,?  ^7«'>» 

...  *      li  .*  *  , -^ '  noidinr  the 

might  use  actual  force,  if  necessary,  for  overcommg  title  lo  land 

anv  forcible  resistance;  because   his   right   of  entry  md  hnving 
1)eing  |>erfect,  no  other  t)erson  could  lawfully  resist  ^^  "^^'.  *^ 
him  in  the  esrercise  of  his  perfect  right.     The  Brit-  lise^uctuJu 
jsh  statutes  of  forcible  entry  and  detainer,   declared  force  to  »ffcct 
that  an  entry,  with  actual  force,  should  subject  the  n*.*"^*"^" 
party,  so  entering,  to  an   indictment  for  any  conse-  ute^  of  forci- 
quential  breach  of  the  public  peac«,  and  to  restitu- ble  entry  and 
f    tion  of  possession,  and  also  to  an  action  of  trespass,  detainer  have 
i     But  the«?e  statutes   have  ever  been  so  construed  »«  "onsuued^to  1 
'    not  to  affect  the  common  law  right  of  justifying,  in  de«iroy  the     f 
an  action  of  trespass,  quare  clausum  frisit^  the  forci-  commoM  law  \ 
:     ble  entry,  by  pleading  and  proving  a  right  of  entry;  ",f,!lYn^an^'' 
and  hence,  Uberum  tenementum  has,  notwithstanding  a'ctiofi  of 
those  statutes,  been  always  held  to  be  an  effectual  tr«p.»88 yuare 
plea  to  the  action  of  trespass,  and  thus  proves  that  i^.V^Jf^  •friz 
the  right  of  entry  is  a  right  to  make  an  actual  cntryTuiry,  by 
on  the  land.  Ba.ab.  Porr-ihle  Entry  and  Detainer,  A.  pleading  and 
IllJa.  Law  Die.  88;  Til  Chittv's  Blackstone,  4  and  »'T°V"f  •, 
5.  n.   12;  lb.  170.  and  notes:  Sel    n.  p.     Whether  2^^^^/^' 
the  common  law  right  of  applying  force,  if  necessary^  uementum  it 
to  the  person  of  the  occupant,  was  affected  by  the  g*J"^  P'«»  '** 
statutes  has  not,  so  far  as  we  know,  been  distinctly  ^^„^ 
settled  by  satisfactory  authority.     This  court  truly 
said,  in  the  case   of  Trihhle  vs     Frame  et   al.    Ill 
Mon   that  the  right  of  entry  does  not,   per  «e,  give 
the  right  to  use  violence  upon  the  person  or  person- 
al profiertv  of  the  n*»rson  in  the   possession  of  the 
land.     Rut,  in  thwt  case,  there' is  no  distinct  decla- 
/  ration  a«!  to  the  ri^rht  to  employ  force  to  the  person, 
/    if  it  «lnll  he  rendered  necessary  to  the  accomplish- 
I     ment  of  the  entry,  in  co?icpquence  of  personal  resist- 
I     ance  with  force.     In  ^'dlrov  vs.  Cockran,  (supra,) 
I      it  was  correrflv  d«»'*id<»d    that   the    possessor  has   a 
I      ric^ht  to  rp«ist,  with  force,  a  forcible  intrusion.     But 
Vol,  Vn.  76 
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TaisBr.K         whether  such  resistance  would  be  lawful  against  » 
'^  ^Vt.  person  having  a  right  to  enter,  was  not  considered  in 

rnAMB*.  \  that  case.  We  deem  it  wholly  unnecessary  and  even 
**"■'"  *  -^  eitra-judicial  to  express  an  opinion  an  thai  point  in 
I  this  case  ;  for  we  are  clearly  of  the  opinion,  that  S. 
Tribble  was  in  the  actual  posiression  of  the  land  be- 
fore and  at  the  time  of  the  »ffrav.  and  that  Frame  had 
no  right  to  resort  to  force  to  eipel  him,  and,  in  doing 
•o,  was  the  agressor. 

It  seems  to  us  that  TrihMe  was,  by  construction 
of  law,  in  the  actual  posscf&sion  of  the  land  during 
tlie  year  1822 ;  for  though  he  and  Frame  both  used 
and  cultivated  the   ground,  sometimes  alternately 
and  sometimes  simultaneously,  as  the  superior  right 
•  was  in  TribUe,  the  law  deemed  the  entire  actual 
possession  his.  Hord  vs.  Bodley,  V  Litt.  88.  There 
16  no  fact  that  would  authorize  a  jury  to  infer  an  in- 
tentional dereliction  or  actual  abandonment  of  that 
possession,  or  an  ouster  by  Frame  during  the  fait 
/  and  winter  of  1822  3.     Then,  the  entry  by  Frame, 
«r  by  his  son  for  him^  in  April,  1823,  was  tortious  : 
I    moreover,  it  was  not  of  such  a  character  as  to  have 
operated  as  an  actual  or  constructive  disseizin.     But 
ii  it  could  be  deemed  an  ouster  of  Tribble^s  actual 
possession,  Tribble   certainly   had  a   perfect   legal 
j'iffht  to  regain  his  possession  by  a  lawful  entry;  and 
it  38  immaterial  whether  he  had  or  had  not  a  right 
to  apply  actual  force  to  the  person  of  the  defendant 
in  error,  in  the  act  of  entering,  in  order  to  consum- 
mate  the  entry,  because  no  such  force  was  exerted 
^  efaering.     nt  had  enteredon  tite  land  and  was  in  il^e 
iictual  and  rightful  possession  of  it,  using  it  lawfully 
as  his  own,  when  force  was  used,  not  to  prevent  a  tor- 
tiou9  entry y  but  to  exj)el  him  after  he  had  full  and 
'  complete  possession,  and  to  frustrate  his  enjoyment 
of  ine  land.     It  cannot  be  shewn  that  actual  force 
was  employed  in  the  act  of  entering  ;  nor  can  it  be 
doubted  that  Tribble  had  actually  {perfected  his  en- 
try and  was  in  actual  possession  when  he  was  assail- 
ed by  Frame.     In  Tribble  vs.  Frame,  V  Littell,  88, 
this  court  decided,  upon  similar  facts,  that  Tribble 
must  be  presumed  to  have  been  in   possession.     In 
that  case,  Tribble  and  his  son  had  entered,  in  May, 
IS22,  on  the  land^  and  were  making  a  fence.     In  this 
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case,  Tribble  and  Ms  son  had  entered,  in  April,  TribbxiR 
1823,  and  were  removing  a  fence.     And  the  court,  in  *^  ^^^ 
that  caae,  said — "  the  right  of  Cribble  to  enter  re^TaAus. 
mained,  and  that  right  may  have  been  thereafter  ex-  ■  ■    ■ 
erted  by  his  actually  entering  upon  the  land,  and  from 
the  fact  of  his  being  upon  the  land,  using  it  as  hisown, 
he  muat  be  presumed  to  have  so  exerted  his  right.'' 
That  case  must  be  decisive  of  this.     The  facts  here 
are  substantially  the  saine,  and  evince  an  entry  and 
9l  pedis  poesessio  unimo  chman^i*     ^^  are  of  the  opin- 
ion, that  the  jury  had  no  right  to  inier  from  the 
fects  that  Tribb4e  was  not  in  the  actual  possession  of  # 
the  land,  daiming  and  using  it  as  his  o^vn,  at  tlie 
time  of  the  battery ;  and,  consequently,  the  judg- 
ment cannot  be  sustained  unless  the  defeniiant  wa^ 
justifiable  in  forcibly  attempting  to  lake  away  the 
rails.     As  the  land  belonged  to  Tribble,  he  could 
not  have  been  guilty  of  a  trespass  upon  it,  or  upon 
any  thing  pertaining  to  it;  being:  in  lawful  posses- 
sion, he  had  a  right  to  remove  the  rails^especial- 
iy  as  his  tenant  made  them,)  and  the  defendant  had 
not  a  legal  right  to  retake  them  by  force.     If  Frame 
had  such  a  prior  actual  possession  as  would  have  en- 
titled him  to  restitution  under  the  statute  of  forci- 
ble entry  and  detainer,  that  was  his  only  lawful  re- 
roedv.     Being  actually  ousted,  he  had  no  right  ta 
use  jforce  to  regain  the  possession.     It  was  the  poli- 
cy of  the  statute  to  prevent  such  self-redress.     And, 
moreover,  it  could  not  have  t}een  resorted  to  wKh- 
out  defeating  Tribble's  right  of  entry.     If  he  had 
been  afraid  to  enter  upon  the  land,  he  might  have  Person  bar- 
made  a  constructive  entry.  But  he  had  an  undoubt-  ipg  the  legal 
ed  right  to  make  an  actual  entry.     He  did  make  it,  ^^^^^'  **^'?*'' 
and  without  the  exertion  of  actual  force.  actuarpos!.^ 

Being  thus  in  possession,  he  bad  a  right  to  remain,  "f*!',®?*  ***■  * 
-14  't--  u-  ®—        *  1  ngbt  to  repel 

and  to  use,  m  his  own  way,  his  own  property,  and  by  force,  if 

had  a  right  to  repel  forc«  by  force,  so  lar  as  became  necewarj, 

necessary  to  defend  his  possession  and  use.     If,  by  ^^7  attempt 

entering  on  the  land  to  plough  it,  and  by  beginning  *„ Sit'^'^*^^? 

to  plough.  Frame  acquired  ibe  exclusive  actual  pos-  ment  thereof; 

session  of  the  land,  though  he  had  not  the  titl^,  sure-  of  of  the  tt9p 

ly  Tribble's  entry  (shortly  afterwards)  vested  the  ^^^^^^ 

exclusive  actual  possession  in  him,  especially  as  the  apnfrtafnhix. 

land  was  his. 
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TftiBBUB  The  statute  of  1810,  of  this  state,  cannot  material- 

KT  AL.  ly  ^ff^^^  jIj jg  case.     It  shouhl  not  be  conatrueil  as  af- 

Frame'  fecting  the  cominoniaw  right  of  entry,  or  the  legal 

^ consequences  resulting  from  an  actual  entry  to  any 

Ours  Rtius  greater  extent  than  they  had  been  affected  in  Eng- 
?rVTd  dr!""  land  l>v  the  statutes  of  fonihle  entry  and  detainer 
tmner  cto  enacted  in  that  kingdono.  The  statutes  of  Eiiglaiid 
not  affc  I  the  j^  ^^^^y  ^^  actual  force.  The  Kentucky  statute 
drtVenUT  ftPl>*'e8  not  only  to  entries  with  acUial  force,  but  ah 
to%re.ter  SO  to  entries  willrout suc^h  force,  but  against  the  will 
extent  than  of  the  person  in  actual  possession  at  the  time  of  en- 
^l**.  ^t1  "on  •try.  But,  surely,  as  the  statutes  of  England  did  not 
"g^rJiesub/ect  lake  away.the  right  of  entry  in  fact,  there  can  be  no 
havo  been  good  reason  for  supposing  that  our  statute  of  lolU 
construed  to  ^^^  jntentfed  to  have  such  an  operation.  In  Eng- 
ShVin^EV  '»»^'  «  person,  ha^ittg  a  right  of  entry,  was  deemed 
land.  in  the  actual  possession  whenever  he  made  an  actual 

entry,  and  could  not  be  evicted  in  any  other  legal 
^eVnot  take  mode  than  by  a  proceeding  under  the  statutes  of  lor- 
awny  the  cible  enli^  and  detainer.  His  entry  was  as  beneli- 
common  law  ^Iq\^  ^g  lawful  and  as  effectual  as  it  would  have  been 
rightof  entry.  ^^.^^Q^^^i^g  to  th^  coDimon  law,  except 4>nly  that  he 
hRrrrUht'oi  was  JiabJe  to  restitution  under  the  statutes;  and 
entry  and  might  have  been  responsible,  mminalti^,  for  any 
who  makes  breach  of  the  peace  committed  in  the  act  of  entering, 
an  actual  j^g  ^i^^  practical  construction  and  operation  of  the 
sTmfaUoTof  British  statutes  had  been  long  settled  and  well  under- 
that  riffht,  stood  prior  to  the  enactment  of  the  statute  of  1810, 
can  eniy  be  ^^^  should  presume  that  the  legislature  of  Kentucky 
mX^inted  intended  that  the  provisions  of  that  act  slK)uld  have 
out  by  the  the  like  effect,  and  no  other,  on  the  right  of  entry, 
statute  of  for- An  J  such  has  been  its  interpretation  by  this  court- 
and  deu'iLr.  T^is  might  be  shewn  by  many  intimations ;  and  is 
Any  forcible '  directly  and  undeniably  recognized,  as  too  unque»- 
intrusionona  tionable  to  be  debated,  in  the  case  in  V  Littell  bc- 
actual  poi-"  tween  these  same  jiarties,  and  in  every  respect  like 
session  is  ac-  this.  We  could  not  disturb  a  doctrine  so  firmly  es- 
tionable.         tablished  by  both  analogy  and  authority. 

le^l'bi'f^ce  ^^^^  ""^^^  ^^  ***''^  ^^»"  ^*'*^**-  '^ '®  *  substantial 
any*  forcible  and  practical  right.  It  is  useless  to  talk  about  a 
attempt  to      right  of  entry  that  is  only  speculative.     A  right  of 

fl'o^mu^stbe  ®"^''>'  **  *  ^^^^^  ^^  ^^^^  ^  ^  ^^ ^^  which  tlie  right 
remoVo!]  ^e-  >»  attached,  and  thus  to  obtain  the  possession  in  fact. 
efindumiegem  A  possession  so  acquired  cannot  be  rightfully  divest- 
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eel  or  disturbed  in  any  other  mode  than  that  pre-  Tribbi.e 
scrihed  by  the  act  of  1810  ;  and  any  forcible  intra*  *^t  al. 
sion  npon  it  will  be  unlawful  and,  of  course,  action-  TsuyiM, 

able ;  otherwise,    the   prescriptive  right   of   entry 

woidd  be  a  mere  i^hadow.  But  it  is,  as  it  was  an- 
ciently, solid  and  availing.  I'he  action  of  ejectment 
is  founded  upon  it.  And  it  would  l)e  diificult  to 
shew  how  ejectment  could  be  maintained  in  any 
case  in  which  the  lessor  has  not  a  legal  right  to  enter 
on  the  land.  The  object  of  that  action  is  to  obtain,  . 
by  the  judgment  of  a  court  and  the  exeiutive  aid  of 
the  law,  the  actual  possession,  which  the  plaintift' 
was  unwilling  or  afraid  to  attempt  to  acquire  by  his 
own  act  of  entry,  but  which  he  might  have  thus 
obtained  and  lawfully  retained  unless  evicted  under 
the  statute  of  1810.  As  such  an  entry,  by  a  person* 
having  the  right  of  entry,  will  vest  in  him,  by  o|)era- 
tion  of  law,  the  actual  possession,  he  thereby  ac- 
quires, as  an  incident,  the  right  to  maintain  trespa&$ 
for  an  intrusion  upon  him,  and  may  re|>el,  by  force, 
any  forcible  attempt  to  expel  him  without  legal  au-^ 
thority.  The  statute  itself  is  founded  on  this  obvi- 
ous and  reasonable  principle. 

If  a  person  exercise  his  right  of  recaption,  even  * 
in  a   forciide  or  unlawful  manner,  still   he   has  a 
right  to  retain  his  property  when  thus  retaken,  and 
to  resort  to  actual  force  in  defending  his  possession^ 
against  the  former  possessor. 

As  Tribble  had  a  right  to  enter  on  the  land,  and  j 
did  actually  enter,  and  thereby  obtained  the  actuall 
possession  ;  and  as  Frame  was  in  fact  and  in  law  \ 
out  of  possession,  the  subsequent  entry  by  the  defen-  \ 
dant  was  without  the  authority  or  sanction  of  law  ;  f] 
and,  consequently,  the  attempt  to  rescue  the  pos-  uj 
session  by  force  was  wrongful,  and  jtistified  the  T 
force  with  which  he  was  repelled. 

Tribble  was  actually  in,  and  Frame  was  actually 
out  of  possession. 

Tribble  had  neither  done  nor  tvas  doing  any 
wrong  to  Frame.  He  had  not  touched  any  thing 
which  belonged  to  Frame.  He  had  not  assaulted  or 
menaced  the  |ierson  of  Frame.  He  had  entered  j)eace- 
bly,  and  without  the  exertion  of  any  actual  force, 
upon  his  own  land  in  the  absence  of  Frame,  and 
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TsiBBLJc        was  doing  that  and  that  only  for  which  Frame  could 
'^^  ^\%  ^^^G  had  no  cause  of  action  against  him  for  danna- 
raAMis.         g^f  because  it  was  not  a  trespass  or  an  injury  to  the 
'. —  person  or  property  of  Frame.     If  Frame  had  sub- 
mitted  to  tlie  enjoyment  by  Tribble  of  a  lawful 
right,  or  had,  for  any  sup|M>sed  wrong,  appealed  to 
the  law  for  redress,  the  scenes  of  outrage  and  vio* 
lence  which  resulted  from  the  tortious  conduct  of 
himself  and  coadjutors  would  never  have  occurred; 
and  this  and  sundry  other  suits,  growing  out  of  the 
aflfray,  sought  and  instigated  by  him^  would  never 
have*  been  brought.     He  and  his  party  committed 
the  first  breach  of  the  peace,  and  their  conduct  jus- 
justified  the  defensive  acts  of  which  some  of  them 
now  complain. 

Wherefore,  Mieving  that  S.  Tribble  was  in  the 

actual  possession  of  the  land  doing  nothing  wrong- 

-  ful,  and  believing  also  that  the  jury  ougnt  not  to 

have  inferred  that  he  was  not  thus  possessed,  this 

court  (Judge  Underwood  dissenting)  thinks  that  the 

'circuit  court  erred  in  overruling  the  motion  for  a 

new  trial.     Consequently,  the  judgment  must  be  re- 

^versed,  and  the  cause  remanded  for  a  new  trial. 

JSJonroe  and  Hoggin^  for  plaintiffs;  Hansonj  for 
defendant. 


IMsscat. 


Jwlge  Underwood  dissenting^  delivered  his  wen  opimon 
orJoUows: 

The  principal  question  In  this  cause, 
involves  a  doctrine  calculated  to  operate  extensively, 
and  miist  have  a  serious  influence  upon  the  peace 
and  good  order  of  society.  Differing  in  opinion 
with  the  other  members  of  tlie  courts  I  deem  it  j>ro- 
per  to  >issign  the  reasons  for  my  dissent. 

The  many  suits  between  these  parties,  and  the 
memljers  of  their  families,  have  grown  out  of  a 
series  of  battles  fought  in  contesting  the  possession 
of  a  few  acres  of  ground  recovered  in  an  action  of 
ejectment  by  J.  S.  Smith  from  Frame,  and  sold  to 
S.  Tribble,  &c. 

The  facts,  which  will  clearly  present  the  point  of 
law,  are  briefly  these.  After  Smith  had  recovered 
a  writ  o{  habere  facias  issued,  and  Tribble  was  put  in 
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possession.  Frame  claimed  compensation  for  his  im-  ^'^^"^t.e 
provements  under  the  occupant  laws,  and  asr  he  had  ^^ 

not  heen  paid^  upon  his  motion,  the  writ  of  Aa6ere  Fkame. 

Jacias  was  qnashetl,  and  a  writ  of  restitution  award- ^-* 

ed  him  under  which  the  sheriff  put  Frame  in  pos* 
session. 

Af\er  Frame  had  been  restored  to  the  possession 
under  the  writ  of  restitution,  and  in  the  month  of 
April,  1823,  he.  commenced  cultivating  the  fiekl 
which  had  heen  delivered  to  him  by  the  sheriff.  To 
prevent  this  (as  is  perfectlv  Hear  to  my  mind)  Trib- 
ble,  while  Frame's  son  had  quit  his  plonah  and  srone 
to  breakfast,  entered  upon' the  land  with  cart  and 
oxen  and  commenced  hauling  off  the  rails.  Frame, 
learninft  this,  went  with  his  party,  and  bv  forcibly 
throwinfir  the  rails  out  of  the  cart,  attempted  to  pre- 
vent Tribble  from  carryinsr  them  off,  and  thus  to 
render  the  field  useless.  Tribble,  resolved  on  ef- 
fecting his  object,  struck  Frame,  who  instituted  this 
action  for  the  battery  so  committed. 

The  defendants  in  the  circuit  court,  now  plaintiffs 
in  error,  asked  for  this  instruction,  ^'  that  the  writ 
of  possession  and  writ  of  res^titution,  and  the  sheriff's 
rektrns  thereon,  (all  of  which  had  been  read  with- 
out exception)  had  nothing  to  do  with  the  contro- 
versy, and  that  the  jury  must  entirely  disregard 
them."  The  court  refused  the  instruction,  and  the 
I'ribbles  excepted.  Whether  this  decision  of  the 
circuit  court  be  ri^^ht  or  wi*ong  is  the  principal 
point  for  our  determination. 

If  the  writ  of  restitution,  and  the  execution  of  it 
by  the  officer,  and  his  return  of  the  fact,  were  calcu- 
lated to  shew  that  Frame  was  in  the  actual  posses- 
sion of  the  field  ;  and  if  such  actual  possession  on 
his  part,  justified  him  in  repelling  the  entry  made  by 
Tribble,  and  put  Tribble  in  the  wrong,  so  that  he 
could  not  justify  the  battery  upon  Frame,  then  the 
court  decided  correctly  in  refusing  to  eive  the  in- 
struction. But  if  the  law  he,  that  Tribble,  as  pro- 
prietor in  fee  of  the  better  title,  had  a  right  to  enter 
upon  the  land,  and  having  succeeded  in  making  his 
entry  did,  iofo  facto^  divest  Frame  of  his  actual  pos- 
gessioD>  and  thereby  become  seized  in  such  a  manner 
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as  to  authorize  him  to  remove  every  thin^  apon  the 
land,  and  to  beat  any  one  who  miifht  offer  to  resist 
him,  then  the  instruction  ought  to  have  been  given. 

It  is  my  opinion,  that  Frame,  by  the  execution  of 
the  writ  of  posse^^sion,  was  placed  in  the  same  condi- 
tion which  he  occnpied  before  he  was  turned  out  by 
the  habere  facias.  It  is  idle  to  restore  a  tenant  under 
a  writ  of  restitution,  unless  he  is  thereaffer  to  hold 
and  enjoy  all  the  rights  which  belonged  to  him  be- 
fore he  was  dis^iossessed  A  writ  of  restitution  goes 
upon  the  ground,  that  the  tenant  was  improperly 
dispossessed,  and  that  it  is  right  to  restore  him  toafi 
that  he  has  been  deprived  of;  and  therefora  it  would 
be  suicidal  to  contend,  that  the  temporary  dispos- 
session placed  the  tenant  in  any  worse  condition  af- 
ter restoration,  than  that  he  occupied  before  his  re- 
moval. 

What  was  Frame's  situation  upon  the  land  ?  He 
had  entered  upon  it  in  virtue  of  a  junior  grant.  He 
had  improved  it.  A  judgment,  in  an  action  of  eject- 
ment, had  been  rendered  against  him.  He  had  not 
been  paid  for  his  improvements.  He  had  entered 
upon  and  imj)roveil  the  land  common  to  the  two 
patents  with  an  intention  to  take  possession  of  t^e 
whole  land  covered  by  his  patent.  He  had  been 
more  than  two  years  thus  possessed.  Spnith,  and 
those  under  whom  he  claimed,  had  never  entered 
upon  the  lap  prior  to  the  judgment  in  the  action  of 
ejectment  so  as  to  oust  or  divest  Frame  of  his  posses- 
sion. Under  these  circumstances  Frame  had  the  ac- 
tual possession,  or  possession  in  fact,  of  the  land. 
The  case  of  Carrine  vs.  Westerfield,  III  Marshall, 
333,  shews  that  the  occasional  use  or  enjoyment  of  a 
thing  according  to  the  purposes  for  which  it  was 
designed,  amounts  to  a  continued  possession  in  fad, 
^here  an  unceasing  intention  exists  so  to  continue  in 
the  use  of  it.  The  court  says,  ^<  where  there  is  an 
enclosure  for  the  mere  purpose  of  pasture,  which 
can  only  be  used  at  proper  intervals,  it  never  has 
been  supposed  that  the  continuity  of  the  owner's 
possession  was  interrupted  at  the  intervals  in  which 
his  cattle  were  not  actually  grazing  within  the  en- 
closure."   The  case  of  Chiles  &c.  vs.  Stephens^  IH 
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Marshall,  347,  shews  that  a  possession  in  fact,  or  ac-  Taibble 
lual  possession,  may  be  held  by  a  person  not  in  fact'*'^'" 


on  the  land.      See  ako  Brumfield  vs.  Reynolds,  IV  i-rams* 
Bibb,  8S8.  ^ 

The  foregoing  cases  do,  to  my  mind,  establish  be- 
yond a  doubt,  that  Frame  was  in  the  actual  possession 
of  the  land  upon  which  Tribble  entered.  Hi^  pos* 
session  was  acquired  without  fraud  or  violence  and 
in  perfect  good  faith,  being  invited  to  take  posses- 
sion by  a  patent  from  the  Commonwealth.  The 
lH^th  section  of  the  occupant  act  of  1612,  prohibited 
his  removal  by  a  writ  of  possession,  until  after  the 
return  of  the  report  of  commissioners  and  a  judg- 
ment  thereon,  or  the  execution  of  bonds  in  pursuance 
thereof.  He  was  further  protected  in  his  {lossession 
by  the  provisions  of  the  ad  of  1819  securing  the 
growing  crop,  from  which,  in  connection  witli  the 
act  of  1812,  it  is  clear  to  my  mind  that  the  legisla* 
ture  designed  that  the  occupant  should,  if  he  pleased, 
cultivate  the  land  and  enjoy  its  use,  until  the  question 
of  improvements  was  disposed  of^  and  a  writ  of  habere 
facioi  awarded.  Moreover,  it  seems  to  me,  that  the 
act  of  1810,  prohibiting  entries  into  land  ^^  with  any 
manner  of  foree,'*  and  declaring  that  all  entries  shall 
be  deemed  forcible,  within  the  meaning  of  the  act, 
which  are  made  without  the  assent  of  the  person 
who,  at  the  time  of  such  entry,  has  the  possession 
in  fact  of  the  premises,  and  providing  a  speedy  rem- 
edy  to  obtain  a  restoration  of  the  possession  when 
invaded  by  force,  has  an  important  bearing  upon  the 
present  controversy  in  favor  of  Fram^ 

I  cannot  admit  that  Tribble  may  rightfully  redress 
himself,  by  a  species  of  recaption,  in.  defiance  of  the     ^ 
provisions  of  all  these  laws.     I  do  not  concede  that 
Trihble's  entry  upon  the  land,  claiming  it  as  his 
own,  did,  at  that  instant,  terminate  the  possession  in 
fact  of  Frame,  and  invest  Tribl)le  with  the  actual 
poss&i^ion.     Wliere  two  are  using  the  same  land  or     *" 
house,  and  there  is  an  apparent  joint  possession,  the 
law  gives  the  possession  in  fact  to  him  who  hath  ti-^ 
tie.     Where  two  are  possessed  of  distinct  pans  of 
the  land  in  controversy,  claiming  under  different 
rights,  the  party  having  the  better  right  is,  acoord- 
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ing  to  the  fnipremc  court  in  tlie  rase  of  Hunt  vir. 
Wirkliffp,  II  Peters,  212,  in  constnictive  pos»ession 
of  all  *he  land  not  ocenpied  in  fnrt  hv  his  ailvereary. 
*  And,  accordinsf  to  the  case  of  Hord  vs.  Bodley,  V 
Litt  88.,  under  the  same  circumstanres,  the  |)art]r 
having  the  lietter  ricfht  is  in  constructive  possession 
t>f  the  whole,  not  excepting  that  occupied  in  fact  by 
his  adversary.  Without  deciding  which  of  these 
rnlen  is  correct,  it  is  my  opinion,  that  where  the  pos- 
session in  fact  is  all  on  one  side,  a  forcible  entry  up- 
on tfiat  possession,  akhon^h  made  by  the  party  hav- 
ing tlie  best  title,  does  not.  ipso  facto^  divest  the  ad- 
verse possessor  of  his  possession  in  fact,  and  convert 
it  into  the  possession  in  fact  of  the  ^lerson  making 
Ihe  ifercible  entry.  I  reffard  suc^h  an  entry  as  tor- 
tious, becanse  it  is  prohibited  by  law.  And  I  think 
»o  one  can  by  a  temporary  tortious  entry,  socb  as 
Tribble  made,  divest  the  possessor  in  fact  of  his  pos* 
lessien. 

That  Tribble'^s  entry  was  forcible,  and  therefore 
tortions,  under  the  statute  of  1810.  seems  to  tne  to 
be  clear,  if  we  give  effect  to  the  ohvious  meanini^  of 
the   lecrislatnre   as  expresseil    in   plain,   intelligible 
laninn^ff^-     Anv  entry,  with  or  without  multitude  of 
people,  aifainst  the  will  of  the  |)erson  possessed  of 
the  premises  in  fact,  is  declared  to  be  forcible.  Here 
Tribble  entered  with  his  hands,  cart,  and  oxen,  and 
airainst  th^  will  of  Frame,  who  was,  I  think,  pos- 
sesseil  in  fact;  at  least,  the  evidence  which  the  court 
were  required  to  instruct  the  jury  to  disregard  tended 
to  prove  so'h  a  possession.     Tribble  was,  therefore, 
/(4iilty  of  the  first  wronp.  He  had  no  more  right  to  en* 
ter  with  force  upon  the  land  possessed  by  Frame  than 
if  he  had  been  a  perfect  stranger  to  the  title.     Thia 
point  is  settled  in  the  case  of  Smith  &c.  vs.  Dedman. 
TV  Bibb,  192. 

If,  then,  Tribble  was  a  tortfeasor,  was  Frame 
bound  to  submit  to  his  forcible  c*onduct,  or  had  be 
a  riffht  to  repel  force  by  force .^  The  law  gave  Frame 
a  remedy  by  writ  of  forcible  entry,  but  was  he 
bound  to  stand  by  and  let  Tribble  forcibly  remove 
the  fences,  and  then  take  out  his  writ  }  I  think  he 
was  not  bound  to  stand  bv,  but  that  he  might  law- 
fully repel  the  aggression  by  force. 
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Iq  the  case  of  Mcllvoy  vs.  Cockraii)  II  Marghall,  Triable 


ET  A  r . 


vt. 


271  >  it  is  laid  down  that  the  possessor  of  the  realty 
may  justify  a  battery  in  repelling  those  who  invacte  Frame 
the  possession  by  actual  force.  Where  the  entry  is  - 
made  without  actual  force ^  although  it  may  be  con* 
St  rued  ujorce  in  law^  then  a  request  to  depart  is  nec- 
essary before  the  possessor  can  lawfully  lay  hands  on 
the  person  entering  and  turn  him  out.  When  sucli 
request  is  made  and  not  obeyed,  the  possessor  may 
seize  the  invader,  and  if  he  resists  by  violence,  and 
assaults  tlie  possessor,  lie  will  be  justified  in  using 
such  force  as  may  be  necessary  to  accomplish  thf 
object ;  and  however  jhtal  the  consequences,  they 
are  to  be  attributed  to  the  original  wrong  doer. 
These  doctrines  are  fully  sustained  hy  the  case  cited, 
and  are,  in  my  opinion,  based  upon  sound  reason 
and  morality.  They  0|)erate  to  secure  the  posses- 
sions of  men,  and  tend  to  check  the  unbridled  and 
wicked  passions  of  those  who  multiply  oppressions 
and  trample  upon  the  law.  In  this  case,  it  is  no 
where  intimated,  that  if  Cockran  had  the  better  ti- 
tle, that  would  have  authorized  him  to  remove  the 
(K>sts  and  rails  mentioned  in  Mcllvoy's  plea,  and  thus 
subjected  Mcllvoy  to  damages  for  the  assault  and 
battery,  without  regard  to  the  wounding,  charged  ^ 
in  the  declaration. 

In  the  case  of  Bobb  vs.  Bosworth,  Litt.  SeL  Ca. 
61,  it  is  held  that  no  one  can  lawfully  use  violence 
und  force  in  regaining  the  possession  of  a  slavor 
^<  It  is  not  material  (says  the  court)  whether  Bobh 
or  Bosworth  had  the  better  right  to  the  negro." — 
The  same  doctrine  is  maintained  in  III  Blackstone, 
4,  and  III  Inst.  134.  Recaption  must  not  be  *«  in  a 
riotous  manner  or  attended  with  a  breach  of  the 
Mace."  This  doctrine  is  expressly  applied  b^ 
Blackstone,  3  vol.  5,  to  real  property.  ^^  If  indivir 
duals,"  says  Blackstone,  ^^  were  once  allowed  to  use 
private  force  as  a  remedy  for  private  injuries,  all  so-* 
cial  justice  must  cease,  the  strong  would  give  law  to 
the  weak,  and  every  man  would  revert  to  a  state 
of  natare."  The  doctrine  of  self-redress,  except  in 
defence,  and  except  where  it  can  be  done  peaceably 
and  without  violence,  is  denounced  in  every  book 
where  1  have  seen  the  subject  treated  of ;  and  the 
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Taibbls       right  to  defend  oar  personi,  property,  mnd  pones* 

*^  ^Vt.         nofw,  against  the  lawlesa  conduct  of  every   illegal 

Fhamb!         aanibnt,  it  aa  clearly  maintained. 

5J~T  It  mav  be  raid  that  the  case  of  Tribble  rn.  Frame, 

*  in  V  Liu.  187,  jiiKtifies  the  entry  made  by  Tribhlc, 

and  authorized  him  to  remove  the. fences.  There  is 
no  expression  in  that  case,  which  sanctions  the  idea, 
that  the  holder  of  the  better  title  has  a  right,  either 
before  or  aHer  judgment  of  eviction,  to  enter  upon 
the  possession  of  the  occupant  by  force,  and  to  the 
danger  of  the  public  peace.  If  the  court,  in  that 
case,  believed  that  the  jury  were  authorize<l  to  infer 
from  the  evidence,  that  Tribble  entered  peaceahlv, 
and  thereby  became  possessed,  they  might  well, 
thereafter,  look  upon  Frame  as  a  wrong  doer,  and 

trustify  Tribble  upon  the  principle  of  self-defencQ. 
tut  if  that  case  intended  to  establish  the  doctrine 
that  the  owner  of  the  better  title  has  a  right  to  enter 
forcibly  upon  the  occupant,  and  that  the  occupant 
had  no'ris^ht  to  repel  or  resist  such  force,  I  acknowl- 
edge that  I  am  unwilling  to  recognise  it  as  an  author- 
ity. If  that  case  means  that  the  owner  of  the  bet- 
ter title,  by  barely  going  upon  the  land  in  a  peacea- 
ble manner,  although  it  be  against  the  will  of  the 
<  occupant  holding  adversely,  thereby  divests  the  oc- 
cupant  of  his  actual  possession  and  unites  the  pos- 
session in  fact  with  the  title-^I  am  not  prepared  to 
follow  it.  Where  will  such  a  doctrine  end?  If 
it  prevails,  the  holder  of  the  better  title  may  cross 
the  fence  of  the  occupant  while  his  growing  crop 
is  upon  the  land,  consider  the  title  and  possession  as 
united  in  himself,  and  then  throw  down  and  remove 
fences,  exposing  the  crop  to  distruction  with  impu- 
nity. If  it  prevails,  the  owner  of  the  better  title 
may  slip  into  the  house  of  the  occupant  in  the  dis- 
guise or  a  visiting  friend,  and  being  in  peaceoUy,  may 
regard  the  title  and  possession  as  united  in  himself, 
^  and  then  order  the  family  to  depart,  and  if  they  re« 
«  fuse,  may  turn  them  and'throw  their  property  into 
the  street.  Such  a  doctrine  can  eventuate  in  nothing 
short  of  quarrels,  fights,  and  bloodshed.  The  stat- 
ute of  1810  was  framed  to  prevent  these  mischiefs, 
and  in  order  lo  do  it  effectually,  it  declared  that  any 
entry  against  the  will  of  the  person  possessed  of  the 
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premises  in  fact,  should  be  deemed  forcible;  and  Tribslk 
consequently,  under  my  view  of  the  law,  the  p«s-  *^  ^^ 
sesBor  may  resist  this  force  by  force.     If  the  owner  frame! 

of  the  better  title  enters  under  the  disguise  of  peace  — 

and  quiet,  and  thereafter  begins  to  use  actual  fort'e,  ^i**ent. 
by  lieating  the  tenant  to  make  him  depart,  or  by 
throwing  his  ^oods  out  of  doors,  such  conduct  dis- 
plays the  quo  animo^  with  which  lie  sli|ied  in,  and 
therefore,  it  shoul<l  relate  to  the  time  of  his  first 
entry.  It  was  wisely  provided  in  the  statute  that 
any  entry  against  the  will  of  the  tenant  should  he  a 
tori^  The  whole  dl)ject  ot  t tie  statute  will  been* 
tirely  defeated,  if  the  doctrine  be  established  that  a 
mere  entry  remits  the  proprietor  of  the  better  title 
to  all  the  rights  which  he  had  by  the  common  law; 
for  he  must  be  a  poor  contriver  who  could  not,  at 
some  time,  find  means  of  entering  in  an  apparently 
peaceable  manner. 

it  may  be  insisted,  and  it  was  urged  in  argument, 
that  the  opinion  which  I  entertain  would  subvert 
the  action  of  ejectment,  and  take  away  the  right  of 
entry.  Not  so.  The  questions  here  discussed  have 
not  the  least  bearing  to  deprive  the  rightful  owner 
of  land  of  his  action  of  ejectment  or  of  his  right  of 
entry.  The  statute  relative  to  forcible  entries,  de* 
daring  what  shall  be  a  forcible  entry,  and  prohibit- 
ing the  exercise  of  the  ri»ht  of  entry  by  force,  does 
not  pretend  to  say,  that  the  right  of  entry  shall  not 
continue  to  exist.  The  right  of  entry  continues, 
and  is  not  tolled  by  declaring  that  it  shall  not  be 
forcibly  exercised.  The  right  of  entry  remains,  but 
it  is  regulated  in  such  manner  as  is  re^iuired  by  the 
])eace  and  good  order  of  society.  The  right  owner  I 
must  ap|)eal  to  the  law,  and  ask  its  aid  to  enforce  his  ^ 
right  of  entry,  instead  of  taking  justice  in  his  own 
hands  as  he  might  have  done  at  common  law.  If  j 
the  tenant  consents  to  the  entry  on  the  part  of  the 
true  owner,  by  entering,  his  title  becomes  complete, 
by  uniting  the  possession  and  title.  But  if  the  te- 
nant will  not  consent,  the  true  owner  must  resort  to 
his  action  to  enforce  his  right  of  entry,  and  not  break 
the  peace.  Unless,  therefore,  regulating  the  right 
amounts  to  a  distructiou  of  it,  the  action  of  eject- 
ment, which  depends  upon  a  right  of  entry,  is  not 
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Tribbls        destroyed.  It  might  be  said,  with  as  much  propriety^j- 
CT  Ai^  ||^^^  regulating  couimerce,  aud  prescribing  the  terms 

Frame!  upon  which  foreign  goods  are   to  lie  introduced,  ut- 

—  teriy  destroyed  commerce  and  excluded  all  foreig-n 
goods.  The  argument  is  this,  because  the  right  to 
use  force  is  taken  away,  the  right  of  entry  is  thereby 
destroyed.     »\b»  sequilur. 

It  may  be  said,  that  Frame  could  not  maintain  an 
action  of  trespass,  quart  clausum  frigUy  against  Tribble 
for  forcibly  entering  upon  the  laud,  and  destroying 
I  the  fences.*  Admit  thatt  'IVibble  might  defend  him* 
self  in  such  an  action  by  the  plea  of  Uberum  Umnun- 
tum^  will  that  show,  that  Frame  cannot  recover  in  an 
action  of  assault  and  battery,  for  an  injury  to  his 
person,  or  in  an  action  upon  the  case  for  the  injury 
which  his  growing  crop  may  sustain  in  consequence 
of  Tribble's  forcible  entry  and  illegal  removal  of  the 
fences?  Certainly  tiot.  The  trespass  on  land,  for 
which  the  remedy  is  given  by  action  of  trespass, 
ijuare  chtuum  frigU^  is,  according  to  Blackstone,  ^'an 
entry  on  another  man *s ground  without  a  lawful  au* 
thority,  and  doing  some  damage,  however  incon- 
$iclcral)lc,  tohisreal  property."  The  damages  allow- 
ed ore  for  the  injufy  the  owner  sustains  in  the  dete- 
rioration of  the  realty,  by  the  trespass  If  the  do^ 
fendant  can  show  that  the  freehold  is  his,  the  loss 
falls  upon  him,  and  no  one  else  has  a  right  to  com- 

fJain.  And  if  they  do,  it  is  but  a  false  cUmor. 
lence  the  plea  of  Uberum  tenewerUum  is  always  a  good 
defence  to  an  action  of  trespass  quare  clausum  Jrigil. 
Dut  because  the  rightful  owner  cannot  be  made  to 
pay  for  damage  which  lie  does  to  his  own  estate, 
dees  it  follow  that  he  can  destroy  his  own  estate, 
pull  down  fences  and  houses,  and  thereby  involve 
the  persons  and  property  of  his  neighbors,  without 
heing  responsible  for  the  injuries  d^one  to  them  by 
such  conduct.^  Most  clearly  not.  If  a  man  sets  fire 
to  his  own  house,  and  thereby  consutnes  mine,  I 
cannot  make  him  pay  me  the  value  of  his  houie^ 
but  it  is  well  settled  that  he  is  bound  to  pay  for  mine. 
Tliere  is  not  a  wiser  or  sounder  maxim  in  the  law, 
than  that  which  requires  us  to  use  our  otm  so  aswft 
io  hurt  another.  In  this  case  the  law  prohibited  lYib- 
Me  Iroin  using  his  land  until  he  had  paid  Prame  for 
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his  improvements.     It  likewise  prohibited  him  from  ''r»»*«'« 
enterins;  upon  his  own   hmd   with  force,  to  the  (lis- *^  ^^a^ 
turbance  of  Frame's  possession.     He  refused  to  be  Frame* 

governed  by  the  law  and,  in  violation  of  its  injunc-  —   ^-^^^ 

lions,   he  has  committed  a  batterv  on   Frame,  for  ^''*®''*' 
which  I  think  he  ou<£ht  to  be  subjected  to  damages. 
If  Tribble  had,  by  force,  driven  Frame  from  the 
land,  I  suppose  it  will  he  conceded  that  Frame,  by  \ 
his  writ  of  forcible  entry  and  detainer,  could  have  ' 
recovered   the   possession   again.     Imagine   such    a  \ 
ease,  and  after  possession  is  restored,  Tribble  again  1 
drives  him,  by  force,  and  so  on  as  often  as  the  pos-  ! 
session  is   regained,  must  Frame  subtnit  to  such  re-  I 
petitions  of  violence?     His   recovery  of  possession    \ 
is  a  mockery,  if  it  does  no  more  than  place  him  in  a    \ 
situation  to  invite  a  new  attack.     My  idea  is,  that  he    ' 
may   resist   expulsion    by  force,  provided  he  be  a    I 
bona  fide  possessor.     But  I  would  iM)t  extend  to  him 
such  right  of  resistance  in  rase  he  was  a  fraudulent 
possessor.     In  this  res|)ect,  I  coincide  with  the  opin- 
ions expressed  by  Judge  Mills,  in  his  dissent  deliver- 
ed in  the  case  of  Chiles  &(*.  vs.  Stephens.     To  illus- 
trate my  meaning  by  |>attinga  case.     If  a  man,  bav" 
ing  been  two  years  in  possession,  close  his  doors  and 
leave   home   for  a  day,  and  find  a  disseizor  in  pos- 
session  upon  his  return,  and  he  enter  upon  the  dis- 
seizor and  put  him  out  by  force,  I  would  not  apply 
the  provisions  of  the  act  relative  to   forcible  entrje6 
and  detainers,   in  favor  of  the  disseizor.     I  would 
discountenance  him  on  account  of  his  fraud,  and  for 
the  same  reason  I  would  deny  to  him  the  right  of 
defending  a  possession  which  he  had  acquired  in  vio- 
lation of  law,  and  to  which  the  law  did  not  extend 
protection,  by  exempting  the  possessor  from  the  re-  ' 
medy  by  forcible  entry  and  detainer.     All  my  ideas 
on  the  subject  are  based  upon  a  deep  conviction  of 
the  impropriety  and  unlawfulness  of  permitting  a 
man  to  acquire  a  right  which  the  law  will  respect 
and  sanction,  while  he  is  acting  in  violation  of  what 
the  law  requires  of  him.     Here  the  law  denounces  ' 
Tribble's  entry  u)>on  the'Iand   by  force.     He  does 
enter  with  force,  and  by  that  act  is  made  to  acquire 
aright,  to  inflict  a  personal,  injury  upon  Frame,  if 
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lie  will  not  abandon  a  possession  which  the  laws  tsfs^ 
cure  to  him. 

It  is  my  opinion  that  the  judgment  should  be  atr 
firmed,  with  costs  and  damages. 


TeB»PAS8. 

Caic  177. 

Octob«>r  24 . 
Bee  cose. 


S.  Tribble,  Sr  vs.  W.  Frame. 

Error  to  the  M  ntgom  ^y  Circait;  Robbing  Judge, 
Trespass^  action  of. 
Chief  JuUice  Robbb rsow  «!•  liveral  the  opinion  of  the  conrt. 

Samuel  Tribble,  Sr.  sued  Wm. 
Frame,  Sr.  in  trespass  quare  clausum  frigit^  for  the 
entry  described  in  the  case  of  Tribble  et  al.  vs.  B. 
Frame,  just  decided.  The  case  was  once  before  in 
this  court.  See  VII  Mon.  529. 

After  it  was  remanded,  new  assignments  were 
made,  and  the  parties  pleaded  until  they  concluded 
on  the  single  point  of  possession  in  fact,  at  the  time 
of  the  allegecl  trespass.  Tribble  averring  that  be 
was  in  the  actual  possession,  and  Frame  traversing 
that  averment.  However  irregular  the  pleading  or 
informal  its  issue  may  be,  the  issue  was  material. 
And,  therefore,  if  the  facts,  (the  same  as  those  de- 
tailed in  Tribble  ct  al.  vs.  B.  Frame,  supra)  had  jus- 
tified the  verdict  and  judgment  obtained  by  the  de- 
fendant, Tribble  would  have  no  just  cause  for  com- 
plaining. But,  as  alreatly  decided,  the  proof  did 
not,  in  our  opinion,  authorize  the  deduction  that 
TribWle  was  not  in  the  ai tual  and  exclusive  posses- 
sion when  Frame  made  the  entry  for  which  this  suit 
was  brought. 

Wherefore,  the  judgment  must  be  reversed,  and 
the  cause  remanded  tor  a  new  trial. 

Mmroe  and  Ht^ggin^  lor  plaintiffs;  Han$on^  for  de- 
fendant. 
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S.  Tribble  and  Son  vs.  W.  Frame.    tbe»pam. 

£rror  (o.the  Mon^omerj  Circuit ;  Robbinb,  Judge.  Case  178. 

Trt9pa»8,     Fordbk  enUry.     JusiificatioH. 
Cjbief  Justice  Robertson,  dclivereil  the  opinion  of  the  Court.     October  24. 

This  is  an  action  of  trespass  quare 
clausum  frtgit^  and  assault  and  battery,  instituted  by 
William  Frame  against  Samuel  Tribble  and  sons, 
for  an  entry  on  land,  and  a  battery  committed  in  the 
afiray  described  in  the  case  of  B.  Frame  vs.  S.  Trib- 
ble et  al.  just  decided.  The  case  was  tried  upon  an 
issue  on  a  plea  amoimting  only  to  libtruni  Unementum. 
The  circuit  court  instructed  the  jury  that,  accord- 
ing to  the  facts,  Samuel  Tribble,  Sr.  had  no  right  to 
enter  on  the  land.  On  a  writ  of  error  to  this  court, 
that  instruction  was  declared  to  be  erroneous.  This 
court  decided  that  Tribble  *'Aarf  a  'perfect  rigfU  to 
enUr^^^  and  referred  to  the  case  in  V  Littell,  187. 

Bui  this  court  also  said,  in  that  case,  that  Tribble's 
right  of  entry,  though  a  full  justification  in  an  action 
of  trespass  quart  elausmn  fr\gU  merely,  did  not,  per 
ce,  jtistify  a  battery  on  tbe|)er8on  of  Fraoie.  See  III 
Mon.  13. 

On  the  return  of  the  case  from  this  court  to  the 
circuit  court,  Samuel  Tribble,  Sr.  pleaded  that  the 
freehold  was  in  him;  that  he  had  entered  on  the 
loeus  in  9110,  and  was  in  the  actual  |K>8session  thereof; 
that  thetdefenilant  in  error  afterwards  entered  and 
attempted,  ^/orce,  to  ex  pel  him;  and  that,  thereupon, 
he  used  the  iorce  (complained  of)  in  defence  of  him" 
self  and  his  possession.  The  suit  was  abated  as  to  one 
of  the  sons,  and  the  other  pleaded  that  he  entered 
with  his  father  and  acted  with  him,  and  by  his  com- 
mand. Upon  issues  formed  on  these  pleas,  the  jury 
found  a  verdict  for  the  defendant  in  error  for  $14 
in  damages,  for  which  the  courts  after  overrulin|r  a  ^ 
motion  for  a  new  trial,  rendered  jfidgment. 

The  pleas  contain  a  legal  defence  to  the  whole  ac-  When  a  par- 
tion.     If,  as  averred,  S/Tribble  was   in  the  a^^tual  •^^'Jjjjj***^^*^^ 
possession  of  his  own  land,  Frame's  entry  was  tor- ^o " of'hiif 


tious;  and  if  force  was  used  for  the  purpose  of  ex-  »»wn  lamshe 
pelling  Tribble  or  of  disturbing  his  possession,  *>e*^*»^j"^^^^j^^ 
had  a  legal  right  to  repel  force  with  force,  and  his^^^®^!™ 
Vol.  VIT.  78 
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thereof. 
And  hif  fOD, 


son,  acting  omier  his  aulhorsly,  was  equally  justi* 
fiable. 

"For  the  reasons  stated  in  tfie  case  of  S.  Trftblc  el 
al.  vs.  B.   Frame,  we  are  of  the  o|Tinion  that   th« 
circuft  court  erred  in   overruling  the  mcHion  for  a 
trial. 

We  are  also  of  the  opinion,  that  the  circuit  court 
J'VJJjJjj^^I  ^^^^  >n  instrnclinff  the  j\iry,as  it  did  on  the  motion 
Ci^l^    "^      of  the  defendant  in  error,  that,  although  S.  Tri1>b1e, 
Sr.  had  a  leeral  rijsrht  to  enter  on  the  land,  neverflie- 
lesf ,  if  <'tn  eniering,^  the  plaintiffs  in  error  assaulted 
the  defendant,  jBurh  personal  assault  was  not  justifi- 
ed  bv  the   rieht  of  enfrv.      Without  intimating  • 
whether  S.  Tribhie  would  have  been  justifiable  for 
apply! n||r  force  to  the  person  of  the  defend aitt  in  the 
act  of  entering^  and  to  overcome  ajorcibk  resistance  io  his 
^mUry^  we  are  satisfied  that  the  instruction  was  ab* 
stract,  and,  therefore,  erroneonsty   f^rven,  whether 
the  abstract  pro|>osition  be'traeor  fiitse.     There  was 
no  fact  tending  to  prove  (hat  any  aeHul  force  was 
used  in  the  act  of  entering  on  the  land^  or  that  the 
hattery  complained  of  wis  committed  *^fn  enterif^y 
On  the  contrary,  the  proof  shows  that  the  force,  was 
^employed  whilst  S,  Tribble  was  in  actual  possession^ 
and  in  the  necessary  defence  of  that  possersion. 

Wherefore,  the  judiarment  of  the  circuit  court 
0iust  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Monroe  and  Hoggin^  for  plaintiffs;  Hanson^  for  dc' 
-fendant. 


tE».r^...       s,  Tribble,  St.  vs.  W.  Frame  et  ah 


Gate  179. 


Ootober  M. 


Sm 


ease. 


Error  lo  the   Clarke  Circuit;  Clarke,  Jadge. 
Trespass^  action  of. 
Chief  Justice  Robertson  delivered  the  Opinion  of  the  Co  ail 
This  is  an  artion  of  assault  and  batte- 
ry, instituted  by  Samuel  Tribble,   Sr.  for  a   battery 
by  WiJliara  Frame,  Jr.  and  others,  in  the  same  af- 
fray described  in  Tribble  et  al.  vs.  Frame,  (supra.) 
upon  issues  like  those  made  up  in  that  caec>  the  jury> 
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in  this  case,  found  a  verdict  for  ihe  defendants,  and  Ooidon 
judgment  was  rendered  accordingly,  after  a  motion  p^^^  ^^ 
for  a  new  trial  had  been  overruled. 

For  the  reasons  given  in  the  case  referred  to^  w^ 
are  of  the  opinion  that  the  defendants  were  wrong* 
ful  assailants,  according  to  legHi  deductions  from 
ihe  facts  as  we  are  disfiosed  to  think  tliey  ought  to 
have  been  considered  by  the  jury.  And,  therefore, 
we  think  the  |)laintiff  was  entitled  to  a  new  trial. 

Wherefore,  the  judginent  is  reversed,  and  the  causa, 
remanded  for  a  new  trial. 

Monroe  and  Haggitiy  for  plaintiffs;  Han$on^  fpr  de*- 
ffndftnt«. 


Gordon  vs.  Phelps.  Debt.. 

Appeal  from  the  Trigg  Circmit;  SHACKLvroRD,  Judge.         ijtite  lOP.' 
BuereH.     Pendency  of  another  ml  for  same  cause  ofa$* 
fion,  pica  of.     Pkas  in  fAaUment.    Demurrer. 

>adge  Nicholas  delivered  the  opinion  of  the  conrt.  Oetobor  24. 

Phelps  sued  Gordon,  in  debt,  upon 
a  note  executed  and  payable  in  New  Orleans,  stipu-  ^l^^^a^d** 
lating  for  the  payment  of  interest,  after  maturity,  at  paTable  in  N. 
the  rate  of  eieht  per  cent,  per  amium.  Orleans,  ttip- 

-,.  .        •    .     •  .        1   4.     ■.     ^     alatingfortbe 

The  court   rendered  judgment,  by  aetautt,  foTpajmeotof 
principal  and  accruing  interest  till  paid  at  the  rate  of  eight  per 
eight  |)er  cent.,  and  Gordon  appeals.  and  tfrer?^^ 

Whatever  might  be  the  eflfect  of  a  stipulation  for  nocYidenoe 
such  a  rate  of  interest  on  the-  face  of  a  note  ezecnted  J2ewin*^*wr  t 
in  this  state,  there  is  no  pretence  for  giving  any  viti-  tberat? ofio- 
ating  effect  to  it  when  executed,  as  this  was^  in  an--  teretti?  ioN. 
other  state,  whose  laws  on  that  subject  are  not  made  ^'^^"^"^A 
known  to  us  by  appropriate  pleading.     The  defend-  '{,pi|"p2]  asjd 
ant  was  pro]>erIy  chargealile  with  interest,  according  eight  per 
to  his  agreement,  up  to  the  time  of  rendering  th^  cent,  interest 
judgOKnt,  but  there  it  should  have  stopped,     raw-  the\'adgment, 
ing  vs.  Sartain,  IV  J.  J.  Marshall,  238.  is  proper. 


i 


Previous  to  rendering  the  judgment,  Gordon  had  Q^^  judgment 
filed  two  pleas  in  abatement,  which  were  afterwards,  charging  ob. 
on  the  motion  of  the  plaintiff,  rejected-     The  only  Hgof  withii 
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per  cent,  inta 
ret'  from  the 
renriit  on  'f 
judem  *nt  til) 
pa .  iDe-*t,  it 
improper. 

IVhero  anp«l-. 
late  Q  iirt  has 
orilcr'>(l  a  «uit 
for  the  •nm'; 
c.%u«e  of  ao- 
tiou^to  he  drt- 
iDiHed  abso- 
liitelj,  it  i«  a 
final  di»poti- 
tioo  oi  that 
suit,  and  it  it 
not  necessary 
the  plaititiff 
therein  to 
wait  until  the 
order  is  enter- 
ed in  the  cir-> 
eiiit  court  be- 
fore he  coin- 
men  res  ano- 
ther suit. 


one  of  these  pleas  that  has  any  pretensions  to  stifi- 
ciency,  siiys  that  in  a  former  suit  for  t4ie  same  cause, 
the  plaintiff  ot>taiiiefl  jiutginent  against  the  defend- 
ant,  which  judgment  was  afterwards  reversed  in 
this  court,  aiul  the  cause  remanded  for  further  pro- 
ceedings in  the  circuit  courts  and  that  it  was  not  dis- 
missed in  that  court   until  after  instituting  this  suit. 

Without  d<?termining  whether  it  was  necessary  for 
the  plea  to  aver  that  the  former  suit  was  sAill  pend- 
ing at  the  time  of  jiling  the  plea,  we  think  it  was 
bad  on  another  ground.  It  shotild  have  shewn  the 
character  of  the  proceedings  directed  by  the  revcrs* 
ing  order  of  this  court,  u  that  order  had  been  to 
dismiss  the  suit  absolutely,  or  any  thing  equivalent 
thereto,  it  was  a  substantial  final  disposition  of  that 
suit,  and  it  was  not  necessary  for  the  plaintiff  to 
wait  until  it  was  entered  in  the  circuit  court  before 
he  commenced  this  suit.  The  plea  should  have  so 
described  the  reversing  order  as  to  iiave  shewn  that 
it  was  not  of  that  character. 

The  pleas  being  bad,  we  think  the  court  did  right 
in  disregarding  them  without  requiring  a  demurrer. 

Judgment  reversed,  with  costs,  and  catise  remand- 
ed, with  directions  to  enter  judgment  pursuant 
hereto. 


Marehead  and 
for  api)ellee. 


Bro\9ny  for  api)ellant ;  Crittenden^ 


Chavcbrt. 
l^aielSl. 

October  24. 

l/nder  will  of 
tecord  in  Vu. 
wife  is  enti- 
tled to  a  share 
of  slaves, 
which  remain 
in  Virginia 
with  the  ex- 


Murden  ct  al.  vs.  Everage  &c. 

Error  to  the  Simpson  Ciicuit;  .Graham,  J udgr* 
Slaves,     Husband  and  tot/6.     Chotes  in  action  of  uife. 
Judge  Nicholas  d  livrtcd  tht*  opinion  of  the  coor*. 

The  wife  of  Everage,  previous  to 
marriage,  was  entitled,  as  legatee  of  her  grandfather^ 
to  a  share  of  four  daves.  The  grandfather  resided 
and  died  in  Virginia,  where  the  slaves  remained  in 
the  possession  of  the  executor  until  some  time  after 
the  death  of  Mrs  Everage,  when  they  were  deliver- 
ed by  the   executor  to  two   of  her    co-legatees. 
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and  by  them  brought  to  this  Btate.  This  suit  in  ^R'>navoh 
chancery  was  brought  by  Everage  to  obtain  parti-  bhonacoh 
lion  of  the  slaves.  ,- L 


The  only  question  presented  for  consideration  is,  ^f,'J,*  Tu""*** 
whether  he  can  maintain  the  niil  in  his  own  name,  Imh^Ii  of  ihe 
and  if  it  shouUI  not  have  been  brought  by  the  admi-  wife,  deckled 
nistraior  of  his  wife.  that,  it  not 

Wc  think  it  can  only  be  maintained  by  the  admi-  the  court 
tiistrator.     Marriage  is  only  a  quaitfied  gift  to  the  flint  there 
husband  of  the  wife's  c/iosrs  in  action, — that  is,  upon  *' "">  J'**'.'" 
condition  that  he  reduce  them  to  possession  during  iiar  totbe  "^^ 
its  continumice.     If  he  die  without  having  reduced  statute  of  (hi« 
them  to  possession,  they  survive  to  his  wife,  and  do  »tate  which 
not  pass  to  his  personal  representative..    So,  on  the  tho^'slavp^  * 
other  hand,  if  she  die  before  him,  they  do  not  sur-  pnstdirrctly 
vi  ve  to  him,  but  pass  to  her  administrator.     Crozier  ^^  **»^  J*^'Er«- 
vs.  Gano,  IV  Bibb,  175.  **•."  "ii  ''^^''^^ 

Legacies  or  bequests  of  pcrfonai  property  are  lite-  per$onaIty^ 
rally  and  siric  ly  chous  in  action,  within  the  meaning  c^';[*'^ 'j'  ^^^ 
and  operation  of  this  rule.  See  1  Roper  on  Pro|>er-  not,  after*'"'*' 
ty,  201.  Whether  general  or  specific,  they  transfer  death  ofhii 
o'niv  an  inchoate  projjerty  to  the  legatee.  To  ren-  J^'/^'  "»**'?- 
der  the  ri|rht  absolute  and  {lerfect,  the  assent  of  the  inhU^n* 
executor  is  indispensable.   Toller  on  Executors,  306.  namt^  to  re* 

We  know  judicially  of  no  law  of  Virginia,  simi-  ^°fe/,8*hareof 
lar  to  the  statute  of  this  state,  which   would  make  the  slaves, 
the  slaves  pass  by  the  will  directly  to  the  legatees, 
or  otherwise  than  as  ))ersonalty« 

Decree  reversed,  with  costs,  and  cause  remanded, 
with  directions  to  dismiss  the  bill. 

Crittenden^  for  plaintiffs  ;  Monroe^  for  defendant* 


Sarah  Bronaugh  vs.  Wm.   Bronaugh.  Mottokt. 

Error  lo  ihc  Jt'ssamiim  Countj  Court.  Case  182. 

Executor.      Security,      Mministralion  cum  iestamenio 

annexo^  grant  of, 
Obier  Justice  Robertson  delivered  the  Opinion  of  the  Conrt.  October  2J. 

Oeorge  Bronaugh,  deceased,  nomi- 
nated his  surviving  widow  executrix  of  his  last  wilij 
and  therein  requested  that  she  should  be  permitted  to 
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BxoNAtJOH  act  Without  being  required  to  give  security.  Haviof 
Brokaugh,  proved  the  will  in  the  county  court  of  Jessamiiie, 
■     ,  she  moved  the  court  to  permit  her  to   t>e  qualified, 

according  to  the  testator's  will,  without  giving  secu- 
rity. But  the  record  states,  thai  her  said  motioni 
being  ^^  opposed  6y  fViUiam  BronaOgh,  a  legaitt^^^  was 
^^  ooerrtfied.'^  No  other  entry  was  made  until  tb« 
first  day  of  the  next  term  of  the  county  court,  when 
the  following  was  made.  **  On  ihi  nu^ion  of  fFUSsm 
liam  Bronaugh^  tht  admmislration  efUu  eMaie  tj  Gtvrgi 
Bronavgh^diceastd^witk  hit  vill  annexed j  is granUd  Uol^ 

This  writ  of  error  i?  prosecuted,  by  the  widow  pf 
the  testator,  to  set  aside  the  foregoing  orders. 

The  county  court  had  not  an  arbitrary  and  un- 
h'mited  power  to  'require  security  contrary  to  the 
testator^s  will.  Unless  the  court  had  suspected, 
from  their  own  knowledge,  or  from  the  soggesftons 
of  others  who  were  interested,  that  the  executrix 
was  disposed  to  act  fraudulently,  or  that  the  ass^s 
would  lie  insufficient  to  pay  all  the  testator's  debts, 
it  had  no  legal  right  to  require  her  to  give  security^ 
See  21st  section  of  an  act  of  1797,  1  Dig.  526.  The 
record  does  not  intimate  that  the  court  had  any 
cause  for  any  such  suspicion,  or  that  the  motion  of 
the  executrix  was  overruled  for  any  other  neason 
auhoueh  the  than  merely  because  William  Bronaugh  opposed  it. 

that  ex^aior  "^^^^  record  does  not  shew  that  the  executrix  was 
he  noi  reqoir-  **  reguirctf*  to  give  security  and  either  "  re/used'*  or 
od  tojriri»5e-  (within  reasonable  time  allowed  her)  "/oifcd;*'  nor 
llnnti  court  ^^^^  William  Bronaugh  was  appointed  administra- 
may,  if  it  sus-  tor  cum  tettamento,  becatat  she  did  ^'/ or  refitacj  after 
a  ctibe(*zec- having  been  so  required,  to  give  security^  This 
or^i^prehend  *^^"''*  cannot,  therefore,  decide  that  the  grant  ofad- 
UiatihoRs-  ministration  was  proper  and  according  to  law. — 
3eu  «ri]i  be  Wherefore,  the  order  of  the  county  court  most  l^e 
iiifufficient  for  reversed. 

p»yinpnt  of 

tP8t«tor»t  If  the  coimty  court  shall  suspect  the  executrix  of 

^?Jj^*J;|^^'*^fraud,  or  apprehend  that  the  assets  will  be  insuS- 
cority;  and  if  cient  for  payment  of  the  testator's  debts,  she  should 
exocotor  w-  be  "  re^ttw^"  to  give  security  ;  and  if  she  shall  re- 
fuse, or,  on  fijgg^  0f  fhsiU  within  a  reasonable time,/af/  to  do  so, 
tTraraUowed  ^^6  court,  upon  making  those  facts  appear  on  its  re- 
bin,  ftti)  to     cord,  may  grant  administn^jtioo  with  the  will  annex- 
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«<1.     What  would  be  reasonable  time,  must  c1ei>end  ^*^'**^* 
on  circiimstanoes.     Perhaps  a  day  or  even  an  hour  ^^ 

mav  be  deemed  reasonable  time,  unless  the  contrary  Bradford'! 

shall  be  made  to  appear  from  facts  exhibited  on  the  ^^"  *^- 

record.  gifc  secint^, 

Unless  thecounfv  court  shall  apprehend  fraud  or  ^ay^®"'^on 
a  deficit  of  awets,  the  plaintiff  in   error  should  be  mnklng  ihete 
permitted  to  qualify,  as  executrix,  without  giving  se-  f«ctf  appear 

CUl^'tV.  ord,  grant  ad- 

The  plaiptiflT  in  error  must  have  a  judgment  for  mi'  »«traiioB 
costs  afirainst  the  defendant.  mento'an^,. 

Oicsky  and  HewUt,  for  plaintiff ;  Chinn^  for  ilo-  nex^. 
fendant. 


Anderson  et  al.  vs.  Bradford's  Admin*  MoTioiy. 
istrator. 

Error  to  the  Bracken  County  Court.  Casa  183. 

County  &vy,  eoUector  of.    Motion. 

6bicf  Justice  Rorrrtson  Hplivered  thf»  Oninino  of  ihp  Court.  October  t5. 

The  defendant  in  error,  as  adminis- 
trator of  Bradford,  who  had  heen  sheriff  of  Brack-  ^y  •herTff^'r" 
en  county,  obtained   a  judgment,  upon   motion  in  i^aiast  bif  dc«> 
the  county  court  of  said  county,   af^ainst  the  plain-  pnty,  or  tho 
tiffs,  as  tha  sureties  of  Reed,   who  had  heen  Brad- •"'^^"•»  ?^ '^m 
ford's  dciiuty,  for  $64  6  cents,  as  "the  halanoe  due  Src  to  co^ 
Martin    Marshall,"  upon   sums   levied  for  him   in  Tect,  pay,  or 
1825-6,  account  for 

^_,        .     -  ,  ,    ^  county  levy, 

That  judgment  must  be  reversed,  for  two  reasons,  there  shouIJ 

Ist.  The  proof  was  insufficient.  There  was  no  l^hel^' waV^"* 
proof  that  a  levy  was  laid  for  1825  or  1826,  mr  that  levy  l»icl,and 
the  clerk  had  delivered  to  Reed  a  list  of  the  persons  that  the  clerk 
chargeable  therewith.  It  does  not  appear  that  Eeed  ?Le  deputt**a 
collected,  or  undertook,  or  was  bound  to  collect,  the  list  of  the 
levy  for  either  of  those  years;  consequently,  the  lia-  P"'©" 
bility  of  the  plaintiffs  was  not  shown.  Uwe^with,"* 

2nd.  The  county  court  had  no  jurisdiction.     The  ■■*'  »'•<>  *•>•* 
2l8t  section  of  an  act  of  1799,  II  Dig.  1140,  author-  coHected',^cir 
izes  a  dheriff  to  move,  in  the  quarter  session  court,  uodertook,  of 
against  his  deputy  and  ^s  stiretie85  for  a  failure  to  »•»  bound  t6 
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Cablii.k 
vs. 

coliect  tkie 
Utv. 

County  court 
hat  to  juris- 
diction oi  a 
motion  luatlo 
by  H  tb-  riff 
against  bit 
depu  y,  or 
the  suretiot 
of  hia  <lcnuty, 
for  a  failure 
to  collect,  or 
pay,  or  <ic- 
count  fur 
county  Icrr. 
But  county 
court  has  j"- 
ri^dictim  of 
a  motion 
made  hy  a 
eolltetor  of 
the  county 
levy,  (whu 
ha*  h^^Mn  ap- 
jioinUd  by 
itself^)  a- 
gains*.  his  de- 
puty and  the 
suieries  <*f  hi« 
deputy,  for  a 
failure  locoU 
loct  or  ac-  - 
count  for 
eoanty  iovy. 
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mUgcIj  or  pay,  or  account  for  "toz«"  collected  by 
hun,  or  which  he  was  bound  to  collect. 

The  4th  section  of  an  act  of  1797,  II  Dig.  654, 
autliorizes  the  county  courts  to  appoint  *-*coHeclor»'* 
of  the  county  lcvy>  and  authorizes  motions  against 
them  in  the  county  courts;  and  the  5*h  section  of 
the  same  act  authorizes  **eac&  eolltetor^  appoinied  om 
aforesaiJy^^  to  move  against  his  deputy  colkdor^  and 
his  sureties,  in  the  county  court,  for  any  delinquency 
by  the  deputy,  in  failing  to  collect  or  account  for  the 
levy  which  it  may  have  been  his  duty  to  collect  and 
account  for. 

The  act  of  1797  applies  only  to  "colfcctort"  ap- 
pointed by  the  county  courts.  It  does  not  embrace 
sheriffs  who  are  ex  officio  collectors  of  tlie  levy,  when 
^^colUctors^^  shall  not  have  been  appointed. 

The  subsequent  act  of  1798,  provided  a  remedy 
for  sheriffs  against  tJieir  deputies,  by  motion  in  the 
courts  of  Quarter  Sessions,  whose  jurisdiction  has 
been  transferred  to  the  circuit  courts.  For  **toxeff," 
according  to  a  reasonable  interpretation,  should  be 
deemed  to  include  ^^(eviM." 

Wherefore,  as  we  know  of  no  statute  authorizing 
such  a  motion  as  this,  by  a  sheriff  against  his  de- 
puty or  his  sureties,  in  a  county  court,  we  conclijde 
that  the  county  court  of  Bracken  had  no  jurisdiction 
in  this  caNe. 

Judgment  reversed,  with  costs. 

Crittenden^  for  plaintiffs. 


MOTIOK. 

Caie  184. 


ipctober  26. 


Carlile  vs.  Carlile. 

Krrnr  to  the  Caiitphell  Circuit;  Buown,  Judge. 
tkiks  of  land,  qimslial  oj.     Motion  to  quash  sale  qf  land, 

limitation  of. 
Chief  Justice  R-  bkribon  delivered  the  opinion  of  the  Court. 

Under  a  fieri  facias  issued  in  favor  of 
Robert  Carlile  against  John  CarliU*,  for  about 
$1325,  a  tract  of  land, ;  oiitaining  nearly  1000  acres 
and  valued  at  $25  an  acre,  %as  sold  by  the  sheriff  ojf 
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Campbell  county,  and  waB  purchased  by  the  said  Caelilb 
John  Carlile,  ^^Jor  the  amowU  of  the  execu^tofi."  Ca»Jle. 

In  November,  1 880,  the  circuit  court,  at  the  in-  ■ 
atance  of  John  Carlile,  and  upon  a  notice  served  on 
Robert  Carlile,  quashed  the  sale  of  the  land,  because 
the  court  was  of  the  opinion  that  the  whole  tract 
had  been  sold  for  about  $1330,  which  exceeded  the 
t^bole  amount  actually  due  on  the  execution. 

This  writ  of  error  is  prosecuted  to  reverse  the 
order  quashing  the  sale. 

It  appears  that  as  much  as  $1330  was  not  due  on 
the  execution  at  the  time  of  the  sale;  anti  it  also  ap- 
peared, (from  the  testimony  of  the  sheriff  who  sold 
the  land,  and  of  Wm.  K.  Wall,  who  bought  it  as  the 
plaintiff's  agent,)  that,  from  a  calculation  made  by 
them,  immediately  before  the  sale,  they  supposed 
that  the  whole  amount  due  upon  the  execution  was, 
at  that  time,  at  least  $1330,  and  that  the  sheriff, 
when  he  commenced  the  sale,  announced  that  sum 
as  the  amount  of  the  execution.  And,  consequently, 
the  proof  was  sufficient  to  show  that  the  land  was 
sold  for  $1330;  when,  in  fact,  the  true  amount  of 
the  execution  did  not  equal  that  sum.  And  there* 
fore,  as  a  less  quantity  than  the  entire  tract  might 
have  been  sufficient  to  satisfy  the  execution,  the  sale 
was  illegal. 

The  circuit  court,   supposing  that  the  testimony  Where  sheriff 
of  Wall  and  the  sheriff  was  irrelevant,  excluded  it.  on  the  sale  of 
But,  although  the  order  quashing  the  sale  could  not  *„*^^^n  ^ 
be  sustained  without  that  evidence,  nevertheless,  as  nounced  \o 
we  are  clearly  of  the  opinion  that  the  excluded  tes-  the  bidden 
timony  was  legal,  we  shall  not  disturb  the  order  of  the  *****  *  greater 
circuit  court,  unless,  as  the  plaintiff's  counsel  con-  dueT»  viTuie 
tends,  the  motion  was  barred  by  time.  of  the  execu- 

We  know  of  no  statute  limiting  (Ais  motion  to  one  aiw  wMdoe 
year  succeeding  the  sale.  b>  it,  ad  '  the 

land  is  «old 

The  statute  of  1811,  !  Dig.  516,  does  not  apply  ''for  the  a. 
to  such  a  case  as  this.     That  statute  prescribes  a  li-  «o«'»V<»'  ^th« 
niitation  of  one  year  to  motions  to  quash  sales  of  the^irwill 
land  under  execution  for  three  causes  only;  that  is,  bp quashed, 
fbr/ratiJin  the  sale,  or  for  a  failure  to  sell  "on  some  ^"«  'J'^r  i« 
notorious  and  public  part''  of  the  tract,  or  for  sel-  a  notion  tl»* 

Vol.  VII.  79 
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KjEACH£f  At 

▼8. 

AUBLEB. 

quash  luch  a 
•ale. 

etatate  of 
ISUjiikiit- 
ing  motions 
to  qua»h  sales 
of  land,  does 
not  embrace 
a  motio!!  to 
quatb  a  sale 
of  land  for 
such  a  cause 
as  is  made  out 
in  this  casai 


line  either  before  11  o'clock^  A.  M.  or  after  3  o'clocki 
P.M.  Fraud  is  not  imputed  in  this  case;  nor  is 
there  any  objection  to  the  time  or  place  of  sale. 
There  may  be  other  causes  than  any  of  those  men* 
iioned  in  the  act  of  1811,  which  may  be  sufficient 
to  authorize  the  quashal  of  sales  of  land;  and  to 
motions  for  quashal  for  any  of  those  other  causes^ 
the  statute  cannot  be  applied.  Such  motions  ehoold 
be  made  in  reasonable  time;  and  perhaps  there  may 
be  analogies  which  might  designate  a  certain  limita- 
tion lo  them.  But,  in  any  event,  they  are  not  limited 
to  one  year.  Therefore,  the  motion  in  this  case  wai 
not  barred  by  lapse  of  time. 

If  (as  supposed  by  the  plaintiff's  counsel)  the 
circuit  court  nlid  quashed  the  levy  and  sheriff  ^s  re- 
turn, as  well  as  the  sale,  there  would  have  been  er- 
ror. But  the  order  itself,  as  exhibited  in  the  record> 
shows  that  the  sale  alone  was  quashed. 

Wherefore,  perceivinj^  no  error  in  the  order  of 
the  circuit  court,  it  is  affirmed  with  costs. 

WkMiffe  and  WooUy^  for  plaintiff;  Hoggin^  Jlfort^ 
head  and  Brinon^  for  dejfendant. 


Gais  1S5. 
October  29, 


Kercheval  et  al.  vs.  Ambler. 

Error  to  the  Mason  Circuit;  Rop£r,  Jndgp. 

FordhU  entry   and  detainer.      Judgment  in  ejectmaU^ 

Disseizor  and  disnizee.      Pedis  possessia. 
Chief  Justice  Robirtson  delivered  the  opinion  of  the  Coort. 

John  Kercheval  and  Franklin  Ker- 
cheval prosecute  this  appeal  to  reverse  a  judgment 
of  restitution  obtained  against  them,  by  the  appellee, 
on  a  traverse  to  an  inquisition  on  a  warrant  for  for- 
cible entry  and  detainer. 

^  Forman's  heirs  having  obtained  a  judgment  in 
ejectment  against  John  Kercheval  and  others,  and 
having  evicted  them  bv  a  habere  facias^  leased  the 
same  land  to  Franklin  Kercheval,  one  of  the  appel- 
lants, who,  together  with  the  other  appellant,  con- 
tinued to  reside  upon  and  occupy  it.  Afterwards^ 
during  their  occupancy  under  the  said  lease,  the 
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sheriff,  acting  in  obedience  to  a  habere  facias  issued  KfiROHsrii' 
on  a  judgment  of  ejectment,  which  had  been  obtain-  *'  ^''* 
ed  by  the  appellee  against  the  appellant,  John  Ker-  Amblbb. 
cheval.  (at  the  same  term  at  which  the  judgment  ■  ■■■ 

was  obtained  by  Forman's  heirs,)  for  a  |mrt  of  the 
land  which  had  been  le^^sed  to  Franklin  Kcrcheval, 
but  not  including  the  tiwelling  house,  entered  with 
an  agent  of  the  appellee  on  a  field  with  growing 
corn  upon  it^  (neither  of  the  appellants  being  pre- 
sent) and  delivered  possession  thereof  to  the  agent, 
and  returned  the  writ,  ^^execvUd,^^ 

Neither  the  appellee,  nor  any  other  person  for 
bim,  remained  on  the  field,  or  ever  afterwards  made 
an  actual  entry  upon  it.  The  appellant,  Franklin, 
having  gathered  the  corn  and  cultivated  the  field 
the  next  year,  the  appellee  proceeded  against  the* 
appellants,  by  warrant  of  forcible  entry  and  detainer, 
to  obtain  restitution.  The  circuit-  court,  upon  a 
traverse  to  that  court,  instructed  the  jury,  in  effect, 
that  if  the  appellants,  or  either  of  them,  had  enter- 
ed upon  or  detained  the  field  against  the  will  of  the 
appellee  after  the  execution  of  his  Aa6«re/acti»,  he  oi 
they,  so  entering  or  detaining,  was  guilty  of  a  forci 
ble  entry  or  detainer. 

That  instruction  contains  the  most  material  of  the 
various  points  presented  by  the  assignment  of  er- 
rors : — 

There  was  no  actual  eviction  by  theybrmaf  deli ve-  ^*'"^'*  ^^^  ** 
ry  of  possession  to   the  appellee's  agent ;  and  as  a  judgment'^ 
Franklin  Kercheval  was  not  a  party  to  the  judg-  in  ejectment, 
ment  or  the  writ,  he  was  not  concluded  by  the  she-  J5  ^^^  conclu- 
riff's  return.     The  delivery  by  the  sheriff  gave  io^^^i^t 
the  appellee  no  other  right  or  possession  than  histurnofAofrV*. 
own  entry,  under  his  judgment,  would  have  given. /e)^*^  there- 
If  Franklin  Kercheval  had  been  oc^tiaUy  evicted,  and ^°' 
the  appellee  or  his  agent  had  remained  on  the  land,  when  two 
restitution  might  have  been  obtained  by  him  upon  pertonf  oocu- 
a  warrant  of  forcible  entry  and  detainer,  unless  \^  V*®  !*"^ 
there  had  been  such  a  privity  between  the  appel- there' If  sach*^ 
lants  as  to  have  authorized   the  eviction  of  both  of  a  priTitj  t>e* 
them  by  the  Aa6ere  facias;  and  whether  there  was *'^J®'* *''5'™ 
sugh  a  privity  or  not  was  a  question  which  the ju-f,etheevio! 
ry,  anci  not  the  court;  should  have  decided*    Th«  tion ofbotb 
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Kmbcoetai.  appellee  or  his  agent  mav  have  had  a  right  of  entry 
MTAL.  against  John   Kercheval    In    consequence   of    the 

Amblke.     *  judgment  against  him,  and  such  an  entry  might  have 

^L.^  been  sufficient  to  authorize  a  judgment  of  restitutioo 

ttf  them  nn-    n,  (q  him  if  ^  afterwards  entered  and  detained  the 

fZui^^ntt  *^'d-  ^^^  *^^»  ^  ^^  '*^*""  Kercheval,  even  though 
one  ot  them,  he  had  been  neithe  pa  ly  nor  privy,  had  been  adu- 
ib«mld  b«  left  ally  evicted,  and  hau  rntered  afterwards  upon  the  a 
d^tei^i^  ^  psWee,  or  any  other  person  ^qfon  the  land  holding  tl 
ani  shMM  actual  possession  for  him,  he  might  have  heen  com- 
not  be  decid-  peUed  to  make  restitntion  according  to  the  doctrine 
cdb/thoct.    settled  in  the  case  of  Chiles  vs.  Stephens,  lU  Mai. 

iadi^eot  io   *^* 

•jectn^nt  But  be  wss  not  actually  evicted  ;  nor  did  my 

Sir  tLerain^no  ?*■'*<>"  remain  upon  land  detaining   the   possession 

Tifhxofentrj  lor  the  appellee.     The  possession   of  the   appellee 

on  land  to       was,  therefore,  constructive  only,  and   cannot  be 

^V^^^Iw^"*^  construed  as  more  extensive  or  effectual  than  he  had 

whoitiieitb«r  91  right  to  claim  it  to  be  under  his  judgment  and 

partv  aor  pri-  writ.  As  against  Franklin  Kercheval  (unless  he  was 

yj^^  ^^t        ^  pr^^y)  ^^^  judgment  in  ejectment  (for  ought  that 

jQ  (men  .       appears  in  this  record)  gave  to  the  appellee  no  right 

If  in  the  ab.   <>f  «"*"T  5  *"*^»  therefore,  as  Franklin  was  not  in 

•eooe  of  the   fi^t  turned  out  of  possession,  and  as  the  agent  did 

penoif  wbo     not  remain   on   the   land,   the  appellee  cannot   he 

'VtM^^^ir  ^®*"^  *^  ^^^^  ^*^"  *"  ^^^  actus!  possession,  as  be- 

EkadTarld  no    tween  him  and  FranlLlin,  when  the  latter  afterwards 

partjorfM'iTj  rightfully  entered  to  occupy  and  cultivate  the  field. 

to  ibe  judjc-     £fe  was  not  affected  by  the  execution  of  the  writ, 

meot,Tbe  ^«.  and  could  not  have  b^n,  unless  the  agent  of  the  ap- 

riff,  under  a    peilee,  or  some  other  person  for  him,'had  remained 

hmberefaeia$  upon  the  ground,  whereby  there  would  have  been 

Id  tbejo^s-'*   •"  actual  ouster  and  detainer,  which  might  have 

moot  in  poa-   rendered  a  virarrant  Cor  restitution  necessary.     If  the 

foision,  bnt    appellee  bad  no  right  to  enter  on  the  possession  of 

SfRinUff^or   "anWi»n  Kercheval,  surely  the  latter  was  not  guilty 

anj  otber       of  a  forcible  entry  or  detainer  in  entering  upon 

Mrton  for       and  using  the  field  after  the  agent  had  departed. 

"®»^[^**°    There  could  be  no  constructive  possession  in  such  a 

oD^  aud        <^<^^  AS  against  a  person  who  had  been  and  continued 

10  perran,     to  be  possessed  in  fact,  and  was  not  liable  to  eviction 

bo  hold  tba  by  the  habere  facias.     As  to  him  the  entry  of  the 

mol  ^it*tbo  «««"^  "^^  ^^^  sheriff  was  tortious,  and   the  instant 

scuUon  of  they  left  the  ground,  he  had  a  p^fect  legal  right  to 
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use  and  retain  the  actual  possession  of  the  iBeld  ;  and  Ovten 
the  appellee  could  have  had  no  right  to  restitution  ;  ^      ^'' 
because,  as  the  entry  by  his  agent  was  a  tortious  in-    ^^and 
trusion  on  Franklin  Kerchevai,  when  the  agent  left  Grates 
the  ground,  Franklin  had  a  lawful  right,  co  instantly         ^•^ 
to  use  and  retain  it  just  as  if  there  had  been  ivp  such  ^^'^^^' 
unauthorized  entry,  as  between  disseizor  and  dis- 1,,,  habere fih 
seizee  the  law  will  not  construe  theactual  possession  ciat,  retu.m^ 
of  the  former  to  l>e  more  extensive  or  protracted  *'*^°^"^i"- 
than  his  ptaispommo.     And  therefore,  if  A,  without  "he  laiTtT^hr^ 
a  right  of  entry,  shall  intrude  on  the  actual  posses-  it  not  guilty 
sion  of  6,  and   then  depart,  such  a  transcient  and<»f<^^orcibr() 
illegal  occupancy  would  not  be  sufficient  to  maintain  ^i^n^,.^'^** 
a  warrant  for  restitution  against  B  for  continuing  on 
the  land,  as  if  there  had  been   no  intrusion  on  his  ^acb  pro. 
possession.  cowling  is  not 

Wherefore,  we  are  of  the  opinion  that  the  circuit  victiou  uf  ihe 
eourt  erred  in  giving  the  instruction  which  we  have  pe^on  who  is 
been  considering.  Icssi^n"*'  ^"^'^ 

There  sheuld  be  no  judgment  of  restitution  a- 
gainst  Franklin  Kercheval,  unless  a  jury  shall  ascer- 
tain that  there  was  a  privity  between  him  and  John, 
and  that  the  possession  of  the  one  was  that  of  the 
other.  The  appellee  cannot  have  restitution  of  that 
of  which  he  has  not  been  deprived. 

We  perceive  no  other  error. 

Judgment  reversed,  and  cause  remanded  for  a  new 
UrifxL 

Morihtad  and  Broton,  for  appellants  ;  Monroe  and^ 
Heattff  for  the  appellee. 


Outent^^.  Graves,  gsakchrit. 

and 
Graves  vs.  Outen. 

Krror  to  the  Jesgamine  Circuit;  Kbllt,  Judge.  mu     .^^ 

Usury.     J^ote  tainted  with  usury  is  void. 
Judgd  Underwood  delivered  the  opinion  of  the  Court.  n-»#-vk*.  4m) 

Outen  filed  his  bill  against  William    ''**'"  ^• 
W.  Graves  and  John  Graves,  alleging  that  be  pur** 
chased  from  John  a  note  on  William  for  $868^  bear- 
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ing  date  the  8th  of  October,  1811,  payable  one  yeof 
thereafter,  negotiable  in  the  United  States  Branch 
Bank  in  Lesington,  signed  bj  said  WiUiain,  and  en- 
dorsed by  said  John  ;  that  about  the  time  the  note 
becitme  due,  W.  W.  Graves  applied  for  indulgencie, 
which  Outen  agreed  to  give,  provided  a  new  note 
'  was  executed,  and  John  Graves  would  become  boaod 
for  the  amount  thereof  as  a  joint  obligor  ;  ihat  the 

endorsed  note  was  left  with  Headington  for 

renewal,  and  that  W,  W.  Graves,  taking  advantage 
of  the  failure  of  Headington's  eye  sight,  Traadolentiv 
iniuosed  upon  him  a  new  note  signed  by  himself  alone 
and  took  up  the  old  note  endorsed  by  John  Graves. 
The  new  note  was  sent  by  Headington  to  Outea, 
who,  discovering  that  John  Graves  had  not  signed 
it  J  went  to  see  Wm.  W.  and  John  Graves  on  the 
subject.  .  Outen  charges,  that  Wm.  W.  Graves  pro- 
mised to  go  the  ensuing  morning  to  John  Graven 
and  to  get  him  to  become  the  surety  in  the  new  note, 
which  he  took  back  from  Outen,  and  that  said  Wil- 
liam said  that  he  had  destroyed  the  old  note,  and 
could  not  return  it  to  Outen  as  he  requested.  Outen 
concludes  his  bill  by  alleging,  that  the  Graves  re- 
fused to  give  a  new  note,  and  that  Wm.  W.  Graves 
was  insolvent:  wherefore,  he  prayed  a  decrei 
against  theoi  for  the  amount  of  the  first  note  Ac. 

Wm.  W.  and  John  Graves  both  deny  that  there 
was  a  sale  of  the  note  by  John  to  Outen.  They  in- 
sist  that  the  transaction  was  usurious,  and  John 
Graves  resists  a  liability  to  Outen  on  that  ground. 
Wm.  W.  Graves,  in  his  answer,  says  that  Outen 
loaned  him  $700  only,  and  took  the  nole  for  $868, 
endorsed  by  John  Graves,  to  secure  the  sum  loaned, 
including  therein  usurious  interest  at  the  rate  of  two 
per  cent,  per  month.  Wm.  W.  Graves  exhibits  the 
note  endorsed  by  John  Graves,  and  avers,  that  be 
paid  it  off  in  the  hands  of  Headington. 

We  are  fully  satisfied,  upon  an  examination  of  the 
record,  that  the  transaction  was  an  usurious  loan  of 
money,  bv  Outen,  to  Wm.  W.  Graves.  The  origi- 
nal note,  having  been  executed  prior  to  the  passage 
of  the  act  of  1 8 1 9  concerning  usury,  was  void.  Con- 
sequently, John  Graves,  as  well  as  Wm.  W.,  wert 
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%oth  absolved  from  the  payment  of  that  note.     We  Otjten 
cannot  look  upon  the  deposition  of  Samuel  Owens,  Q^^^^g 
filed  for  the  purpose  of  proving  that  the  money  was        and' 

{mid  to  John  Graves,  and  thereby  to  sustain  the  al-  Graves 
e^ations  of  the  bill  which  assert  that  it  was  a  pur-  ^     ^"« 
chase  of  Wm.  W.  Graves'  note  from  John,  in  any     ^^^^' 
other  light  than  that  of  a  forgery.     Samuel  Owens  to  obtain  for 
proves  that  he  never    gave  any  such   deposition*  A  the  loan  of 
That  its  contents  are  false  is  abundantly  shewn  by  *  ^'^™  ^^  ^ 
other  evidence,  even  if  it   had   been  genuine.     As  c,am1  C^ 
there  is  no  proof  that  John  Graves  ever  executed  a  loaned  the 
new  note  for  the  demand  since  the  passage  of  the  ™®"«y  *»  A  • 
act  of  1819,  it  follows  that  the  court  correctly  dis-  ?ate"o"nn"er"' 
missed  the  complainant's  bill  so  far  as  it  related  to  est  nn  the 
John  Graves.  faith  of  the 

note,aeci(ied , 

The  new  note  executed  by  Wm.  W.  Graves,  ac-  that,  it  ap- 
cording  to  the  testimony  of  Headington,  was  execu-  fhp^ransa^* 
ted  before  the  passage  of  the  act  of  1819,  and,  being  tion  was  an" 
no  more  than  a  renewal  of  the  old  note,  was  also  u^nout  loan 
Toid  on  account  of  usury.     We  cannot,  therefore,  q^^^^^^^ 
perceive  any  ground  upon  which  the  decree  against  ^^g  J^^  ^nd 
Wm.  W.  Graves  can  be  sustained.     It  is  unnecessa*  AnmiBab. 
TV  to  consider  the  question  presented  in  respect  to  ■^}^?^/^?"* 
the  payment  of  the  note  originally  given,  and  which  ^l  q  "^^  ^J^^ 
is  exhibited  in  the  answer  of  Wm.  W.  Graves.   Nor  money  lean- 
is  it  important  to  determine,  whether  there  be  any  ed  bj  him  to 
sufficient  evidence  to  establish  the  fact  that  Wm.  W.  ^- 
Gravesever  executed  a  new  note.     The  usury  viti- 
ates the  whole  transaction,  and  interposes  an  insu- 
perable barrier  to  the  granting  any  relief.     Upon  a 
superficial  examination  of  the  record,  when  the  ap- 
plication for  a  supersedeas  was  made,  we  were  dis- 
posed to  doubt  whether  the  evidence  was  sufficient 
to  justify  the  opinion,  that  the  transaction  was  usu- 
rious, and,  therefore,  a  supersedeas  was  awarded  in 
favor  of  Outen,  but  those  doubts  have  been  removed 
upon  investigation.     It  results  that  the  circuit  court 
erred  in  entering  a  decree  against  Wm.  W.  Graves. 

Wherefore,  the  decree  on  the  writ  of  error,  prose- 
cuted bv  Graves,  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  complain- 
ant's bill,  with  costs. 
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There  is  no  ground  Tor  reversal  on  Outen^g  writ 
of  error.  Graves  must  recover  costs  on  both  writs 
of  error. 

Uagginy  for  Outen  ;  CJiinn^  for  Graves. 


The  counst 


or  a  rt- 


I  Jot  Outen  filed  the  feUomng  pelUion  fi 
hearings  which  toas  granted: 

a  As  regards  so  much  of  this  controversy  as 

depends  upon  the  writ  of  error  by  Wm.  W  Graves, 
it  is  rtspertfully  suggested,  that  the  writ  hairing  is- 
sued in  August,  returnable  to  the  present  term,  it 
did  not,  agreeably  to  the  practice  of  this  court,  reg- 
ularly stand  for  hearing  ;  that  the  petioner,  appris* 
cd  of  this,  and  meeting  with  some  obstacles  in  his 
attempts  to  gain  counsel,  particularly  detailed  in  the 
affidavit  filed,  was  not  represented  or  heard,  or  had 
an  opportunity  to  be  heard. 

As  to  the  crime  of  forgery,  of  which  be  stands 
convicted  by  the  opinion  delivered,  he  declares  the 
deposition  of  Samuel  Owens,  as  filed,  was  regularly 
taken,  and  he  believes  that  none  would  douUt,  after 
an  insfiection  of  the  testimonials  attending*  it^  none 
of  which  are  contained  in  the  present  copy  of  the 
record.  Indeed,  the  name  of  the  witness,  whose  de* 
position  was  taken,  by  his  adversary,  is  different. 
One  being  Owens  and  the  other  Owings.  He  does 
rely  that  when  the  two  depositions  shall  come,  upon 
process  for  that  purpose,  and  compared,  he  will 
stand  redeemed  from  this  charge. 

Touching:  the  question  who  sold  the  note  to  the 
])etitioner,  he  would  beg  leave  to  say,  that  it  had 
not  seemed  to  him  to  be  very  important.  And  his 
bill  was  written  in  accordance  with  the  fact,  what- 
ever may  be  the  proof,  that  the  testimony  upon 
which  the  adversary  depends  to  negative  this  state- 
ment of  the  bill,  is  of  the  most  questionable  and 
loose  character — such  as  that  of  Mr.  Nash — a  niosl 
imperfect  detail  of  an  impression  of  admissions  &r. 
&c.  Is  it  credible  that  a  man  of  common  sense,  a 
man  of  business,  after  he  had  stated  the  fact  in  his 
bill,  repeated  upon  solemn  affirmation  in  his  answer, 
taken  testimony  to  prove  it,  should,  by  sK)me  acci- 
dental conversation  to  the  kinsman  of  his  adversarjj^ 
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concede  that  the  truth  were  otherwise,  and  that  he  Ovteh 
had  not  only  told  a  falsehood,  but  superadded  the  ^  ^^^^ 
crime  of  perjury.     See  the  case  of  Myers  and  Ows-     ^  ^„^' 
ly,  Hardin.         "  Graves 

Yet,  as  the  opinion  supposes,  the  counsel  for  the  ^     ^** 
petitioner  looks  upon  this  as  a  very  unimportant 


feet.  The  important  enquiry  relates  to  the  usury*  Pctiiionfor  a 
Concerning  the  law  of  this  matter,  the  counsel  would  re.-kieariDg, 
submit  these  reflections.  The  borrower  presents 
the  question  in  an  answer  in  the  nature  of  a  cross 
bill,  and  upon  it  the  cause  is  prepared  on  the  sub* 
ject  of  usury.  And  the  act  of  assembly,  authorizing 
•uch  bill,  certainly  holds  the  borrower  liable  for  the 
debt.  It  is  not  at  the  pleasure  of  the  defendant  to  hold 
merely  an  answer  or  a  hill  of  diacovery,  at  his  elec- 
tion, after  it  has  been  treated,  and  the  cause  prepared 
upon  it  as  a  cross  bill.  If  his  proof  may  equal  the 
requisitions  of  those  who  try  the  fact,  then  he 
waives  his  bill ;  otherwise  he  will  avail  himself  of 
it.  in  this  case,  the  charge  of  usury  is  made  by  a 
cross  bill,  in  the  nature  oi  a  bill  of  discovery,  and 
the  borrower  stands  bound  accordingly. 

But  as  to  the  fact.  The  petitioner  was  called  op* 
on  to  answer — and  he  not  only  negatives  in  general 
terms,  but  sets  forth  the  consideration  in  particular. 
New  I  would  say,  that  I  believe  that  no  witness  has 
affirmed  to  the  usury,  or  to  circumstance  in  law 
conducing  to  prove  it.  R.  Houton  *  comes  nearest, 
agreeably  to  my  understanding  of  the  proof.  He 
speaks  of  a  conversation  in  which  Outen  mentionedt.^ 
the  loan.  He  is  then  asked  as  to  the  rate  of  interest^ " 
and  answers  that  he  does  not  recollect  to  have  been 
told.  The  question  is  then  propounded,  '^  Do  you 
or  do  you  not  believe  that  the  money  was  loaned, 
agreeably  to  his  conversation,  at  more  than  six  per 
cent.  .^"  Answer. — I  rather  think  it  was  my  ^^  im* 
pression.'^  Before  this  court  it  need  not,  I  trust, 
be  deliberately  argued,  that  the  question  was  inad- 
missible  ;  that  the  answer  is  no  evidence,  and  that, 
in  revising  the  errors  of  the  circuit  court,  this  tribu- 
nal will  give  no'  effect  to  questions  and  answers 
ivhich,  upon  exception,  should  have  i)een  expunged. 

Another  witness  says,  that  when  he  asked   Outen 
what  was  the  interest  received,  the  latter  answered, 

YoE.  VIF.  80 
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that  was  bc?t  known  to  himself,  or  that  was  not  te 
be  known.  Now,  may  it  be  inferred  that  interest 
was  received,  and  that  it  was  iinlawfiii,  because  Ou- 
ten  does  not  tell  Mr.  Gorham,  who  appears  to  have 
no  concern  with  it,  all  ahont  it.     Outen  hud  already 

..^  irone  too  far  in  spenkinc;  of  his  acrommodations  to 
their  neiflrhbors  ;  it  occurred  to  him  that  it  was  a 
matter  of  some  delicacy,  and  he  stopped.  He  may 
have  had  many  motives  for  silence  on  the  subject. 
Indeed*  prudence,  without  regard  to  the  feelinirs  ^ 
Mr.  Oravcs,  and  others,  to  whom  he  lent,  forbid  it. 
If  he  never  had  conversed  with  Mr.  N^sh,  or  Mr. 
Crorham,  perhaps  it  would  not  have  occurred  ta 
them,  at  a  future  d/iv,  to  recollect  what  was  not  said, 
or  repeat  impressions  which  werenot  justified*  ashe 
now  says.  No  answer,  in  evasion  of  an  important 
•nquirv,  should  compromit  the  interest  of  any  bmil 
Many  other  motives,  than  a  consciousness  thai  the 
interest  was  too  hieh.  mi?ht  be  justly  ascribed  te 
Outen.     Nav,  I  would  not  believe  that  any  man  at 

-  fhat  day  would  have  feared  that  Col.  John  Graipes 
would  have  pleaded,  or  permitted  to  be  pleaded,  the 
statute  acrainst  usury  in  avoidance  of  his  engagement 
for  so  paltry  a  sumi  I  do  not  believe  thai  Outen 
feared  it. 

Thnsi  believe  I  have  recited  all  (he  proof.  Is  it 
sufficient  to  outwei|;h  the  answer — ^and  to  impose  a 
forfeiture  of  so  large  a  sum  of  money — or  were  not 
the  former  views  taken  of  this  subject  more  correct  t 
Nay,  as  this  tribunal  has  often  said,  were  it  not  more 
fiiir  to  conclude,  that  as  the  affirmative  in  this  re* 
«pect  is  with  the  defendants,  they  should  have  made 
more  clear  their  case,  and  not  to  have  left  so  much 
6f  doubt  upon  it ;  and  that,  failing  in  this,  the  de- 
cree should  be  ai^ainst  them.  A  re-hearine  is  re- 
spectfully prayed.  JAMES  HAGGIN. 

•9fter  a  re-argument  of  the  cat»«,  Judge  Underwood  it- 
livered  the  following  opinion  of  the  court : 

Upoif  a  careful  re-examination  of  the 
record  in  these  cases,  after  re-argument,  we  cannot 
resist  the  conclusion  that  the  transaction  was  usuri- 
ous on  the  part  of  Outen.     There  is  no  proof  of  the 
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Bale  of  the  note  by  John  Graves  to  him  which  can  Frank's 
be  relied  on.     Ti*e  statements  of  the  bill,  and  the  ***^^*^ 
statement  of  his  answer  to  the  cross  bill  upon  this  HicxmIa'^ 
subject,  are  satisfactorily  disproved,  and  we  think  it  niiBs. 
is  clear,  that  it  was  an  advance  of  the  money  to  , .  """'' 

\Vm.  W.  Graves.     We  sliall  not  comment  on  the 
testimony  or  conduct  of  the  parties. 

The  money  having  been  loaned  prior  to  the  pas- 
sage of  the  act  of  1819,  i^evere  as  it  may  be,  Outen  |s 
not  entitled  to  any  relief. 

Wherefore,  the  decree  as  to  John  Graves  is  affirm- 
ed, with  costs,  and  the  decree  as  to  W.  W.  Graves  is 
reversed,  with  costs,  and  the  causa  romandedj  with- 
directions  to  dismiss  the  bill« 


Frank's  Heirs  1^5.  Hickman's  Heirs.    Motiok. 

Ap,.eal  ffom  the  Fayette  Circnit;  Hicket,  Judge.  Caw  1S7. 

RestUtUion.    Ejednient,     Habere  facias.     Record. 

Chief  Juatice  Robertson  delirered  the  OpiDion  or  the  Court.  IloTember  I* 

Frank's  heirs  obtained  a  judgment  in 
ejectment,  in  1826,  against  James  Hickman;  that 
judgment  was,  in  lb28,  reversed  by  this  court,  be- 
cause title  had  not  been  proved  in  all  the  lessors, 
and  the  demise  and  the  judgment  were  joint  in  the 
names  of  all.  TIte  case  having  been  remanded,  for 
a  new  trial,  the  suit  was  abated  by  Hickman's  death. 

In  October,  1830,  the  appellees,  claiming  to  be 
the  heirs  of  the  said  James  Hickman,  moved  the 
circuit  court  for  restitution,  alleging  that  their  an- 
coiitor  had  been  evicted  prior  to  the  reversal  of  the  , 

judgment  in  ejectment.  The  circuit  court  ordered 
a  writ  of  restitution  to  issue,  and  this  appeal  is  pro- 
secuted to  reverse  that  order. 

The  record  does  not  show  that  any  habere  facias  -^. 
had  ever  been  issued  on  the  judgment  in  ejectment,  judj^mtiUiik 
or  that  Hickman  had  ever  been  evicted,  in  fact,  by  ejectment  io 
a  writ.     The  right  of  the  appellees   to  restitution,  ^*!.®r*^'*"n- 
cannot   be  ascertained  by   the  record,  but  must  de-  c\r€«?t  court 
pend  (if  it  exists  at  all)  on  extraneous  facts,  inpais^  has  been  re-* 
subject  to  controversy.  vewed  by  ii^i« 
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TATum,  In  soch  a  case,  it  is  well  settled  thai  restitution 

,        ••  should  not  be  ordered  upon  a  sumaiarT  proceeding, 

>^"'  *  by  motion.  Crocket  vs.  Lashbrook,  V  Mon.;  Nor- 
oourt^  and  ton  VS.  Sanders,  II  J.  J.  Marsh. 
^p'piSrrobe  Besides,  as  the  ejectnient  abated  by  Hickroan'a 
out  of  po*«et-  death,  anew  ejectment  mii;ht  be  nectary  %  if  the 
*h*"'  ^!li'  appellants  should  be  turned  out  by  a  writ  of  resli- 
dlLTootwow  tution;  and  then,  although  they  bad,  on  a  former 
tbiit  any  trial,  proved  that  some  of  them  at  least  had  a  right 
habere  jM-    iq  recover^  they  might  be  barred  by  lapse  of  time. 

or  that  b«  fn  the  exercise  of  a  sound  discretion,  the  circuit 

bf*am«  th*  court  should  have  forborne  to  interfere  op#n  motion, 
oonrt  thonld    and  have  left  the  parties  to  their  ordinary  legal  rc- 
not,  oa  no-    niedies,  whereby  their  rights  may  ba  properly  tried, 
Wm'r^Xti?    tod  finiJIy  concluded. 
-  tioa.  Order  reversed. 

Paynt^  for  ap])ellant8;  Chirnty  for  appellee. 


©o*^"*-  Taylor  vs.  Lusk. 

Caia  1S8.  £rr  ir  to  the  Garrard  Coootj  ConrL 

Dthcety  assignment  of.     Slatfes^  cMgnmeni  of  dower  m. 
Mansion' Haase, 

r^o?eiabeff  1*   Jwige  Unixrwood  delivrreii  the  opinion  of  tVic  coqtI. 

JoNATHAK  Taixor  made  a  will,  de- 
vising the  principal  part  of  his  estate  tp  Lusk.  He 
made  a  provision  for  his  wife,  the  appellant,  by  al- 
lowing her  to  occupv  the  duelling  house  for  life, 
imd  requiring  that  she  should  have  a  maintenance 
out  of  the  proceeds  of  the  farm.  If  his  wife  thought 
pro|)er  to  renounce  the  provisions  made  for  her  io 
the  will,  he  directed  that  ^'all  his  estate,  after  the  as- 
signment of  her  dower,  should  vest  immediately 
and  absolutely  in  Lusk.'^  The  land  and  slaves, 
which  might  be  assigned  to  the  widow  as  her  dower, 
were,  after  her  death,  in  like  manner  to  vest  in 
said  Lusk. 

The  widow,  within  the  year,  renounced  the  pro- 
visions made  for  her  by  the  will.  It  seems  that  four 
persons,  styling  themselves  ^^commissioners  appoint- 
ed by  the  Garrard  county  court,  at  their  May  terip, 
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1829,  to  allot  Mrs.  Nelly  Taylor  her  dower,  &c."Tatlo» 
made  a  report  to  said  court,  at  the  July  term,   1829,  ^usk.  ' 

describing   certain  land  and  slaves  which  they  had ■ 

assij^ned  to  the  api^ellant,  as  her  dower  in  the  estate 
of  Jonathan  Taylor,  deceased. 

The  appellant,  by  her  counsel,  moved  to  quash 
and  set  aside  the  report,  ^''because  she  was  excluded 
from  the  mansion- house,  and  for  other  manifest  er« 
rors  therein,"  but  the  court  overruled  the  motion, 
and  ordered  the  report  to  be  recorded. 

The  lecrality  of  the  proceedinjrg  of  the  county 
court  are  now  questioned,  and  various  errors  are  as- 
signed. We  shall  notice  such  as  we  deem  of  im* 
portance. 

If  is  insisted  that  the  whole  proceedinfrs  should  be 
set  aside,  because  it  does  not  appear  that  the  iiersons 
who  made  the  report  had  ever  been  appointed  to 
discharge  that  duty  by  the  county  court,  and  be* 
oause,  concedin£r  that  they  had  been  so  appointed, 
it  does  not  appear  that  the  order  was  made  on  the 
application  or  the  widow,  or  any  other  person 
whose  duty  it  was  to  apply  for  their  appointment. 

The  order,  appointing  the  commissioners,  is  not  When  the  or« 
eopied  in  the  present  record.     We  cannot,  tlierefore,  ^^^  appoint- 
decide  whether  it  exhibits,  on  its  face,  a  conformity  If^  °°"1"'*: 
With  the   requirements  of  the  law.     Were  it  before  oign  dower 
us,  and  was  found  to  be  amenable  to  the  oijeutions  does  not  r{>^ 
taken  in  the  case  of  Smith  and  ux.  vs.  Maxwell,  III  {.^"^^"^but 
Litt.  471,  we  should  pronounce  the  proceedings  ir-  the  biA  of  ex- 
regular,  and  reverse  them.     But  situated  as  the  re-  ceptious  ac- 
cord is,  we  regard  the  ap{)ellant  as  having  sanction-  \^^^^*^'^P* 
ed  the  appointment  of  the  commissioners,  and  that  order  wns*° 
no  question  can  now  be  made  touching  the  original  made,  and 
order.     The  appellant's  bill  of  exceptions  admit  that  doennotquei- 
the  commissioners  were  appointed  at  the  May  term,  i^*y°u  Juf*},^ 
18^9.      Her  only  reasons  relied  on  for  quashing  the  taken  to  hnre 
report  were,  the  failure  to  allot  to  her  the  mansion*  *>*en  such  an 
house,  and  "other  errors  apparent  upon  its  face."  ^^w  ^c*  uiret 
The  bill  of  exceptions  makes  no  question  as  to  the  ^^  ^*1""®  • 
legality  of  the  original  order,  and  as  it  does  not  pre- 
sent us  a  copy,  ader  acknowledging  its  existence,  we 
shall  take  it  to  have  been  such  as  the  law  requires. 


Digitized  by  VjOOQ IC 


€3d  J.  J.  MARSHALL'S  REPORTS. 

TAri.o«  We  perceive  no  sufficient  reason  for  quathingr  thm 

L  9K*  report,  because  the  mansion-house  wa%  not  allotted  to 

'-  the  widow.     If  she  obtained  an  equal  third  pari  in 

Thiit  the  value  of  the  land,  it  is  all  the  law  gives,  and   ah« 

h  *"" 'Tnot  ^*""^^  complain,  no  matter  where  it  is  laid  off  to 
nnoued  totho  h^r.     The  law  gives  her  no  perference  over  the  heire 

Widow  ii  in-  or  devisees. 

*rJund"for  '^  ''  "^'^  ^^^^  ^^^  county  court  had  no  jurisdic- 

qaa«hiil  of  tion  to  assign  the  widow  her  dower  in  this  case,  be- 
re,>ort  of  cause  the  estate  passed  to  Lusk,  as  devisee.  It  is, 
ooromisnon-  moreover,  contended  that  the  county  court  could 
an  aMffn-"^  not  assign  the  dower  in  slaves,  because  the  interest 
mentof  clow  of  the  widow  in  this  kind  of  property  is  contin- 
f/'  •  g^"^  dependant  upon  how  raanv  are  left  after  the 

anJ^^tlaUhrrl  Pay«n«'t  of  debt^  Williams  vs.  Williams,  I  J.J. 
nnrt,  iiiva-  Marshall,  106;  Hawkins  &c.  vs.  Page's  heirs,  IT 
lae,  of  the  Mon.  136,  and  Rintch  vs.  Cunningham,  IV  Bibb, 
LMhV'lanrf  ^^^'  *'"®  ^*^**  ^^  sustain  these  positions.  These 
which  tbo  cases  do  not  support  the  argument.  They  pro^e 
law  ?ive«hpr,  that  where  the  husband  has  alienated  in  his  life 
aiidthecan-  ^jm^  or  where  he  holds  but  an  equity,  (and  conse- 
not  coiaoiHin,  ,      ,  ,.         .      i\  i      "^    r        •    •  .    . 

no  miitter       quentiy  does  not  die  seized)  or  where  tlie  right  to 

wher<»i'  maj  dower  is  desiied,  the  county  courts  are  not  compe- 
b°'"*Lfiw'^  tent,  under  the  act  of  1803,  to  settle  the  controver- 
gWeshprno  sy  and  allot  the  dower.  But  they  do  not  touch  a 
preference  case  where  the  husband  died  seized,  and  where  there 
over  thP  hrirs  jg  no  disp  itc  as  to  the  widow's  right.  Such  seems 
ordefi.ee«.     to  be  the  present  case. 

'  The  proprietv  of  the   county  court  proceeding 

per  onai  re-  ?"^'«''  ^^^  *^t  of"  1803,  I  Di;|.  446,  to  assigP  dower 
present TitiTe  in  slaves,  wlien  the  personal  representative  refasei 
rcfiiseMo  his  assent,  may  well  be  questioned.  Where  the  er* 
Aisicnmpnt^oi  *^"^®''  or  administrator  refuses,  the  widow's  remedy 
rfow.Toutof  is  in  chancery.  There  the  questions  can  be  fairly 
thesifivtfs,  settled.  If  the  rights  of  creditors  will  not  thereby 
*****  J;®^*''*^. .  be  prejudiced,  the  widow  should  be  allowed  dower 
not  aMi^n  tu  ^^  ^'^^  slaves.  This  remedy  is  indicated  by  statutey 
the  widow  II  Dig.  1 153.  But  if  the  executor  or  administrator 
hprflowprin  consents  to  the  assignment  of  dower  in  the  slavesi 
/n*8nch*c«p,  ^'^^''^  ^^  ^'•®"  "^  question  as  to  the  widow's  right, 
her  remedy  i<  and  we  think  county  courts  may  lawfully  appoint 
in  chancery,   commissioners  to  make  it,  under  the  act  of  1803. 

Sfr^o"  adm^Sl  '^^^^  ^^""^^  ^^  ^'^^^  *^'  ^'"^  ^^^^  cnough  to  embfare 
ictratoroon-  thc  case,  and  no  good  reason  for  going  into  a  court 
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t>f  chancery  can  he  assigned,  when  the  right  is  ad-  Ta»i.'»» 
tnitted.  This,  view  is  fortified  by  the  4th  section  of  lusk!*' 
an  act  of  1811,  II  Dig.  837,  placing  slaves  upon  the 


same  footing  with   land,  in   res|)ect   to  its  division  ■««?«  to  the 
amongst  the  heirs,  by  com misj^ioners  appointed  by  JJ^^^J^^'^^'J^^^ 
the  county  court,  when  the  personal   representative  slaves,  the 
assents.     We  see  no  reason  why  such  commissioners  coui.t>  court 
may  not  assiirn  dower  as  well  as  divide  amongst  the  '^a^'cause 
lieirs.     We  believe  it  has  long  been  the  practice,  un-  m^jnt  to  b« 
der  these  statutes,  to  appoint  commissioners  to  as-  made. 
aign  dower  in  slaves,  where  the  personal  represen- 
-tative  consents.     In  this  case,  Lusk  is  executor,  and 
«ye  know  his  assent  from  his  resisting  the  reversal. 

The  remaining  enquiry  is,  whether  there  be  any  in  aMi^r.ment 
-errors   manifest  upon  the  face  of  the   report,   for  ^  1^'"^"*", 

"-^j       which  it  ought  to  have  been   quashed.     It   is  said  J^^^jc "o  "^' 
^\        there  are  two;  1st,  the  allowance  of  $60  to  make  tu..  o<  monef/ 

'*^  the  widow's  share  of  the  slaves  equal  a  full  third,  tothewmow, 
and,  2nd,  the  post|)onement  of  the  enjoyment  of  her  IhaTe  of  the^ 
dower  until  the  end  of  th^.  year.  Upon  the  first  iiaTet  equal  a 
point  it  is  argued,  that  if  the  widow  cannot  get  her  ^"'1  ^^'irci,  is 
full  share  precisely  in  the  allotment  of  slaves,  it  °^*  *"®'^' 
ought  to  be  made  up  to  her  in  alloting  such  a  por- 
tion of  the  services  and  time  of  one  or  more  of  the 
slaves  as  will  give  her  a  third,  and  that  she  ought 
not  to  he  compensated  in  money.  We  think  ii 
amounts  substantially  to  the  same  thing.  The  ser- 
vices and  time  of  a  slave  produce  money,  and  can 
be  purchased  with  money,  and  when  any  little  de- 
ficiency in  the  share  of  a  widow  is  made  up  in 
]ii6ney,  it  is  giving  her  that  which  commands  the 
services  of  slaves,  and  constitutes  a  fair  equivalent 
for  what  she  cannot  get  in  kind,  because  of  the  im- 
possibility of  making  the  allotment  exactly  equal, 
according  to  the  requirements  of  the  law.  Where 
the  widow  gets  money  to  make  up  any  deficiency  in 
her  share,  her  dower  estate  may  terminate  before 
the  hire  of  a  slave  assigned  to  her  every  other  day, 
or  every  third  day,  month  or  year,  under  the  prin- 
ciples contended  for,  would  equal  the  amount  of 
money  received.  In  this  case  the  widow  might  be 
said  to  get  too  much.  If  she  lived  a  long  time,  and 
the  hire  of  the  slave  assigned  as  above  would  over- 
go the  money  received,  it  might  be  said  she  did  not 
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MoGiLi/s  get  enough.  l*he«e  inequalities  are  generally  tri- 
^^^^^^'  ling,  and  if  eiact  equality  uiufil  be  the  inflexible 
Burnett,  rule,  it  would  tend  to  prevent  any  allotment  in  sev- 
■  eralty,  and  require  that  alt  the  slaves  should  be  held 

alternately,  or  hired  out,  and  the  proceeds  divided; 

for  if  a  division  is  loade*  casualty,  sickness,  or  death 

may  make  the  difiereut  lots  flagrantly  unequal   ibe 

day  after. 

6e«iides,  there  are  inconveniences  resulting^  from 

the  alternate  use  of  a  slave,  which  render  it  more 

beneficial  to  have  the  inequalities  in  lots  made  up  in 

money,     ^^e  do  not  look  upon  the  assignment  of 

dower  as  precisely   analogous  to  the  case  of  joint 

llugb^n,lji^  tenants,  by  purchase,    owning  a  single  slave,  and 

III  A  )ri),  and  who  will  not  make  partition  by  sale,  and  division  of 

dower  was     the  money. 

a»ticnod  to 

widow  in  Ja-  There  is  nothing  in  the  objection  that  the  widow^s 
]y  encuiag,  right  to  take  possession  of  the  dower  property  waa 
oftbe  €0^0^'*  post  poned  until  the  end  of  the  year.  The  will  beare 
mitsionert  date  on  the  1st  of  April,  1829.  The  widow  re- 
makinif  the  nouiiced  the  provisions  made  for  her  in  the  will  od 
SS!Jt^nedher**^®  2nd  of  May,  1829.  The  testator  must  have 
in  the  enioy-  died  between  these  dates,  and  from  the  time  he  died, 
ment  of  her  the  law  required  that  the  slaves  should  be  kept  to 
^ndof'tbe*  <^"l'*vft^c  the  crop,  &c.  until  the  end  of  the  year. 
year? decided  '^^^  widow  is  inaemnified  for  all  this  In  her  distri- 
not  to  be  er-    bntable  share  ol  the  crop.  See  I  Dig.  531. 

•be'is  indem.  Upon  consideration  of  all  the  points,  the  judg- 
nified  by  her   ment  of  the  county  court  is  affirmed,  with  costs. 

^'nreofVhe  Owsky  and  Turner  J  for  plaintifi*,  Criltendeny  for 
erop.  defendant. 


McGills  Administrator  vs.  Burnett. 

Case  180.  Etror  fo   he  Bourbon  Circuit;  French,  Judg^. 

CotUract  to  procure  remission  ofaforJeUure  u  illegal. 

November  1.  J«  'jC*'  UmderwOjid  leliverpd  th»«  >pinion  of  the  court. 

The  plaintiffs  intestate  agreed  to  pay 
Gontrrct  to  Burnett  100  ilollars.  in  property,  **  in  considera- 
paja  person  tion  of  his  services  and  laoor  to  be  performed  in  and 
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about  the  management  of  a  petition  to  the  Govern-  Barllxtt 
or,  in  case  a  certain  forfeiture  (described  in  the  con-  , 
tract)  was  remitted  by  him  "  "^ 


vs. 
DXPr. 


The  declaration,  upon  its  face,  fully  sets  out  the  |1°'^^^**^^^^- 

agreement,  and  we  are  of  opinion  that  the  court,  STanagement 

upon  the  demurrer  to  the  pleas,  should  have  given  or  a  petition 

judgment  aerainst  the  declaration,  because  the  con- *°***®po^- 

tract  is  such  that  no  recovery  can  be  permitted  up-  mheion^o/a" 

on  it.  The  contract  is  in  effect  to  pay  the  plaintiff  for  forfeifurc, 

his  management,  whether  fair  or  foul,  in  inducing  F['<>«^WedAe 

the  governor  to  remit  a  forfeiture.     Such  contracts  a^mSlT^'^* 

tend  to  obstruct  a  correct  administration  of  the  go-  ofit^  will  not 

vernment.     He  who  labors  for  the  reward  promis-  ^^  enforced, 

cd,  will  be  induced  to  use  his  influence  for  the  mon-  eoiTa'ctg"''^ 

ey  he  is  to  obtain  ;  when,  as  a  patriot  and  a  citizen,  tentf  to  ob- 

he  should  only  act  for  the  cood  of  his  country,  and  'tract  a  cor- 

under  an  impartial  sense  of  justice,  tempered  with  I;!fhJf^°V"if" 

i«r  *  I'l     •  •       ^1.     J  I'l    1     tration  of  the 

mercy.     We  can  readily  ima^cme  the  dangers  likely  government, 

to  result  from  the  corrupt  artifices  of  mercenary 

managers  in  procuring  pardons  and  remissions. 

Such  contracts  are  denounced  by  most  if  not  all  the 
elementary  writers  on  contracts  as  illegal  and  against 
public  policy.  We  think  the  language  of  Lord  El- 
don,  to  he  found  in  11  Corny ns  on  Contracts,  127, 
applicable  to  this  case. 

Wherefore,  the  judgment  is  reversed,  with  costs, 
and  the  cause  remanded  for  judgment  upon  tlie  de- 
murrer against  the  declaration. 

Talbot  and  G.  Damt^  for  plaintiff ;  Denny^  for  de- 
fendant. 


Bartlett  vs^.  Loudon.  Ohancert. 

.•  Error  to  the  Favetto  Cirruii ;  Htckby,  Judge.  Cate  190. 

Sak  bonds.     Injunction, 
Chief  Juttioe  Robertson  delivered  the  opinion  of  the  Court.      November  2. 

The  only  question  we  shall  consider 
in  this  case  is,  whether  the  plaintiff  is  entitled  to  a 

Eerpetiiation  of  his  injunctiot)  to  an  enforcement  of 
is  sale  bond,  in  consequence  of  the  fact  that  the  de- 
fendant in  the  execution  under  which  the  land  was 
Vot.  VII.  81 
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Mi»m  sold  (for  which  the  bond  was  given)  had  no  title  te 

■p.         It  sufficiently  appears,  that  Daniel  Colman   (the 

defendant  in  the  execution)  had  conveyed  the  land 

to  Aaron  Colman  prior  to  the  date  oftheexecirtion; 

and  there  is  no  proof  tending  to  shew  that  the  con- 

-vcyance  was  inoperative  or  fraudulent.    The  lesraf 

title  must,  therefore,  lie  deemed  to   have  been  in 

Aaron  Colman,  and  not  in  Daniel,  at  the  time  of  tbe 

levy  and  sale. 

Collection  6f      |j  ^jg^  sufficiently  appears,  that  the  levy  and  sale 

rfT^%*;?the   were  made  at  the  instance  of  the  defendant  in  error, 

purchase,  an-  who  was  the  plaintiff  in  the  execution. 

Son"  a?ract      In  surh  a  wise,  tlie  purchaser,  acting  in  good  fiiith, 

of  land  to       as  the  plaintiff  seems  to  have  done,  has  an  equiUble 

which  deft,  in  right  to  Withhold  the  consideration.     The  defend* 

?.!i?rX°°  ant  in  error  is  not  without  his  remedy  against  his 

will,ifitBi>-  original  debtor. 

SjVwm^  ***•  Wherefore,  it  is  decreed  and  ordered,  that  the  de- 
made  nt  tha  cree  of  the  circuit  court,  dissolving  tbe  plaintiff's  in- 
initnce  of  jsnction  and  dismissing  his  bill,  be  reversed,  and  the 
•i*J!l«"2iI[  cause  remanded,  with  instructions  to  perpetuate  the 
lion,  ba  ea-  mjunction. 
y>^^'  Cowan,  for  plaintiff;  CAmn,  for  defendant- 


tfttt:  Marr  ts.  Hanna. 

Case  191.  £rror  (o  tha  Hickman  Circuit ;  Shacklsford.  Jndge. 

l¥rUoferrof,     Primes.   Nominal  and  benefiekury  plakk- 

'\r«%«*inK*r  •     Jadra  UwDMiwoon  delivered  the  opinion  of  the  coort. 
.-^ovemDer  x.  ^^  October,  1829,  D.  Drieblebiss  in* 

«tituted  an  action  of  debt,  in  the  Hickman  circQi\ 
court,  against  Hanna  for  the  sum  of  $1454  84  cents. 
At  the  April  term,  1830,  the  defendant,  Hanna,  pro- 
duced to  the  court  an  instrument  of  writing,  bear- 
ing date  the  18th  of  January,  1830,  in  which  it  is 
acknowledged  bv  Drieblebiss  that  he  had  received 
payment  in  full  from  Hanna,  and  requesting  that  the 
court  would  dismiss  the  suit.  Having  proved  the 
execution  of  this  instrument  by  the  subscribing  iril* 
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Hosts,  Hanna  thereopon  moved  tlie  court  to  dismii^  Ma&r 
the  suit.     Marr,  the  plaintiff  in  error,  appeai*ed  and  »     ^' 
opposed  the  dismissal.     He  exhibited  and  proved       ^^^ .     ^ 
the  execution  of  an  instrument  of  writing  by  Drie- 
blebiss,  bearing  dale  the  2nd'  of  January,,  1830,  by 
Tirhich  the  benefit  of  the  suit  was  transferred  to  him. 
He  also  proved,  that  Hanna  acknowledged,  in  the 
preceding  fall,  that  the  money  which  he  owed  Drl- 
eblebiss  was  going  to  Vlarr.     It  appeared  in  proofs 
that  Drieblebiss  owed  Marr  a  sum  about  equal  to 
that  which  Hanna  owed  him.     Upon  the  foregoing 
evidence,  the  circuit   court  dismissed  the  action 
Marr  filed  exceptions,  and  now  prosecutes  this  writ' 
of  error. 

The  first  question  for  consideratton  is— can  Marr  General  ru]^ 

maintain  a  writ  of  error  in  his  own  name  ?     It  is  »,  that  no 

laid  down  as  the  general  rule,  in  Tidd's  Practice,  P*''?*^f  .®*" 

Title,    Error,    1189,    "that  no  person   can   bring  "rU  of  error 

a  writ  of  error  to  reverse  a  judgment,  who  was  not  who  is  not  a 

party  or   privy  to  the  record,  or  prejudiced  by  the  party  or  pri- 

judgment,  and,  therefore,  to  receive  advantage  by  ord^ or  preja- 

the  reversal  of  it  '^     It  would  seem  from  the  rule,  diced  by  the 

that  privies,  or  those  who  might  be  prejudiced  by  iudgment 

the  judgment,  may  maintain  a  writ  of  error  as  well  ^^  pcrcepti- 

ais  parties.     In  respect  to  |M*ivies,  there  can  be  no  ble  reason 

doubt  that  they  may.     It  is  every  day's  practice  to  ^^j^  all  other 

permit  privies  in  blood,  as  the  heir,  and  privies  in  ^"JaV those 

representation,  as  the  executor  or  administrator,  to  by  blood  or 

maintain  writs  of  error  in   their  names  to  reverse  represenf»- 

iudgments  rendered  against  the  ancestor  or  testator  »»oOi  cannot 
'     •    *     *  A         «/  °  *  L     *!.         1     maintain  a 

or  intestate.     We  perceive  no  reason  why  the  rule  writ  of  error. 

sliould  not  hold  in  every  other  case  of  privity.  Pri- 
vies, according  to  the  definition  given  in  Jacob's  ^^^f '"  **^*^- 
Law  Dictionary,  are  "  those  who  are  partakers  or  JninTim  of 
have  an  interest  in  any  action  or  thina,  or  any  rela*-  error. 
tioD  to  another."     Now,  Marr  has  clearly  shewn, 
ttet  be  liad  an  interest  in  the  debt  for  which  the  ac-  {n'a*  plaiStiff' 
tion  was  pending.     His  interest  was  of  such  a  char*  has  assigned 
acter  as  gave  him  the  right  to  use  the  name  of  Dri*  to  another 

eblebifs  in  prosecuting      It  was  an  interest   which  Ijjf  ^®°*^i^^ 
■  -I  iT  *^  I'*  X    tne  salt,  the 

the  court  was  bound  to  protect  according  to  repeat-  cuurt  err  in 

ed  decisions  of  this  court  by  allowing  him  to  use  the  dismissal  of 

name  of  Drieblebiss.  Indeed,  he  was  so  far  a  party  jp°°/^^  ^^^ 

in  ipterest  as  that  a  plea  of  set-off  might  have  been. Q^minni  pit r. 
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Marb  gnccessfullv  pleaded  against  him.   Ward  tb.  Martin^ 

„      '••  III  Mod.  1*9  ;  Carlisle  vs.  Lonjr,  I  Mar.  486. 


the  beiitficia- 
r\  ma>  main 


But  whether  Marr  be,  strictly  speaking,  privy  or 
„r  ^<>^i  ^he  judgment  rendered  in  the  present  cafee  di- 
tain^awfUof  rectly  ojierales  to   his  prejudice,     l^riehlebisa    had 
error.  removed  from  the  county  before  the  court  at  which 

the  Judgment  was  rendeied,  and,  whether  he  be  sol- 
vent or  insolvent,  his  removal  wai>  calculated  to  ob- 
struct Marr  in  the  recovery  oi  his  debt,  and  he 
might  lose  it  altogether  unless  he  could  make  it  of 
Hanna  upon  the  pending  suit,  the  benefit  of  which 
was  assigned  to  him.  If,  then,  the  judgment  ren- 
dered was  calculated  to  deleat  his  rights,  we  perceive 
no  reason  why  he  may  not,  on  account  of  such  pre- 
judice, maintain  the  writ  of  error.  If  the  circuit 
court  erred,  to  his  prejudice,  in  dismissing  the  suit, 
he  may  reverse  that  judgment  even  against  the  will 
of  Drieblebiss.  And,  as  he  was  a  party  to  the  mo- 
tion, the  writ  of  error  may  be  prosecuted  in  his 
name. 

Wc  shall  proceed  to  enquire  into  the  merits  of  the 
case. 

When  itap-  It  is  perfectly  clear,  that  the  benefit  of  the  debt 
pears  (hat  against  Hanna  had  been  transferred  to  Marr  before 
hrSned  H«"n»  P«'^  *'  ^^  Drieblehiss.  Indeed,  there  is  no 
to  another  evidence  that  he  ever  paid  Drieblebiss,  for  the  re- 
the  benefit  of  ceipt  Drieblebiss,  as  against  Marr,  is  no  evi- 
«ceipf  irvcn  ^^"<*  ^^  ^^^^  ^*^^-  Davidson  vs.  Berthoud  &  Son, 
to  (he  defend- 1  Marshall,  354.  When  Marr  shewed  that  the  debt 
ant  by  tbe  had  been  transferred  to  him,  (before  there  is  any 
Sn?whioV^'  Pi'etence  for  saying  that  Hanna  had  paid  it,)  where- 
also  directs  a  by  be  was  authorized  to  proceed  with  the  suit  in  the 
ditmissal  of  name  of  Drieblebiss,  the  court  should  have  required 
iSfficient  Vv"il  M*""»  ^®  P"^^^®  ^^»^  actual  payment  of  the  debt  by 
dcnceTo  au-*"  ^^®  ^^^^  ©^  «<>■"€  witness.  The  conduct  of  Drieble- 
thorizethe  biss  is  subject.to  Strong  suspicions  of  fraud.  It 
^^•"' th*^ i%  would  seem  from  his  receipt  to  Hanna,  that  he  had, 
Such  re^ce^pt  *^^*®'*  transferring  the  debt  to  Marr,  collected  the 
is  no  evi-  money  and  left  his  creditor  unpaid.  Hanna  has  not 
dence,ttgain8t  ^cted  in  good  faith  if  ha  paid  Drieblebiss,  alter  he 
JJ^^^^iXfT."  ^««w  ^'^»'  ^^^  d«*>^  ^^^  been  transferred  lo  Marr. 
has  paid  the  It  may  be  that  Hanna  has  not  paid  either,  and  thatt 
debt  he  has  done  no  more  than  to  enter  into  an  arrange^ 
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tnent  by  vhich  he  has  secured  further  time.  What-  Rucker 
ever  maybe  the  truth, it  is  not  manifested  by  the  re-  Bog^^RTu 

ceipt  of  Drieblebiss,  which  is  no  more  than  hearsay L. 

when  made  to  operate  on  Marr.     If  Hanna  obtained  Whtn  nomi- 
the  receipt  of  Drieblebiss  before  notice  of  the  trans-  ""||  ''*"?'  '^ 
ferofthe  debt  to  Marr,  then  the  receipt  is,  per  sc,  (he  homTirof 
conclusive  evidence  of  payment  as  against   Drieble*  tbrauit  toxin- 
biss,  the  pIai*Uiff  in  the  action.    But  if  he  had  notice  ^"^* ''  ^^^  !*^- 
of  the  transfer  before  he  obtained  the  receipt,  then,  as  en'^io'dcfencT-' 
Mgainst  >farr,  the  receipt  is  not  even  prima  facie  evi-  ant  a  receipt 
dence  that  the  debt  was  paid.     We  shall  not  under-  «f«inet  the 
take  to  decide  wliether  Hanna  had  or  had  not  no-  queluoo  whc- 
tice  of  the  transfer  at  the  time  he  obtained  the  re-  ther  defcnU 
ceipt  from  Drieblebiss.     That  is  a  matter  of  fac  t  ^;*^  h^d  no- 
which  belongs  to  a.  jury,  and  ought  to  have  been  ^'^^  °^^*^*J^^  ^^ 
submitted  to  one  after  Marr  had  bhewn  bis  interest  The  benefit  of 
in  the  suit  and  debt.      1  he  circuit  court  should  have  the  suit  bc- 
required  Hanna  to  plead.     If  he  filed  a  plea  of  pay-  f^*^®  **^t''b  *^ 
ment  to  Drieblebiss  since  the  institution  of  the  suit,  liJcTded  by  a 
Marr,  using  the  name  of  Drieblebiss,  might  reply,  jury,  imd  not 
that  the  debt  and  benefit  of  the  suit  had  been  trans-  ^y  ^^^  <^^"^^- 
ferred  to  Marr  before  Hanna  had  made  any   pay- 
ment to  Drieblebiss,  and  that  Hanna  had  notice  of 
such  transfer  before  he  made  any  payment  to  Drie- 
blebiss     In  this  way  the  merits  of  the  case  might 
have  been  reached  and  fairly  decided  by  a  jury,  the 
|)rot)er  tribunal  to  settle  litigated  facts. 

The  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded  for  proceedings  not  inconsistent 
with  this  opinion. 
.The  plaintiff  in  efror  must  recover  his  costs. 
Broxmy  for  plaintiff;  CriUendenj  for  defendants. 


Rucker  vs.  Bosworth. 

Error  to  the  Fayette  circuit ;  Hickey,  Jutljr.  Case  192. 

HfUb.     Remission  of  fines. 
Judge  Nicholas  dulivered  the  opinion  of  the  court.  Noreinber2. 

Rucker,  as  an  informer,  obtaineil 
judgments  in  the  name  of  the  Commonwealth,  be- 
fore a  justice  of  the  peace,  for  a  number  of  fines, 
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You^Gt 
MdbRE. 


After  A  fine 
hat  bpen  paid 
OTcrto  the  in* 
former^  hit 
right  18  iodc- 
feasible,  ami 
a  sub«equent 
remiraion  of 
the  fine,  bj 
the  Governor, 
ivill  n.tt  ^ive 
the  person 
fine^  a  ris^f^ 
ofaotion  to 
recoTcr  back 
from  the  in- 
former the 
Amount  of 
the  fine  *o 
paid  to  hiir. 


T?hich  were  collected  by  a  constable  and  paid  ovei^ 
to  Rucker.  Subsequent  to  the  payment  of  the 
fines  to  Rucker,  a  remission  thereof  was  obtained 
from  the  governor.  Bosworth  then  instituted  thi» 
suit  for  the  recovery  of  the  amount  of  the  lines  so 
paid  Rucker^  and  having  obtained  a  verdict  and 
judgment  therefor,  Rucker  prorocutes  this  writ  of 
error. 

We  think  Bosworth  had  no  right  to  recover.  The 
fines  having  been  collected  and  paid  over  to  the  io* 
former  before  the  remission,  his  rigbt  thereto  be* 
came  absohite  and  indefeasible.  Thei:e  was  nothing 
left  upon  which  the  remission  could  take  eflfect.  A* 
remission  is  not  in  the  nature  of  nor  does  it  operate 
like  the  reversal  of  a  judgment.  It  is  more  like, 
and  o|)erates  as  a  release.  After  the  payment  of  a* 
debt  or  demand,  a  release  of  it  operates  nothing.  So 
after  the  payment  of  the  fines  to  the  prosecutor  to» 
whom  they  belonged,  the  governor's  power  of  re* 
mission  was  either  gone  or  of  none  effect. 

Judgment  reversed,  with  costs,  and  -cause  reman- 
ded, with  directions  for  new  trial  and  further  pro* 
ceedings  consistent  hercwitlu 

Paynty  for  plaintiff. 


Trover. 
Case  193. 


Youngs  vs.  Moore. 


Xrror  to  the  Bath  Circuit;  Robbins,  Judge. 

Trover,  aclion  of.      Sales  under  fi,  fa.      Officious  int^- 
ference  of  strangers  in  the  execution  oj  afi.fa. 
November  3.    Judge  Nicrolas  dcliTered  the  opinion  of  the  court. 

Moore  sued  the  Youngs  for  the  trover 

and  conversion  of  his  horse,  taken  and  sold  by  the 

sheriff  under  a  fi.  fa.   in  favor  of  the  defendant, 

James  Young,  against  a  third   person,  and  obtained 

a  verdict  and  judgment  against  them. 

If  a  Btranger       In  the  progress  of  the  trial,  the  defendant,  Thom- 

lo  ail  ^«cu-    ag  j^  Young,  moved  the  court  to  instruct  the  jury^ 

Unnix^TiHkel  ^^at  if  they  believed  he  had  no  interest  in,  but  was 

to  point  out,  a  mere  stranger  to  the  execution,  they  should  find 

•ad  direct  the  for  him  even  though  he  had  pointed  out  and  direct- 
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«fl  the  sheriff  to  levy  the  execution   on  the  horse.  Younos 
This  instruction  the  court  properly  refused  to  give,  moore! 

It  is  said,  that  an  action  of  trover  does  not  lie  T    'TT']    Z 
.     ,  i!      •!!•  Ill'  sheriff  to  levy 

against  a  sberilf  or  any  |>erson,  who,  by  his  com-  on.  property 

mand,  assists  in  the  execution  of  a  fieri  facias,  al-  which  is  not 

though  there  was  no  judgment  to  warrant  the  issu-  subjrct  *^^*^^- 

ingof  the  writ,  for  they  had   done  no  more  than  theghenff"^ 

obey  the  writ,  which  it  was  their  duty  to  do.     But  sells  the  pio- 

if  a  stranger  officiously  assist  the  sheriff  in  the  exe-  p^'f^J  ^ 

cution  of  such  a  writ,  he  is  liable  to  the  action  of  go'.h^ttrangcr' 

trover;  for,'as  he  acts  officiously,  it  is  incumbent  on  is  liable  to  an 

liim  to  take  care  that  there  is  a  judgment  to  warrant  action  of 

the  writ.      VI  Bacon  Ah.  692,  and  authorities  there  * ^^n^Jrlion  by 

cited.      In   Britton    vs.  Cole,    XII  Mod.  178,  it  isthepwoerof 

said  by  Holt,  C.  J.,  if  there  be  no  judgment,  and  a  the  property 

ca,  sa,  or  other  execution  is  taken  out,  the  sheriff,  "^  ^^^' 

and  all  other  persons  acting  under  him,  are  justifia-  piaiotiff  ig. 

ble;  but,  if  a  stranger  of  his  own  head  interposes,  anexecatiou 

who  is  not  concerned,  and  he  sets  on  the  sheriff  to  "  »<>'  '>aW« 

do  execution,  he  cannot  justify  this.     So,  also,  we  o*f  tro? er'and 

infer  that  a  stranger   is  liable  to  the  action  when  conTersion  for 

he  officiously  undertakes  to  point  out  and  direct  the  sale  of  prop. 

sheriff  to  levy  on  property  not  subject  to  the  execu-  Jhe^e"ecu- 

tion.  tioB  which 

But  as  there  was  no  proof  conducing  to  shew,  that  j^*J  "©  it'"un- 
James  Young,  the  other  defendant,  directed  either  len  he  ifiVeeil 
the  levy  or  sa|^,  the  jury  ought  not  to  have  found  ed  the  sate. 
«^ainst  him.     The  mere  fact  of  his  being  the  plain* 
a-iff  in  the  execution  did  not  render  liim  liable. 

Judgment  reversed,  cause  remanded  with  dii-ec- 
tions  to  set  aside  the  verdict,  grant  a  new  trial,  and 
for  further  proceedings  consistent  herewith.  ^Plain- 
tiffs in  error  to  recover  costs. 

TripkUy  for  pUintiff^ ;   Trirjnbh^  for  defen(jant. 


Digitized  by  VjOOQ IC 


««  J.  J.  ^MARSHALL'S  REPORTS- 


Gawl79. 


Buckner's  Devisees  vs.  Morris. 


Dert«e«#,  action  against. 
Norcmbet  3.    •'u^^g®  Uxderwooo  (Irlivcred  the  opinion  of  the  coart. 

The  process  not  havins  been  properly 
Surety  who  executed  on  John  Biickner,  the  pleas  cannot,  ac- 
debt'^of  b'  <^ordinjr  to  former  decisions,  be  construed  to  make 
principal' BiMi  *^"  appearance  for  him.  It  was,  therefore,  errone- 
■ftervrardfl      OU8  to  try  the  cause  without  proper  service  on  him. 

jadgment  ^^  think  the  action  can  well  be  maintained  against 

agaioRt  bit     the  devisees. 

and'^httd'^art.       J"dffmcnt  reversed,  with  costs,  and  cause  remand- 

fa,  returned    ^d«  ^'th  directions  to  set  aside  the  verdict,  and  for 

"no  property  further  proceedine>* 

maintaifTan        Mortheod  and  JSroum,  for  plaintifls. 

nctiona^ainst 

tbe  de^iseef .     The  Counsel  far  the  pUnrUiffs  in  error  filed  thefaOmnng 

petition  far  a  rehearing: 

p^^j  .  The  counsel  for  the  plaintiffs  in  error  would 

fH'henrlng^^  respectfblly  ask  the  court  to  review  that  part  of  the 
Opinion  redered  in  this  cause,  which  declares  that 
the  action  may  be  well  maintained.     Their  belief 
that  the  law  has  been   differently  understood  and 
acted  upon  bv  the  profession  generally,  and  the  im- 
portance of  settlinir  it  correctly  in  the  first  case  in 
which  the  question  has  been  directly  made  before 
this  tribunal,  more  than  any  particular  interest  they 
feel  in  the  present  contest,  have  induced  them  to 
present  this  petition.  A  very  brief  statement  of  facts 
will  suffice  to  present  the  question  of  law  involved. 
Morris  was  the  surety  of  Philip  Buckner  in  a  joint 
and  several  note  executed  to   \Villiam  Owens.     A 
suit  was  commenced  upon  the  note  against  both  oh* 
lij^ors,  but  before  judgment  was  recovered,  Buck- 
ner departed  this  life,  and  the  judgment  was  rendered 
again<«tMorris  alone,  who  having  paid  it  off  recovered 
return  a  judgment  against  the  executor   of  Philip 
Buckner,  on  which  an  execution  is.«ued,  and  was  re- 
turned no  property;  after  which  this  suit  was  insti- 
tuted against  the  devisees  alone.     Can  it  be  sustained 
under  the  act  of  1619,  I  Dig.  653  }  is  the  question. 
Before  the  act  of  1792,  heirs  or  devisees  were  only 


Digitized  by  VnOOQlC 


NOVEMBER,  1832.  640 

liable  on  contracts  in  which  they  were  expressly  Buckler's 
bound.     By  that  statute  they  were  made  jointly  lia-  d*^^'^*^* 
ble  with  executors  or  administrators  in  aH  cases  in  Morris. 
which  the  executors  or  administrators  could  be  sep- 


arately sued.  The  act  of  1 81 9  autKorliEod  a  separate  ^'*l!l*^",/*^^^ 
suit  ^^  on  a  contract  on  which  a  joint  action  might'*^"  **""^"  " 
have  been  maintained  against  the  executor  or  ad« 
ministrator  and  the  heirs  or  devisees  of  the  deceased 
person."  it  is  respectfully  suc^gested^  that  the  word 
contract,  used  in  this  act,  does  not  embrace  that 
class  of  cases  coming  under  the  general  denomina- 
tion of  Implied  undertakings.  It  was  held  in  an- 
cient  times  that  an  action  at  law  could  not  be  main- 
tained in  favor  of  a  surety  in  a  bond  who  paid  the 
debt  of  his  principal,  hut  it  is  now  allowed  in  con- 
sequence of  the  equitable  principles  of  assumpsit^  the 
law  implying  an  undertakmg  to  pay.  See  II  Terio 
Rep.  105;  III  Christian's Blackstone,  163. 

This  undertaking  is  not  a  contract  in  the  sense  ia 
which  that  term  is  used  by  the  statute,  but  a  mere 
duty.  The  act  of  1792  gives  a  joint  action  in  all 
cases  where  the  executor  or  administrator  might 
be  sued  alone;  the  act  of  1819  uses  less  comprehen- 
sive language,  and  allows  a  separate  suit  agamst  the 
heirs  or  devisees,  only  in  the  case  of  a  contract  on 
which  a  joint  action  might  have  been  brought.  Such 
seems  to  have  been  the  opinion  of  this  court,  in  the 
case  oi  Bedell's  Administrator  vs.  Keethley,  V  Mon. 
600,  in  which  the  subject  is  incidentally  treated. 
That  was  a  case  of  an  implied  undertaking,  where  a 
separate  judgment  had  been  recovered  against  the 
personal  representative,  and  the  counsel  below  sup*- 
posing  that  there  was  no  remedy  at  law  against  the 
heirs,  6led  a  bill  to  render  them  liable.  The  court, 
speaking  in  reference  to  this  state  of  case,  says,  ^'that 
the  remedy  by  the  act  of  1792  was  statutory  and 
must  be  pursued,  nnd  if  the  heirs  were  omitted  in 
the  first  action,  there  was  no  express  provision  for 
suing  them  subsequently,  in  a  separate  suit,  until  the 
passage  of  the  act  of  1819,  which  authorizes  a  sepa- 
rate suit  against  the  heir,  in  the  case  of  contract$^  and 
that  it  might  be  insisted  that  there  was  no  remedy 
to  reach  the  real  assets  in  the  heirs,  except  in  cases 
of  contracts,  unless  the  chancellor  will  interfere/' 

Vot.  VIL  &2 
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BvcKMBR^i    It  is  evident,  as  the  case  before  the  court  waa  that  of 

'^^VV!"        an  implied  undertaking,  that  it  was  supposed  not  be 

ItfoKBit!         embraced  by  the  term  contract  in  the  statute.     In 

.  .  consequence  of  that,  the  court  went  on  to  discuss  the 

^^.^JJJJ'f'*  question,  whether,  after  prosecuting  the  perwnal 

^^     representative  unsuccessfully,  a  new  suit  n»igh4  be 

maintained,  including  therein,  a  second  time,  the 

personal  representative  with  the  heirs  or  devisees. 

Of  what  nrainent  was  it  to  discuss  that  question,  if 

the  suit  might  have  been  maintained  against  the 

keirs  alone  i 

This  construction  of  the  act  of  1819,  has  been  re- 
cognised, and,  as  we  humbly  conceive,  acted  U|)oo, 
in  the  case  of  Lansdale's  Administrator  vs.  Cox,  Fli 
Monroe,  404.    In  that  case,  the  court  uses  the  fol- 
lowing language.    ^^  The  action  at  law,  then,  by  one 
surety  against  his  co-surety,  arises  out  cf  an  in^td 
vndertakif^^  not  by  force  of  express  contract,  aiid 
consequently  the  heirs  cannot  have  been  ecpready 
bound  by  the  ancestor.     So  that  the  action  at  law 
by  one  surety  against  the  representatives  of  a  de- 
ceased co-surety  must,  by  the  principles  of  the  com- 
mon law,  be  against  the  executor  or  administrator. 
To  reach  the  heirs  in  a  suit  at  law,  the  remedy  ffiv- 
en  by  our  statute  in  snch  casu  must  be  jointly  against 
the  executors  or  administrators  and  heirs,  not  {gainst 
the  Aetrs  oZtme."  In  this  case,  we  would  ask,  when  did 
the  liability  or  duty  accrue  ?    The  judgment  was 
not  recovered  in  the  testator's  life  time,  nor  was  the 
monev  paid  until  long  after  hts  death.     The  law 
raised  no  assumpsit,  no  promise  by  implication,  un- 
til the  surety  paid  the  money.     The  money  was 
paid,  laid  out  and  expended,  not  for  the  use  of  the 
testator,  but  of  the  executor.     The  heirs  were  not 
expressly  bound,  and  we  do  not  suppose  that  in  that 
state  of  case  it  could  be  j^ravely  contended,  that  they 
ever  came  under  an  in^Ued  wnderiaking  to  the  surety 
of  their  ancestor.     So  that,  whether  the  word  con* 
tract,  in  the  statute,  be  construed  as  an  express  or 
implied  one,  or  that  of  the  ancestor  or  heir,  it  would 
equally  follow,  in  this  case,  that  the  action  could 
not  be  maintained. 

MOREHEAD  fc  BROWN. 
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Chi^j¥$tic€  kotftrUon  Mmred  the  Opifdafi  0/lfo  Court  Mooas 
4w/oBaiM5  j^^^j;-^ 

The  act  of  nd^embrares  all  contracts  ^'^^'^^'    ^ 
express  or  im|>lied  ;  and  thfO  act  of  1819  is  equaHy        *«—- ^-— 
com{>reJiensive,  and  applies  to  all  cases  to  which  the 
met  of  1792  applies  ;  and  we  have  seen  09  Mttliority 
to  the  contrary. 

Petition  overruled. 


Moore  vs.  AUen  and  Grant. 

Error  to  the  Fayette  Circuit ;  HrcKsr,  Judge*  Cats  1^1. 

Ibcrnd  to  keep  prison  rvles.     Process  from  federal  touH, 

CongresSy  Us  poxotrs. 
Judge  Unoeawood  delivered  the  opiiHon.  of  Che  Court.  Notember  & 

The  opinion  originally  delivered  in 
this  cause,  and  which  has  been  improperly  published  Bond  for  th« 
in  the  third  volume  of  J.  J.  Marshall's  Reports,  612,fak*en  by'^i? 
contains  a  statement  of  the  facts  of  the  case.     Upon  jailor,  from  a 
re-argument,  we  were  referred  to  the  case  of  Barns  debtor  confio.. 
vs.  Williams,  II  Bibb,  56?,  as  being  incompatible  ^"ciTiSw^ 
with  the  doctrines  laid  down  in  the  original  opin-  framth«  office 
ion.     We  confess  that  this  case  is  an  authority  in  of  the  federaf 
point,  and  unless  direcHly  overturned,  would  be  con- <5"'*'"'*«^®^*^®** 
elusive  to  shew,  that  the  jailor  was  authorized,  by  *® 
law,  to  take  a  bond  for  the  prison  rules,  from  a  debt* 
or  confineil  by  a  ca,  ea.  issuing  from  the  office  of  the 
federal  court.     We  deem  it  unnecessary  to  consider 
the  question  whether,  on  principle,  the  case  in  Bibb 
can  be  supported.     Its  doctrines  arc  fortified  by  the 
case  of  Randolph  vs.  Donaldson,  IX  Cranch,  76;  lit 
Condensed  Reports,  280;    and,  therefore,   if  the 
laws  of  the  state  stood  now  as  they  were  when  Hop- 
kins executed  the.bond  to  the  jailor,  Barns,  and  the 
bond  in  the  present  case  had  been  taUen  in  conformi- 
ty to  them,  we  would  acquiesce  and  give  validity  to 
the  hood,  following  the  principle  of  the  foregoing 
adjudications.     But  the  laws  are  not  the  same.     The 
prison  bounds  have  been  enlarged  to  the  limits  of 
the  stat^  since  that  period,  if  not  abolished  altogeth^ 
er,  and  unless  Congress  has  prospectively  adopted 
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U.  States. 


the  leginlation  of  the  state  upon  the  subject,  there 
was  no  law  authorizing  the  jailor  to  ff\ve  a  nrisdnerj 
committed  by  the  authority  of  the  United  States, 
•  the  bounds  of  tlie  state  by  taking  sach  a  blind  as  that 
on  which  this  suit  has  been  instituted. 

We  do  not  concede  that  the  legislature  of  the  na- 
tion has  prospectively  adopted  the  legislation  of  the 
state.  It  has  made  no  direct  attempt  to  do  so,  and 
if  it  had,  we  deny  the  power.  The  legislative  au- 
thority of  congress  cannot  t>e  delegated  to  the  legis- 
latures of  the  states.  The  power  confided  to  mem- 
bers of  congress  is  a  personal  trust,  which  cannot  be 
transferred  by  them.  When  called  on  to  account 
to  their  constituents  for  their  conduct^  it  would  be 
at  war  with  our  whole  system  to  excuse  them  upoR 
the  ground  that  they  had  delegated  their  powers  to 
the  legislature  of  a  state.  The  people,  according  to 
our  frame  of  government,  confide  in  the  wisdom  of 
their  representatives  in  congress  to  make  laws  na- 
tional in  their  operation.  They  do  not  relv  upon 
such  substitutes  as  congress  may  appoint.  We  are, 
therefore,  of  opinion,  that  the  act  of  the  Kentucky  le« 

f^i8lature,passed  in  1822,extending  the  prison  bounds 
0  the  limits  of  the  state,  or,  in  enect,  abolishing  the 
prison  bounds  which  congress  had,  by  its  legislation, 
adopted,  could  not  operate  in  behalf  of  debtors  con- 
fined under  process  from  the  courts  of  the  U.  States. 
At  the  time  congress  extended  to  prisoners,  Confined 
under  federal  authority,  the  prison  yards  or  walks 
allowed  by  the  laws  of  the  states,  they  were  regulat- 
ed with  a  view  to  the  health  of  prisoners.  The  act 
of  1822  was  passed  with  the  view  to  enable  prison-" 
crs  to  pursue  their  ordinary  avocations  without  re- 
straint, and  was  so  far  the  introduction  of  a  new 
principle  never  sanctioned  by  congress.  If  it  be  true 
that  the  prisdn  limits  and  jail  are  the  same  thing, 
then  oiu*  whole  state  has  been  converted  into  a  vaj^t 
prison  by  mere  act  of  legislation.  The  continent 
might  be  made  a  prison  in  the  same  Way.  tf,  therefore, 
the  jailor  had  authority  to  take  the  bond  sued  on, 
from  Hanna,  with  Moore  as  his  surety,  he  could  not 
legally  have  allowed  Uanna  the  prison  limits  ex- 
ceeding ten  acres. 

But  at  the  time  the  jailor  took  the  bond  in  qu^^- 
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lion  from  Hanna  and  Moore,  he  had  no  autliority  to  Mob&s 
take  a  bonil  with  such  a  condition  from  any  debtor  j^      "^  .^ 
who  may  have  been  delivered  to  him  under  a  ea.  Gkant. 

$a,  iesbing  from  the  clerk's  office  of  a  slate  court. . 

Imprisonment  for  debt  was  abolished  in  this  state 
by  an  act  of  16Si,  I  Dig.  503.  Thereafter,  jailors 
had  no  rfght  to  retain  in  their  custody  the  person 
of  a  debtor  committed  after  the  act  took  effect. 
It  follows  conclusively,  that  if  they  had  no  right 
to  keep  the  body,  they  had  no  right  to  take  a 
bond  for  the  piison  limits;  for  the  privilege  of  the 
bounds  is  no  release  or  discharge  from  prison. 
The  person  restricted  to  prison  bounds,  is  btill  a 
prisoner  in  contemplation  of  law.  If,  therefore, 
the  bond  in  question  be  tested  by  the  laws  of  the 
state  alone,  it  is  invalid,  because  it  is  contrary  to 
law,  and  hence  the  jailor  had  no  right  to  take  it. 
It  may  be  asked,  why  did  the  legislature  of  Ken- 
tucky, in  1822,  after  the  abolition  of  imprisonment 
for  debt,  extend  the  prison  rules  to  the  limits  of 
the  state  ?  It  is  not  necessary  for  us  to  attempt 
an  answer.  It  certainly  was  not  necessary  to  do 
so  with  a  view  to  afford  ease  and  comfort  to  |>er- 
sons  confined  for  debts  under  the  laws  of  the  state, 
because  there  could  be  no  such  persons.  If  it 
was  designed  to  favor  the  prisoners  committed  un- 
der federal  authority,  it  was  an  act  of  legisla- 
tion interfering  with  the  laws  and  policy  of  the 
United  States,  over  which  the  states  have  no  right- 
ful control. 

^Viewing  the  case,  in  all  its  aspects,  under  the 
new  light  shed  upon  it  by  the  re-argnmcnt,  we 
have  reached  the  cbnclusion  that  the  bund  sued 
on  is  void. 

Wherefore,  the  mandate  of  the  former  opinion, 
the  Chief  Justice  dissenting,  must  remain  luichanged. 

Owsley^  Monroe  and  CAinn,  for  plaintiff;  Dtnny^ 
Wicklifft  ^  fVooley^  and  Combs^  for  defendants. 

Chief  Justice  Robertson^  dissenting  from  the  majority  of 
the  cowrtj  delivered  his  owi  optnton  asfdlotcs  ; 

I  did  not  concur  in  the  former  opinion  Dissoaf. 
delivered  in  this  case,  because  it  was  my  opinion, 
that  the  bond  was  legal  and  should  be  enforced.     I 
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MooBK  believed  that  the  jailor  had  a  right  to  take  the  boodf 

Allen  A*       *^»*'  '  thought  that  there  was  nothing  illegal  in  it* 
Grant.  condition.     My  opinion  remains  unchanged. 

The  authority  of  the  jailor  to  take  the  bond  be- 
ing now  conceded,  no  argument  is  necessary  to  eup* 
|)ort  it. 

But  it  is  said,  that  the  bond  is  void,  because*  as 
argued,  there  was  no  law  of  the  United  States  en* 
larking  the  prison  bounds  to  the  liuiits  of  the  state. 
This  I  cannot  admit. 

This  argument  teasyud  towJttd  uniil  Uie  rB-argummi. 
By  the  fiiist  section  of  an  act  of  congress  of  1800, 
it  is  declared,  ^^that  persons  imprisoned  on  process 
issuing  from  any  coiu*t  of  the  United  States,  shall  be 
entitled  to  like  privileges  of  the  yards  or  limits  of 
the  respective  jails  as  persons  confined,  in  like  cases, 
on  process  from  the  respective  courts  of  the  states 
arc  entitled  to,  and  under  the  like  regulations  and 
restrictions." 

Prison  bounds,  " yards"  or  "limits" are,  in  legal 
contemplation,  an  extension  of  the  walk  of  the  joi/.-^ 
Sticrman  ct  al.  vs.  Tabb  et  al.  Ill  Bibb,  202. 

In  18:^1,  the  capias  ad  satisfaciendum  was  abolished 
by  the  legislature  of  this  state.  And  by  an  act  of 
1822,  our  legislature  expanded  the  prison  bounds  to 
the  limits  of  the  state.  The  foregoing  act  of  con- 
gress had  not  been  repealed  when  the  bond,  I  am 
now  considering)  was  executed  conformably  to  the 
act  of  1822  of  this  state. 

It  is  my  opinion,  that  the  act  bf  congress,  which 
lias  been  quoted,  is  prospective  in  its  operation, 
and  therefore  adopts  the  Kentucky  statute  of  1822. 
I  do  not  doubt  the  power  of  congress  to  impart  to 
such  an  act  such  capacity  and  application.  It  is  not 
necessary  noii?  to  discuss  the  power  of  congress  to 
delegate  its  legislative  authority.  But  that  congress 
may,  by  the  exercise  of  its  legislative  funotion, 
communicate  power  which  is,  in  effect,  legislative, 
cannot  be  denied.  Illustrations  are  deemed  super*" 
fiuous. 

Every  court  possesses  an  inherent  power  to  en* 
force  its  own  judgments  ;  and,  unless  restricted  by 
legislation,  has,  necessarily,  a  ri^it  to  regulate  its 
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own  proceM.     If,  therefores  congress  had  passed  an  Moorb 
act  declaring  that  the  courts  of  the  United  States  ^^^^J^' « 
might  adopt  and  regulate  their  own  modes  of  en-  Grant. 

forcing  their  own  mandates,  the  validity  of  such  an »  ■■  — . 

act  could  not  have  been  questioned,  even  though  it  L)w5,eDt. 
had  been  considered  an  act  delegating  legislative 
power. 

If  the  act  of  1800  be,  as  I  suppose,  prospective,  i| 
should  not  be  deemed  a  delegation  of  legislative 

(>ower,  by  congress,  to  the  state  legislatures.  It  on- 
y  prescribes  to  the  federal  courts  such  rules  as  the 
states  shall  prescribe  to  the  state  courts.  If  congress 
had  power  to  allow  the  federal  courts  to  adopt 
rules  for  enforcing  their  own  judgments,  it  certainly 
had  power  to  authorize  them  to  adopt  the  rules 
which  had  been  or  should  be  prescribed  to  the  state 
courts  by  the  legislatures  of  the  respective  states ; 
and,  of  course,  it  had  power  to  declare  that  the  rules 
which  the  states  should,  from  time  to  time,  estab- 
lish sliould  be  the  rules  of  the  federal  courts. 

But  argument  on  this  subject  is  superseded  by  au- 
thority. In  Wayman  vs.  Southard,  X  Wheaton,  1, 
and  in  the  Bank  of  the  United  States  vs.  Halstead, 
lb*  51,  the  supreme  court  of  the  United  States  de« 
cided  that  congress  has  power  to  *^  dehgale*^  to  the 
federal  courts  the  right  to  modify  their  own  process 
and  rules  of  proceeding,  and  also  has  power  to 
adopt,  prospectively — as  they  may  be  established  by 
the  state  legislatures — the  process  and  rules  of  the 
state  ceurts.  These  decisions  are  authoritative  in 
this  case,  and  in  all  similar  cases,  in  this  court ;  and 
even  if  they  were  not  as  reasonable  as  they  are  au- 
thoritative, I  could  not  feel  at  liberty  to  question  or' 
disregard  them. 

There  is  nothing  in  the  first  section  of  the  act 
of  1800  inconsistent  with  the  prospective  inter- 
pretation which  I  think  it  should  receive,  and 
that  interpretation  is  not  only  authorized  by  the  let- 
ter of  the  act,  but  is  fortified  by  its  policy  and  by  the 
language  used  in  the  acts  of  1789  and  1792,  and  the 
uniform  construction  of  some  of  the  provisions  of 
those  acts. 

The  great  object  of  the  federal  constitution  wtm  to 
establish  and  preserve  ihe  union  of  the  states.    In  it|{ 
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1c((islHtivc  function  the  general  government  is  na- 
tional ;  its  Iaw8  o|)erate  dUcctly  on  the  citizen,  who 
is  also  stihject  to  the  legislative  action  of  his  own 
state.  Nothing  can  be  more  essential  to  nnion  than 
harmony  in  the  action  of  the  federal  ami  state  gov- 
ernments on  the  intiiviiUial  rights  of  the  citizen,  in 
the  administration  of  law  through  the  instrumeutal- 
ity  of  courts  of  justice. 

Where  the  process  law  of  the  general  government 
is  more  rigorous  or  summary  than  that  of  the  state 
government)  such  a  discordance  and  disparity  in  the 
operations  of  the  two  governments  may  tend  to  ge- 
nerate a  correspondent  feeling  of  jealousy  and  alien- 
ation, and  create  a  disposition  to  consider  federal  au- 
thority as  irksome  and  foreign.  But  when  the  citi- 
zeu  is  treated  alike  by  both  governments,  and  espe- 
cially when  the  judicial  process  of  each  is  the  same 
or  similar,  he  has  every  motive  to  cherish  the  same 
aflfection  for  each,  and  to  consider  both  as' equally 
/lis,  and  alike  necessary  to  his  welfare.  Moreover, 
uniformity  in  the  administration  of  the  laws,  as  far 
as  may  be  consistent  with  justice,  is  recommended 
by  habit  and  convenience.  Hence  it  is,  and  ever  h^s 
been,  the  policy  of  the  general  government  to  con- 
form, in  a  great  degree,  to  the  process  laws  of  the 
states  ;  and  the  general  practice  has  corresponded 
with  that  policy. 

Hence  I  am  the  more  strongly  inclined  not  to  give 
a  restrictive  construction  to  the  act  of  congress  of 
1800  ;  but,  by  liberally  construing  it  according  to 
its  ohject  as  well  as  tenor,  to  consider  it  as  adopting, 
for  the  federal  courts  in  each  state,  the  prison  rules 
as  they  shouUl  be  modified,  from  time  to  time,  by 
state  authority.  Besides,  as  the  prison  rules  of  the 
several  states  were  materially  different  at  the  date  of 
the  act  of  1800,  it  is  evident  that  congress  could 
have  been  influenced  by  one  consideration  only  in 
adopting  them,  as  they  were,  with  all  their  discrep- 
ancies, and  that  is,  a  sense  of  the  fitness  of  uniformi- 
ty, in  that  particular  at  least,  in  the  acti^on  of  the 
federal  and  state  judiciaries.  The  same  motive 
would  have  prompted  the  adoption,  prospectively, 
of  the  prison  rules  in  each  state  as  modified,  and 
whenever  modified  by  each  ;  otherwise  the  incon* 
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gruity,  which  the  apt  of  1800  was  intended  to  pre-  Moore 
vent,  would   have  soon  and  certainly  resit l.tetj,  "'"^Allek^ 
thus  iU  chief  purpose  of  thdtucl  would  have  beenfrUstra-  Graut        * 
Ud.  .        —.^      ' 

The  process*  acts  o(  1789  and  o(  1792^  adopted  the 
state  process  as  it  then  was  hi  each  state.  E&ch  of 
those  aetscetitiiins  the  words — *^astiot«used" — intht 
state  courts  :  and  that  was  the  reason  w1)y  feaoh  was 
restricted  by  the  supreme  court  to  ll»e  process  ^of 
each  state  as  it  was  at  the  date  of  the  act.  See  U^  9^ 
Bank  vs.  Halstead,  (supra.)  But  the  act  of  ISOO 
omitted  the  words — *'as  now  used" — and  CQntain^ 
nothing  of  the  same  or  li^c  import.  And  I  must  jn-j 
fer,  that  (Congress,  had  sonie.  motive  for  dropping 
t^iosje  >vord8  when  .the  statute  of  1800  was  enacted  ; 
and  that  was«  as  I  suppose,  a  desire  to  adopt,  the' 
prison  rules  of  tjie  respective  states. as  they  might 
happen  to  be  at  s^hy  time  afterwards,  until  altered  by 
act.  of  congress. 

.  The  dith  section  of  the  judiciary  act  0^1789*  die- 
claret  that,  ^*  the  Jaws  of  the  sevei-al  states^  exoept 
Wli^re  ilie  constiution,  treaties  or  statutes  of  the  111 
Sc<iteS'A«iU  otivevwls^  reqirire  or  pro!iridef'ehaH:be 
rejianded  hs  riilas  of  decision  in  trials  at)  oomitoon 
lawiu  the  courts  of  the  United  States  in  cases  wbfere 
they -apply.",  •  .  ,    .    ..  ^ 

/T^at  section  has  always  been*  construed  to  be 
prospective  in  its  operation,  and  to  embrace  state 
*•*  rules"  as  I  Key  should  arise.  Spe  the  cases  already 
referred  to  in  X  Wh^uton.  The  uniform  construc- 
tion of  the  34th  section  of  tKe  act  of  1789  .fbrtifies 
Che  interpretation  I  have  ^iven  to  the  act  of  1800  ; 
ibr  the  iaiaj^uag^  of  each  is  substantially  the  same. 
It '^loes  hibije.  It.  shews" that,  in  relatijon  to  some 
jsubjpcts  abg'li^  wliich  rongress  nuiy  le«rislate,  it  .na^y 
$0  legislate, As  io  adapt,, prospectively,  tHe  legislation 
*of;the 'Stales.  tJnless  such  pro^pev'live.  legislation, 
*ds  to  process ^  .\ye  j^ffeci(\ii\^  land  Would  not  have  b6en 
*sul)je(i  t'o'  safe  Aih?ler  j\n  execution  from  a  federkl 
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Other  considerations  mi^Tit  !)e  urged.  It 
known  that  the  prison  boiiads,  as  existine  in  the  se- 
veral states  in  1800,  were  liable  to  extension  and  ma- 
-  Icrial  modification,  and  even  to  abolition,  by  state 
authority.  It  cannot  be  presumed  to  haie  been  (be 
intention  of  concrress  to  retain  them,  as  they  were  in 
1800,  nnieas  they  sliould  remain  the  aame  under 
fltote  aitthority. 

If  a  sta^e,  having  prison  bounds  in  1900,  had 
abolished  them  in  1801 ,  I  cannot  !>elieve  that  the  na- 
tional legislature  intended  that,  Ihonah  aboli<hed, 
they  should  still  l)e  allowed  imdcr  process  from  a 
federal  r^urt;  or  if  a  state  having  no  prison  bounds 
in  1^^,  bad  prescri(>ed  Fioimds  in  1801,  I  caanot 
admit  that,  under  the  act  of  1800,  there  woafd  have 
been  no  prison  rules  for  a  federal  court  in  such 
Mate.  In  a  state  which  had  altered  its  prison  rules 
^nce  1800«  it  would  be  difiicult  for  a  ministerial  of- 
ficer ofleriMnbto  identiry  the  limits  which  had  beeo 
aboKslied  and  diansed  ;  and  inconvenienoe,  nn- 
terlainty  and  confusion  would  resitk  from  an  ad- 
herence \o  them  by  the  federal  iroverfimeot*  And 
whi'  ahould  not  the  substituted  bomds  be  elBserved 
finder  lederal  as  well  as  state  process  ?  7%e  ori^- 
nal -limits  had  been  adopted  huame  Aey  were  the  rmies 
for  Btaie  proetee,  and  for  no  other  reason.  The  sob* 
stituted  rules  are  recommended  by  the  sameconlrol- 
incr  consiAeration*  But,  as  already  suggested,  the 
prison  rules  are  hut  an  extension  of  the  prison  wiBs; 
and,  as  the  general  creverncpent  uses  the  jails  of  the 
states,  it  would  be  unreasonable,  to  suppose  that  the 
act  of  1800  inte^nded  that  they  should  be  used  in  any 
other  way  than  the  states  should  prescrilie^  that  is, 
with  the  wdh,  legal  aa  w^ll  as  acfyai,  as  defined  and 
constructed  by  the  states  at  the  time  when  used. — 
And  this  and  nothingr  else  is  imported  by  the  letter 
of  the  of  the  act  of  1800.  It  declares  that  persons 
iinprisotied  under  federal  |Mroces8  shall  be  entitled  to 
the  same  privileges  as  persons  confineii  under  state 
process  are  entitled  to,  that  is,  as  persons  confined 
under  state  process  are  entitled  to  nt  tke  eome  ft'me,  or 
ir&tn  the  federal  prisoner  is  in  custody.  The  state 
and  fe<leral  prisoners  shall  be  entitled,  of  (Ac Mine  fisif , 
'<  to  the  same  privileges,"  and  shall  be  subject  te 
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the  ^^<8ame  rultn  <md  rtguUUioM,^^    la  my  opiivion,  Moobe    .. 
such  are  the  letter  and  spirit  of  the  1st  seption  of  the  ^^• 

act  of  1800;  and  if  I  bad  doubts  on  Uhs  subject,  I  GBisx*^' 
should  not  be  iocliiied  to  give  such  a  i;o.n9ti uction       ^"^' 


to  the  seqtion  as  would  make  useless  and  iiiyidious  DJuent, 
discriminations  between  citizens  of  the  saqne  com- 
monwealth supporting^and  supiJioEted  by  the  same 
institutions.  Before  I  would  come  to  such  a  conclo- 
sioii>  on,  such  a  subjec^y  I  would,  require  a  clear  and 
distinct  expression  of  legislative  will  to  sustain  me. 
But  tUat  will,  as  I  understand  it^  is  plainly  irrecop- 
cileable  with  such  a  conqlusion..  The  act  of  1 800- 
iidopte4  tlie  state  prisons^  not  as  they  then  were,- but 
as  they  ^l|ould  be^i  and  wherever  they  might  happea 
Uk  be  fiituated  a^  any'  future  |>eripd.  So  far  the  act- 
was  not  o^ly  fM^ntirigeRt  and  prospective  in  its  ap- 
plioatioii,  hmt  migiit  (with  as  much  propriety  in  this 
respect)  as  it  coidd  be  in  relation  to  the  prison-  rules) 
be  deemed  a  delegation  of  power  to  tlie  legislatures* 
.or  county  co.urts  of  the  states  to  ere^t,  preserve,  i:eg- 
ulate  and  even  c|iant;e  the  scites  of  jails  for  the  Ufiit- 
ted  States.  But  it  was  only  a  declaration  to  the  fed- 
eral courts  of  the  will  of  congress  that  they  ^hould 
use  the  state  jails  under  state  regulations*. 

If,  in  a  particttUr  state,  the  prison  walls  should, 
Id  cons(^quence  of  ^tate  regulation^  be,  in  legal  cpri- 
templatioi^  aud  effect,  co^eruaiuoi^fWith  the,  t>ounda- 
riey  of  tlie  couniies  in  which  tliey  are  plac^ec^,  those 
prisons,  mth  tho»  legcd  bounds^  ar,e  the  ^^  pr'isbns^'^  of 
the  general  goy.erameut;»  with  the  consent. of  tlie 
«tate.  And,  therefore,  the  prison  bounds,. as  pre- 
scribed by  the  act  of  1822  of  the,  Kpnluckv'  lcgisl{i- 
ta,rje,:  were  the  (irison  bpmnis.ot  the  general  govern- 
ment uniU  altered  buM^e  a^koritifof  the  one  or  ike  xQlhCji' 
goper^mi;U^ ,.,./.''  ]/  .  '  ..  .'.;../...',, 
.  Bui  ijt  i«  said  thati  at  >be  date.of  tli^:  bpndt  no  cjii- 
ix^Q  could  bftve  beeu  lawfully  ijuprisoiiMMl ,  iin  ^^is 
giate  foe  debt;  in  cpinsequemce  of  .any.judgiii^i4  or 
decree  /9f  n  itate  0Qur4,  %iid  tjialntii^^lbrei  the  act 
of  1800  did  not  Mthome,  Hhe  jailar  t^  alloi^.  *  tp 
fiaaaa  4ibe:Iiiniis  of  Ksntuql^y  aspr^sp^  tbouod^, 
4li4,  cootequently,!  the  bond  wns  iUognla^Hl  vqidt  . 

I  dd  not  admnt  eilhorllie  pontutEtrortheconcki- 
»ioii^:t»tt»avffttttidd. ' 
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9f*Mx  It  k  niy  opinion,  th^t  m  citizen  who  had  bpea 

^'-  Vin.^e  lH»  abi>titioi  of  the  ca   ?a.)  i.Oj>risoneil  for 

q"^^*^  ftil.^»  to  jive  fpeciil  b:iiK  aiirt   had  been  conSned 

" iv,i!  ^fter  judgment  :i?7iin9t  him,  nii^ht  hare  bfsen 

IV**^*  retuned  in  custody  onftf  he  either  sati!>fied  thejud^- 

iD^it.  or  took  the  oath  of  an  insolvent  debtor. 
There  i«  not  iing  in  the  pnridan$  of  tiieact  of  1B21, 
aSoIi>hinz  the  ca.  sn.,  inconsistent  with  snch  an 
opinion  ;  and  it  seems  to  me  that  any  other  opinian 
woidd  render  so  mach  of  the  act  as  allows  a  credi- 
tor to  require  sjiecial  bail,  incongruous  and  nugato- 
ry. The  act  flechres  only  that  a  capias  ad  sa^fad- 
rWioa  5b.ill  not  he  issued.  It  certainly  does  not 
cren  intimafe  rhaf  a  person  imprisoned  {orf^mg  to 
s'tve  speci:kl  hail  (when  fe^lly  required)  sliaH  he  li- 
berated by  the  olRainment  of  a  judgiwnt  a^inH 
him.  If  this  rietv'he  correct^  the  bomi  caniNil  be 
illegal.  Bot  even  if  it  be  incorrect^  still,  1  ikink, 
the  bond  b  valid  and  lef  al. 

Con«re>s  ha'!  not  abolished  the  ea.  sa,  or  enacleil 
any  process  Iaw  adopting,  pros|)ectivcly,  state  laws 
reindicting  ihe  process  ofslate  courts      Then  it  was 
la%Tful  to  imprison  Uanua  upon  a  co.  w.  As  the  leg- 
biature  of  this  state  had   al>olished  nil  pre-exhting 
prison  rules,  and  prescribed  the  llmitsofihesiBleas 
Che  only  prison  bounds,  Hmna  iras  entitled  either  to 
thrkse  bounds  or  to  none,  unless  the  foregofiog  en^iosi- 
tion  of  the  act  of  1800  be  altogether  erroneous.  For 
if  it  be  correct,  the  bounds  prescrtheii  by  the  act  of 
1823  were  the  bounds  pretxribed  to  the  federal  conrl : 
and  if  a  citizen  could  not  have  been  imprboned  under 
a  Judgment  of  a  court  of  the  state,  and  if,  as.nrgrKY/,  a 
prisoner  under  federal  process  shall  be  entitled  only 
to  the  prison  bounds  to  which  he  might  (at  the  sairc 
tioie)   have   been   restricted  by  the  authority  of  a 
<tote  c^urt,  the  consequence  would  be  thai  flanni 
wa<  not  entitled  to  the  benefit  of  any  prison  rules. 
Should  the  oMiUon  of  the  ^o.  so.  produce  any  iticH 
tonieqiience  as  thai  last  meotionefl  f    Themenninv 
of  the  act  of  1800  is,  that  the  federal  courts,  until 
otherwise  declared,  shall  n$k  Istal^  prisons  in  sncli 
condition,  with  such  rules,  and  under  sueh  regiidA- 
tiocs  as  they  mtglit  find  them  Understate  authority; 
and  that  a  j^ersoo  imprisoned  uilder  pcootsa  from  a 
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feffwal  court  shall  be  entitled  to  lliie  4>cncfit  of  giu-li  Moorb 
prison  rules  as  he  would  hoH  been  entitled  to  if  he  could  .      *•• 

*  futvebeen  impriscmed  under  prdcest  from  a  «/«^c-  court,  gr^kt. 

A«  the  general  g6 Comment  is  <lependenl  on  the  coin- ! 

Hy  of  the  states  for  the  use  of  Iherr  prl^onsr  surely  ii  i>is»<'ftt. 

'i*  but  reasonable  that  the  benefit  be  enjoyed  accord- 
ing to  the  willt>f  the  states,  and  undei*  «tale  recculft- 
tion^.  I  'have  no  right  to  enquire  into  the  nu)tive  of 
the  act  enhirging  the  prison  boamls  in  i^M>  The 
iei^islalure  hind  a  riftht  to  pasft  it.  TiiegieuenJ  gov- 
rnmwe*^  km  eonf^sirtifid  to  it  :,9im\  ^vUo^  (las  a  right 
fMWto  ^rrfe^ign  its  motive. or  question,  its  validity  ? 
If  the  federal  court  hnd  not  acquiesced  in  it,  then 
Ike  6tiit«  might  have  considered  its  power  of  wilh- 
holdingfrom  (hat  cpurt  tlie  use  of  the  state  prisons, 
and  .have  aried -upon  its  own  judgment  of  its  own 
fights  aiul  obligatiiQiM.  The  chief  objeit  of  the  act 
pf  1800  was  to  prevent  any  danger  of  such  collision 
as  oftight  have  becia  (hu^  provoke<l. 

';  fitlt'  whatever  should  be  the  proper  confirm! ioti 
of  the  not  br  1800, 4he  federal  court  had  eomfietent 
adth^ity  to  ednlbrm  to  the  act  of  1822^  and  it  has 
done  so  ;  and  congress  too,  knovtimg^M  ibefacU^  has 
myr^tfed Jby  acquiesence..  U  seems  ^o  we,  lUvf  cfore, 
tjbal  the  jailor  had  no  authority  io  take  i^uy  other 
bond  than  that  which  he  did  take,  and  that,  conse- 
quently, that  bond  is  binding. 

If  the  act  of  1800  should  be  construed  to  mean 
that  Hanna  was  entitled  to  the  benefit  of  the  prison 
rules  only  when  he  might  have  been  imprisoned  under 
state  process^  then,  if  he  could  not  have  been  so  impri- 
soned at  the  date  of  his  bond,  he  had  no  right  to  the 
benefit  of  any  prison  bounds.  Such  a  consequence, 
inevitable  from  such  premises,  tends,  by  its  &l>surdi- 
ty,  to  shew  that  the  premises  are  untrue,  and  that 
he  was  entitled  to  the  prison  and  prison  rules  as  es- 
tablished by  the  law  of  the  state  at  the  date  of  his 
bond.  A  ca.  sa.  could  be  issued  against  him,  not- 
withstanding its  abolition  by  the  state  :  he  could, 
therefore,  be  imprisoned  ;  and  the  act  .of  1800 
should  not  be  so  construed  as  to  deprive  him  of  the 
benefit  of  the  prison  rules  merely  because  a  ca.  sa, 
could  not  be  issued  upon  a  judgment  of  a  state  court. 
That  act  roeanS)  not  that  he  should  have  no  prison 


Digitized  by  VjOOQ IC 


o>;; 


J.  J.  MARSHALL'S  REPORTS. 


ALLK.S  4" 


rules  wheo,  by  the  laws  of  the  state  a  ca.  so*  coold 
not  be  i>suei],  but  thai  he  should  have  the  benefit  of 
tvch  rules  as  belong  lo  the  jail  under  the  law  of  the 
.  state,  and  a«  he  would  have  been  eutitled  to  if  be 
could  have  been  imprisoned  under  stale  authority. 
A:id  thus  the  le^blatore  of  1822  uoderaood  the  act 
of  1 5i.X) ;  and  the  federal  court  seeoas  also  to  have 
ai-ted  accordingly.  I  am  unwilling  to  saj  that  ail 
this  was  wrong,  and  thai  the  bond  is  void. 

If  a  state  »hall  act  unreasonably  or  onjosliy,  con- 
gress may  interpose  and  pre^rib&  otlier  rules  for 
the  federal  coart<.  But  until  congress  shall  so  in- 
tcr^HMe,  the  :4ate  rules  should  be  also  the  federal 
rules.  And  I  cannot  admit  that  congress  has  no 
power  io  direct  the  courts  of  the  UaileJ  Slates  to 
conform  to  the  entire  process  of  the  states,  as  it  m&^ 
ht  Khenenr  process  may  be  issuefl  from  the  oSce^  of 
a  federal  court.  Such  a  doctrine  would  operate  in- 
conveniently and  injnriout^ly,  and  would  seem  to  me 
to  be  iocon>is(ent  with  the  harmony  and  the  genius  of 
an  imptnum  m  iimpcno^  In  such  a  niatter  I  am  unwil- 
ling to  deny  to  congress  the  rt^Ai  to  tlefer  to  the  wis- 
dom of  the  slates. 

'^Vherefore,  h  is  my  opinion,  that  the  yo^^ment 
of  the  circnh  court  is  right,  ami  wylit  to  be  aHlrin- 
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[ThU  Petition  for  a  Rehearing  wa&  acc/denta!ly  preter- 
mitted. U  was  cDicplaced,not  being  wilh  the  Opinion  of  the 
Coarty  but  Qled  aecordingrlo  the  date  whea  overruled.  The 
Exporter,  not  conaid^riDf'hkiioPiraf  Iibex4iy  lo  ]^»  it  over, 
hsR  iraUithdl  it,  Jifipift^'  tktft  ithose  t  ooDceined  wiU  adt  ^9 p« 
pose  bd  in  tended  eiihetne^l^t  or  slight:    Tbeiopieibn  is.to 

be  found  at  page  410.]   • 

..    ■    .  .;[-.....:.    f    .        •     .        ,         J     , 

h.iha  ta^effK^kaatiter^Lal,  us.  Buinkif^  theea%ihHif9r 
■^iheplafnHlf  in.enor^  JUtd  the  foUau^figpetiUonfora 
r're^hiaringi  ukkhwu'ovetnUed:  ..  < 

'   The  roiipsel  for  tl»e  plamliffiii  erroi*  has  petition  for» 
nol  upderetood  tne  record  of  this  case  i^s  l)ie  coiirl  rc-beariog. 
has  Hatecl  U,  and^, therefore,  a  re-hcnring  is  moved. 

;  It  urto  4u{)pof$ed  to  be  materialythat  the  det^^tlnnt,  - 
Jji^d  nol  fKirchai$ed4ihe  slave  in  qtie^tiopvat  a  sheriff's 
'>|kie,.ifnder:aii  exer^iit ion  against  the  asselSfin  the 
tbainUctf  Safotiel'Rowape,  m  ^KlrniniFtfator  cif  WU^ 
tiaoi  R^wfee,  deceawd;:  buttlia  purchase  vf^^^adr* 
ifaliiH;,  Unjdcr  an  eaeoutioD  agi^inst  Savuiel  Row- 
^fle^'fiownealMa. 

"This  is  the  record!  A  jndgmfnt.was  rerover^d 
Tisainst  Sailnticl  Rowsjee,  as  adminiMratorof  William 
tVooldridge,  to  he  Idvied  of  the  assests,  and  on  that, 
ah  exectition  did  issue'n^ainst  the  assets,  bu!  that  ex- 
ecution was  replevied,  and  a  bond  given  and  return- 
ed. On  this  bond,  in  which  Rowscc  was  individu- 
ally bound,  H  fieri  facias  issued,  romnnandirif^  fh« 
sheriff,  "that  of  the  estate  of  Samnel  Rotv'sec, 
idmimstratbKcyf' William  Wboldridge  and  Tho- 
roas  iSmith,  yoii  cau«e  to  be.  made  the  i^um  of 
one  hundred  and,  fort;^  dollars"'  &c.  See  the 
transcript  of  the'  record,  page  16  (q  SI  jnchisivc. 
On  this  execution,  the  sheriffhad  the  right  fo'seize 
tho  individtial  property  of  Rowsee  most  uQiloubted- 
ly;  and  he  could  not  have  bad  the  right  to. seize  and 
sell  the  roods  orchatletsof  the  intestate  ii> the  hands 
of  the  aaministrator  unless  he  had  the  right  to  levy 
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^Im^rTAL      "P®"  eitktr^  which  he   certainly   had   not.      It  was, 
^^*  y^  therefore,  supposed  that  the  defendant  deriv^ed  no 

BEABLkr.  title  whatever  to  the  slave  by  the  sherifPssale  ander 
-— : — : —  the  execution,  accordincr  to  the  plaintiff's  evidence, 
rtlb/ariDg'  *  "^''  according  to  the  record  evidence  given  hy  the 
defendant.  If  the* defendant  had  any  title  by  his 
purctiase.  it  can  only  be  mrfde  on!  by  the  parol  evi- 
dence of  the  defendant,  which  he  ffave,  irondticine  to 
prove  that  Samivel  Rowsee  hftd  hf nsseif,  whikt  ke 
had  the  rirht  to  do  so.  ffiven«p>tbo  slave  to  tlie«lier- 
iif  to  be  sold,  and  tiaod  by  at  tlie«ilef  M  iw  to  raakc 
the  sale,  in  legal  effect,  his  own  yale* 

The  court  has  not  distinguished  between  the 
ptaSmifTs  and  defendant^  evidenre,  in  the  statement 
of  the  case,  lo  the  opinion  delivered.  The  plainliffi 
did  not  prove  that  the  defendant  had  purrhiised  the 
slave,  at  the  shcrifTs  safe,  under  an  execution  a^inst 
tlie  assets  in  the  hands  of  Samuel  Rowsee,  as  admi- 
nistrator of  William  Wooldridge,  nor  against  the  es- 
tate of  Samuel  Rowsee  himself,  nor  offer  evidence 
conducing  to  "prove  surfi  fact.  The  plaintflTs  evi- 
dence consisted  of  the  vi^ill  of  WlHmm  Rd^iv^ee  the 
elder,  thfe  deposition  of  Ph^b^'Rowleef,  fodnd  in  the 
transdript  oh  pa^je  51  to  65,  and'  the  evidence  of 
Merritt  Rowsee  on  pa^^  tOl  and  lOt .  Merritt  Row- 
see sa^ra  nothing  of  f  he  sheriff^  t^ale,  and  aJl  Phebe 
Rowsee  says  is  merely  by  way  of  aco^untin^  lor  her 
;goin4{  to. the  house  of  the  defendant  and  makiiig  a 
demand  on  behalf  of  the  }Jilnintiffs,.and  the  conversa- 
tion then  bad  with  him,  w^hicli  the  plaintiff  gave  in 
evi^lence,  to  prove  the  conversionof  the  property. 
These  arc  her  words  on  this  subject.  She  was  askeil 
by  the  plaintiff  this:  question*  ^^  Hoyif  did  Royal 
^ume  into  the  possession  of  the  (tefendant,  Beasley.^" 
And  she  gave  ibis  answer.  */  Saipnnel  Rowsee  came 
near  to  Westport  and  requested  me  to  |et  Royal  to 
up  .with  ham  to  New-Castle  to  se^  his  (Royal^) 
grandmother,  and  I  oonseiUed  for  him  to  take  him 
along.  Some.tiipe  afterwards,  I  h^ard  he.  was  sold 
by  the  sheriff.'?  »  .     ,     , 

She  was  then  asked  ihk' quest  ion.  «  ^'' State  wlie- 
ther  yoif  ever,  as  guardian  of  the  chilitren,  or  in 
tiielrbefialf,  applied  to<tbe  defbndnnt,  Beasicy,  for 
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the  «aid  boy.  Royal,  and  what  was  hk  answer  &c.**  Fiohtmaw- 
To  which  she  answered.  "  Hearing  of  the  purchase  ''■*  ""J  ^^' 
of  the  boy  by  Beasley,  I  went  out  to  see  him,  and  BEAsrlr. 
asked  him  if  he  would  part  whh  him  ;  and  he  an*  m 

swered  that  he  would  not,  that  he  had  purchased  ^^^^^^n^^^ 
him  for  his  own  use.     I  was  much  dissatisfied  when  '^*  ^ 
I  heard  of  the  sale  in  consequence  of  his  being  a 
family  negro.  This  was  a  few  weeks  after  the  sale.'' 
See  page  54  and  55  of  the  record'. 

The  above  is  all  that  is  to  be  found  in  the  piain^ 
tiff's  evidence  in  relation  to  (he  sale.  What  the  wit- 
ness says  is  mere  inducement  to  the  material  facts. 
She  states  and  she  speaks  only  of  hearsay.  And  be* 
tides,  nothing  Is  saia  by  her  to  prove  how  the  sher- 
iff had  sold  the  slave,  under  wiiat  process,  or  bv. 
what  authority,  and  certninly  nothing  from  which- 
the  jury  were  bovnd  to  infer  that  the  sale  had  been* 
made  under  the  execution  the  defendant  afterwards 
produced,  or  by  the  authority  of  Samuel  Rowaee  of 
any  one  else  having  any  right. 

The  evidence  of  the  sheriff's  sale  all  came  from 
the  defendant.  It  consisted  of  the  record  of  the 
judgment,  executioi^  upon  it,  the  replevin  bond, 
execution  thereon,  and  sheriff's  return  in  the  case 
of  a  creditor  of  the  intestate,  Wooldridge,  againat 
SaoMiel  Rowsee — (from  which  it  could  not  appear 
what  property  was  sold  by  the  sheriff)— and  of  the 
testimony  of  witnesses  in  which  there  is  some  discre* 
pancy ;  and  which,  however  consistent,  did  net  con- 
clude the  plaintiffs. 

This  particularity  is  observed  in  the  statement, 
for  the  purpose  of  shewing  to  this  court,  that,  in. 
deciding  upon  the  most  important  instructions  giv- 
en  to  the  jury  by  the  circuit  court,  theevidem^e  giv<- 
en  by  the  defendant  cannot  be  brought  into  view  at 
t^l.  In  other  words,  the  object  is  to  clear  the  case 
of  the  title  set  up  by  the  <lefendant,  and  attempted  ' 
to  be  proved  by  his  testimony,  whilst  those  instruc- 
tions of  the  circuit  court,  which  were,  in  effect,  di,- 
rections  to  the  jury,  as  in  the  case  of  a  non  suit,  are 
considered.  And  this  being  accomplished,  it  is  re- 
spectfully sngi^ested,  that  it  will  manifestly  appear 
on  the  face  of  the  opinion  delivered  by  this  court, 
that  an  important  poaition,  on  which  tlie  decision  is 
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PioaTVAi*     evidence  could  be  withheld  from  a  jery,  the  poifl| 

TKH  JCX  au      ^;||  „^^  y^  j^^||  „p^^       {^^   ^^^  ^^^^^  ^^^    lo    b^ 

BsA^'^^r.       vi^ry  plain  that  the  jury  would  have  been  authorise 

^ —  ed  to  infer  a  right  in  the  plaintiffs  to  the  «liare  of 

CeatioQ  for  ft  Wm.  Wooldrid^e.  He  had  alwavs,  from  181 1  ^deciar- 
ra-heannc.  ^  ,^^  |^| ^  ^1,^  ^j^^^  ^  ^^^  property  of  bis  childreo, 
and  not  as  his  own.  Samuel  Kowsee  had  never  set 
up  any  claim  whatever  to  the  property  in  either  of 
hii  characters.  The  case  tbea  stood  precisely, 
on  the  plaintiffs^  evidence,  as  it  did  when  it  waa 
heretofore  before  this  court,  on  the  appeal  frooi  the 
Henry  circuit  court. — See  the  opinion,  as  reported 
in  Monroe,  and  the  bill  of  exceptions  in  the  ol4 
record,  herewith  furnished.  The  court  then  decid* 
ed  that  the  court  below  erred  in  the  instructions  io 
find  as  in  case  of  a  non  soit« 

No  better  right  now  appears  than  did  then.  And 
this  court  then  decided  that  the  case  ought  to  have 
been  left  to  the  jurv,  no  matter  what  was  the  con- 
struction of  the  wifl.  The  possession  that  waa  thes 
proved,  is  the  same  that  appears  in  this  record. 

The  court  have  said,  in  the  late  opinion,  that  it 
was  not  disposed  to  think  the  plaintiffs  were  in  the 
actual  possession  of  the  slave,  hut  certainly  that  w»« 
a  question  of  fact,  and  it  is  confidently  believed  that 
no  jury  could  have  hesitated  to  find  it,  on  the /4am- 
tiff^s  evidence^  for  them.  And  it  must  not  be  forgot- 
ten that  UuU  alone  U  to  be  considered  in  this  discus- 
sion. 

Certainly  the  person  in  possession  of  a  slave,  and 
claiming  the  right  to  it,does  not  lose  that  possession  by 
allowing  it  to  visit  its  kindred^  even  if  it  does  go  in 
company  with  the  better  owner,  unless  such  owner  as* 
sumed  some  exercisic  of  ownership  or  control  over 
the  property  ;  and  ihe  plainHffs^  in  this  case,  gave  no 
evidence  conducing,  in  any  degree,  to  prove  any 
such  fact.  The  plaintiffs,  then,  had  possession,  aa 
the  jury  might  have  found  ;  and  for  this  cause,  and 
by  the  acquiesence,  ads  and  declarations  of  those 
who  may  have  been  ou(«  the  owners,  the  plaintiffs 
had  the  right  of  property,  prima  JacUy  at  least.  In- 
deed, the  court  is  understood  as  conceding  to  the 
plaintiffs  a  right  of  action,  prima  fade^  but  the  opinr 
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ioD  UieD  pr4>eeeds  to  determine  that  it  was  not  main*  Fiortm^s* 
tainahle  against  the  defendant  because  he  waii  a  bona  '^^^  ^^^  ^^" 
,        fide  purchaser  for  at  least  one  third  of  the  interest.  BcA«f.cV. 

This  was  certainly  approving  an  instruction  to  the — 7-; — — - 
,         jury  to  find  a»  in  case  of  a  non  suit,  because  it  seem-  ^*1*|J''  1  *^'  * 
I         ed  to  the  court  the  defendnnt's  evidence   proved     *       '  ^' 
J         facts  sufficient  to  obviate  the  plaintifi^s  proofs* 

I  It  is  stated  in  the  opinion^  as  a  part  of  the  case, 

i  that  the  sheriff  levied  the  execution  on  the  slave  as 
\  assets  in  the  hands  of  the  administrator,  in  whose 
I  bands  he  was,  in  consequence  of  his  request  to  that 
I  effect,  at  his  own  hou^e  on  a  visit,  and  the  defendant 
f  bought  him  ftc.  And  the  sheriff  does  state,  in  hi« 
I  return,4hat  the  slave  was  given  up  to  be  sold  by  the 
I  administrator.  But  this  return,  read  by  the  defen« 
dant,  was  not  conclusive  on  the  plaintiff,  who  was 
no  party  to  the  record.  See  Caldwell  vs.  Harlam, 
'  III   Monroe,  351.     And  t4ie  olaintiff  did  offer  to 

Erove  by  Rowsee,  said  to  be  tne  administrator,  that 
e  had  not  sold  the  slave  to  the  defendant,  nor  any 
one  else,  which  he  certainly  had  done,  in  contem- 
plation of  law,  if  he  had  given  him  up  to  the  sheriff, 
«nd  he  had  sold  him  accordingly.  But  the  court 
overruled  this  evidence,  and  decided  that  it  could 
not  be  given,  *^  because  it  would  be  a  contradiction 
of  the  record,  read  in  evidence,  by  the  defendant.** 
Seepage  90.  The  circuit  court,  in  effect,  decided, 
that  the  defendant's  proofs  of  title  were  incontro- 
vertible, and  that  the  plaintiffs  bad  none,  no  matter 
where  the  slave  was  born,  and  no  odds  whether  he 
passed  by  the  will  or  not. 

These  are  the  instructions  moved  by  the  plaintiff, 
all  of  which  were  overruled  : 

^^  1.  That  the  slave,  in  the  declaration  mentioned, 
parsed  by  the  last  will  and  testament  of  Samuel 
Rowsee,  deceased,  and  the  assent  and  confirmation 
of  his  executrix,  Elizabeth  Rowsee,  in  the  year  1812 
or  1813,  as  stated  by  the  witness,  Merritt  Rowsee. 

2.  That  whether,  by  the  letter  of  the  will,  the  ti- 
tle passecl  to  the  plaintiff  or  not,  no  title  whatever 
passed  by  the  will,  or  otherwise,  to  the  administra- 
tor of  William  >Vooldridge,  unless  it  is  proved  to 
fha  jury  that  the  testator,  RowseC;  did,  m  his  life 
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FioRTVAi.     lima,  make  an  absolute  donation  of  said  alave  tC' 

TER  «T  AL.     ^i^  ^^  ooldridge. 

BEAfti.Eir.  3    That,  un\en  the  said  William  Rowsee,  deceas* 

Petition  for  a  *^'  ^'^  make  an  absolute  gift  of  said  slave  to  the 
rc-hearing.  said  Wooldridgc,  the  said  sheriff  had  no  right  what- 
ever to  levy  said  executions  on  said  slave,  either 
with  or  \vithout  the  consent  of  the  said  Samuel 
Rowsee,  and  the  defendant  acquired  no  title  by  his 
alleged  purchase. 

4.  That  the  slave,  in  the  declaration  mentioneJi 
was  not  suKJQct  to  sale  under  the  executions  under 
which  it  is  alleged  he  was  sold,  and  purchased  b/ 
the  defendant. 

5.  That  the  possession  of  the  said  slave,  by 
Wooldridge,  after  his  wife's  death,  and  of  Phet>e. 
Rowsee,  after  Mrs.  Wooldridge's  death,  clainted  as 
the  guardian  of  the  children  of  said  Wooldridge  and 
wife,  was,  in  law,  the  possession  of  said  children^ 
and  not  such  as  to  subject  said  slave  to  the  paynoent 
of  the  debts  of  said  Wooldridgc. 

That,  if  Samuel  Rowsee  did  consent  to  the  Phcbe 
Rowsee,  the  assumed  guardian  of  the  said  children 
of  William  Wooldridge,  deceased,  taking  and  hold- 
ing the  slave  in  question  as  the  property  of  the  said 
chiidren,  and  i&he  did  so  hold  and  possess  them,  the 
said  Kowsee  had  no  right,  even  if  the  said  slave  did 
belong  to  said  Wooldridge  at  his  death,  to  aulVior- 
ize  the  sheriff  to  seize  and  sell  said  slave  under  said 
executions^  and  the  defendant  had  no  right  by  iu.s 
said  alleged  purchase. 

If  the  jury  believe  the  slave  in  question  was  loaned 
by  said  W  iliiam  Row!>ee,  and  not  given  said  Wool- 
dridge, the  defendant  had  no  right  to  said  slave. 

If  the  slave  in  question  was  the  property  of  Wil- 
liam Rowsee  at  his  death,  that  the  defendant  was  a 
man  wronged  without  title,  and  the  jury  have  n 
right  to  presume  title  in  the  plaintiffs,  from  all  the 
^  circuukstances  of  the  case,  whether  they  derive  title 

under  the  will  or  not. 

That  the  plaintiffs  have  shewn,,  by  the  facts  an<} 
circumstances  ol  the  case,  the  length  of  ppssessioO) 
and  manner  of  holding,  the  right  to  recover,  if  the 
jury  believe  the  testimony. 
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That  the  defenclant's  testiiBOoy  constitutes  no  de-  Fightmac 
fence  to  this  action.  '^■^  "^  ^'- 

If  tlie  jury  believe  the  wliole  of  the  evidence  in  BtAsiEy. 


the  case,  the  verdict  ouirht  to  be  for  the  plaintiffs. ''  „  ^.  .     . 

-       ^  ^  Petition  lor  a 

An'l  the  court,  on  the  defendant's  motion,  instruct-  re-bearing, 
ed  the  jury  as  follows  : 

*'  1.  That,  according  to  the  will  of  Wm.  Rowsee^ 
deceased,  none  of  the  children  of  nefi^ro  woman, 
Hannah,  the  mother  of  Royal,  born  before  the  date 
of  said  will,  passed,  in  life  estate,  to  Mrs.  Wool- 
dridge,  with  remainder  to  her  children. 

2.  That  no  particular  estate  for  life,  with  remainr 
dcr  over  in  slaves,  can  be  created  as  of  legal  effect,  so 
as  to  vest  an  estate  therein  in  remainder,  except  the 
same  be  made  by  deed  or  last  will  in  writing. 

3.  That  if  they  believe,  from  the  evidence,  that 
BO  estate  vested  in  the  plaintiffs  in  virtue  of  the  will 
of  WHlitim  Rowsee,  decei^sed,  and  that  William 
Wooldrid^e,  their  father,  died  posj^essiri^r  the  slave, 
and  that  his  administrator,  legally  qualified  as  such, 
afterwards  delivered  him  up  to  the  sheriff  to  be  sold 
in  satisfaction  of  debts  ilue  from  sai<l  Wooldridge 
in  his  life  time,  and  that  at  such  sale  so  made  by  the 
sheriff,  he  was  purcha^^ed  by  the  defendant,  then 
that  they  shall  find  for  tlie  defeiidant  in  this  action. 

4.  That  if  they  believe,  from  the  evidence,  that 
910  estate  vested  in  the  plaintiffs  in  virtue  of  the  will 
of  William  Rowsee,  deceased,  ^nd  that  William 
Wooldridge,  their  father,  died  possessing  the  slave, 
and  that  his  administrator,  legally  qualified  and 
acting  as  6uch,  delivered  him  up  to  be  sold  by  the 
sheriff  in  satisfaction  of  the  executions  in  the  rec- 
ords set  out,  marked  A  and  B,  and  that  at  suck 
sale  so  made  by  the  sheriff  under  said  executions, 
he  was  purchased  by  the  defendant,  then  that  they 
find  for  defendant  in  Ibis  action. 

5.  That  thenegroboy,  Royal,  not  being  specially 
devised  by  William  Rowsee,  passed  to  his  residuary 
devisees,  and  Mrs.  Wooldridge  being  one,  and  living 
at  the  death  of  her  father,  her  interest  in  the  said 
boy,  Royal,  then  in  the  possession  of  her  husband, 
was  absolutely  vested  in  him. 
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riGHTHAs-        fjpi^  plaintiff  objected,  the  court  overrated  all  tha 
T«»  BT  Au     ipgirurtlons  mOTeti  by  the  plaintiffs,  and  refused  to 
BxAtLST.        give  any  of  them,  and  n^ave  all  the  instructions  mmvm 
' — - —  ed  by  the  defendants :  and   further  instructed  the 
c^iuiDr  1  *  j"^y — ^'**^»  ^^  ^^^  *'*^®  '"  question  was  born  before 
the  date   of  Walliam  Rowsee's  will,  the  plaintiff 
had  fihewed  no  cau^e  of  action,  and  the  law  wms^ 
the  verdict  ouj^ht  to   be  for  the  defendant  z  and, 
«]so — that  if  the  boy.   Royal,  was  bom  after  th« 
date  of  the  said  will,  and  the  jury  believed  the  de- 
fendant had  purchased  him  at  the  sheriffs  sale,  and 
that  the  said  Rowsee  had  eiven  up  the  t>6y  to  be 
sold  under  the  execution,  the  plaintiffs  could  not  re- 
cover." 

It  is  earnestly  insisted,  that  the  jury  ou|^ht  to  have 
been  allowed  to  presume  the  assent  of  Rowsee,  as 
the  administrator^  to  the  taking  and  holding  of  the 
slaves  by  the  plaintiffs  as  their  own  property  ;  after 
which,  he  certainly  had  no  right  to  reclaim.  And 
the  jury  ought,  also,  to  have  been  allovp^d  to  pre- 
sume an  extinguishment  of  the  claims  of  tlie  other 
parties,  in  any  they  had.  But  nothing  was  left  to 
the  jury — not  even  the  question  of  the  identity  of  the 
slave  sold  by  the  sheriff,  and  that  sued  for  by  the 
plaintiffs. 

But  this  petition  is  too  long.  Perhaps  it  might 
have  been  sufficient  to  have  said,  that  the  court  had 
not  distinguished  between  the  plaintiffs'  and  defend- 
ant's evidence  in  the  statement  of  the  case  on  which 
the  instructions  of  the  circuit  court  were  predicated^ 
This,  it  is  respectfully  suggested,  opens  the  error 
which  has  occurred.  The  re-hearing  is  moved  un- 
der a  sense  of  duty  the  counsel  feels  to  do  all  in  his 
power  to  obtain  a  decision  of  his  client's  case  w- 
cording  to  the  laws  of  the  land. 
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Abatement, 

1  Death  of  p1aintiff,iD  a  writ  of  er- 
ror, prior  to  the  emanation  of 
the  writ,  fatal  on  plea  in  abate- 
ment.   UUmrdvsFuUs^  14S 

ft  Joint  complainants,  one  dies  af- 
ter hearin|r  and  writ  abated,  the 
decree  only  to  be  acted  on  io 
court  below  as  to  revivor  Tby- 
lor^s  Heirs  Slc.  vs  Watkint  &c.        366 

3  In  an  action  af^ainst  devisees,the 
suit  may,  upon  the  return  of  we 
inkabittmt  as  to  one,  be  abated 
as  to  him,  and  judgment  taken 
a§;ainat  the  others.  CoyUU  De- 
vuees  M  Mortoriy  274 


Absent  Defendants. 
See  Chancery  Practice,  3. 

Accord  and  Satisfaction,  plea  of. 

1  Plea  that  a  portion  of  a  roolti- 
tu<5e  of  article*  were  delivered 
at  the  time  and  nlace  all  were 
to  h'ivf*  b^eo  deliverH  .  not  a 
good  plea  of  jiccor<i  and  satipfac-. 
tioQ.     Paiteton  el  al.  vt  Garretj     114 


Action. 

1  No  action  can  be  maintained  by 
a  paity  against  himself.  He 
cannot  enter  into  a  legal  ob- 
ligation to  himself.  Dtbard  vs 
Crcw^ 

2  If  the  obligees  in  a  bond  become 
sureties  to  themselvef,  they  iti' 
cur  no  legal  obligation,  and  the 
bond  stauds  aa  the  single  bond 
of  the  principal  who  is  not  obli- 
gor and  obligee,  and  an  action 
at  law  if  maintainable  against 
such  principal.    Ibidy 

3  Bank  to  whom  a  note  has  been 
regularly  passed  by  endorsement 
though  the  same  have  been  dis- 
counted and  thereby  placed  on 

-  the  footing  of  a  bill  of  exchange, 
cannot  strike  out  the  ititermerli- 
atc  endorsements,  and  sue  in  the 
name  of  payee.  Th»*  plaintiff 
must  have  the  le^l  title  to  the 
fiote  to  maintain  the  action* 
WilsotCs  tJeirs  vs  Ryan» 

4  See  Potsession,  I. 


^  See  Practice. 

Accounts. 

ae  Debit  n  nd  Credit. 

vou.  yii. 


5  See  Fines,  remission  of. 

6  See  Devisees,  action  lagainit. 

7  See  Replevin,  action  of. 

8  S^  Execution,  8,  9. 

Acts  of  Legislature^ 
See  PartjitiqU}  I. 
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Administration^   cum  testamenlo 
anntxo* 

Sec  r^iecQtor  and  Administrator. 


Atlministrator. 

1  In  an  action  ncainet  nn  ndmijii*- 
traf  or  for  a  derattavif Mihp  foun- 
dation of  the  creditor's  claim  be 
a  contract  made  nreviotjs  ♦••  the 
1st  of  Mnrrh,  t822,  the  adminis- 
trator frill  be  held  HnMe  for  pro- 
perty sold  b¥  him  as  assets,  not- 
withstandinsr  it  was  surh  proner- 
ty  as  weK  exempt  from  execu- 
tion. Branham  tt  al.  vt  Com- 
monwealth^ 

%  When,  from  the  imperfect  state 
of  intestate's  title  to  a  hor«e,  the 
administrator  cannot  sell  it,  and 
•xpends  hii  oirn  money  to  oay* 
for  keeoini:  it  unHl  the  consom- 
mation  .of  intestate's  title,  he 
ihould  be  credited  by  "uch  ex- 
pend itare.    ibid^ 

•  A  fee  paid  hr  administrator  to  a 
lawyer  for  defending  the  title  of 
the  administrator,  as  inch,  to 
propertv,  will  be  deemed  money 
necessarily  expended  in  the 
•ourse  of  administration,  and 
the  administrator  allowed  credit 
for  it.    /did, 


190 


190 


191 


4  Order  of  county  coOrt  upon  ad- 
ministrator to  deliver  over  slnves 
to  penron  clairoinir,  not  conclu- 
sive of  the  rirhttof  partiei.  JVa- 
pier  et  ux,  rs  DavU  Sec.  287 

5  If  administrator,  who  is  appoint- 
ed in  this  state  to  administer  the 
assets  of  an  intestate  who  was 
domiciled  and  who  died  in  this 
state,  se|l  a  slave  of  intestate 
which  is  in  a  sister  state,  he  will 
he  liable,  in  a  suit  aii^ainst  him 
here  by  a  creditor  of  intestate, 
for  tlie  price  of  the  slave  Samp- 
«on'«  Adminittraior  vb  Grahamj    497 

6  By  the  commoD  lawj  administra- 


tor is  entitled  to  goodf  of  intes- 
tate wherever  they  may  H- .     /  .  4M 

f  If ,  by  the  laws  of  a  foreis-n  coun- 
try ,  in  which  part  of  »»n  intes- 
tate's sroodi  are,  the  admiri'tra... 
tor  it  thi4  state  i«  prohibited 
from  tnkinfc  or  appronrianng^ 
them,  he  will  not  be  liable  lor 
them.     Ibid,  49t 

H  Where  an  administrator  paja 
debts  of  his  intestate  out  of  his 
•wn  funds,  expectnir  assets  at 
the  time,  and  is  removefl  from 
(he  fidnjinistnition  before  aatets 
came  to  hand,  he  is  entitled  to 
reimbursement  ont  of  the  estate 
which  has  descent  led  to  the 
heirs.  Smith  ts  Ho^if%*t  Hein 
kc,  sot 

9  Settlement  made  hy  adnriniftrai- 
tor  ui  h  the  county  court,  decid- 
ed to  b^' prima  facie  evidence.  &.  509 

10  Where  administration  has  been 
granted  to  two,  and  one  dies,  the 
survivor  is  sole  administrator, 
upon  the  ij^round  that  the  offioo 
survives  to  him.  BryanU  ExeC" 
uiorsY9  Thompwn^t  *Adm}f9^  SWt 

11  One  of  two  joinf  administra- 
tors, like  one  of  two  joint  exec- 
utors, may  release  a  caiKie  of 
action  which  belongs  to  estate 

of  his  teftator.    Ibid,  5ST 

\f,  See  Assctf. 


Administrator  dtJxmifi 


See  AssetS)  1. 


SecTitle^l. 


Agency. 


Agent. 


1  If  A,  attorney  for  6,  who  has  no 
title,  sell  land  to  C,  who  is  eTict* 
ed,  C  has  a  right  to  rtte»ver  th« 


Digitized  by  VjOOQ IC 


IND£X. 


i3S 


pTiM  paid,  from  ▲,  if  bo  have 
not  paid  over  the  money  ;  if  the 
monej  be  pnid  over,  B  is  r'tpon- 
•ib]e  Stafford  vt  SUeVt  Execu- 
tors &f.  344 

S  See  CorporatioDf  t. 


Amendment. 

1  If  there  be  an  J  thing  to  amend 
by,  the  circuit  court  may,  at  a 
flubteauent  term,  so  amend  the 
reoord,  a«  to  rflretuate  an  order 
orjudiCnent,  actually  directed  to 
be  ent(*n  d  it  a  lormrr  term,  but 
omitted  or  drft'c lively  done« — 
J^orton  V8  Sanders^  12 

9  Judgement  on  trnvprse,  rendered 
in  favor  of  plaii.t.ff!,  on  a  writ  of 
lbrcib]«»  detHiner,  forcosrs/judgi* 
meat  for  rf^stiiotion  omitted,) 
circait  court  may  amend  at  snb- 
feqHent  t«*rm,  bv  entcrinfi:  judg- 
ment for  restitution.    lUd^  12 

^3  What  the  court  may  amend,  ex 
^eio,  will  be  considered  bs  done 
without  any  formal  order.  Lit- 
lard  vt  Fields^  148 


4  Defendant  tendered  (wo  pleas  in 
bar  of  plnintiflfs  action,  to  which 
plaintiff  demurred  ;  the  demur- 
rers wore  joined ;  the  pleas  ad- 
judicated oo  by  the  court;  <he 
demurreM  sustained;  but  the 
olerk  omitted  to  notice  on  the 
record  the  filing  of  the  pleas^ 
demurrers,  or  adjudication  on 
them,  and  jud^^ment  was  enter- 
ed as  bv  default  on  inquiry  of 
damages,  decided,  that  at  a  sub' 
segtient  term^  the  record  coi^d 
not  be  so  amended  h«  to  shew 
the  filini;  of  the  pleas  &c.  Snod- 
grate  kc.  vs  Adamt^ 


6  When  the  biU  ef  azatptioni  pur- 
ports to  contain  the  whole  evi- 
dence f»iven  on  the  trial  of  a 
cau«e,  an  amendment  of  the  rec- 
ord, at  a  subsequerit  term^  by 
shewing  that  more  te«timony 
was  Kiven  on  the  trial  than  the 
bill  of  exceptions  contains,  is  in« 
admiisible,  a«d  a  nugatory  act. 
Adkinaon  vs  bUwent^  23? 

Aoawer. 

t  Ob  answer,  in  nature  of  a  crojj 
bUt^  a  subptena  must  be  issued 
and  served  on  the  defendant 
thereto;  unless  be  enter  nn  ap- 
peirance  on  the  record  or  fite  bis 
answer.  Oamer  vs  Catron — and 
-^-Satiu  vs  Catron.  90!^ 


i  After  the  term  the  judgment  is 
rendered,  the  court  has  no  pow- 
er to  alter  or  amend  the  record, 
unless  there  be  something  on  the 
jraoord  to  amend  by.    Undy 


165 


166 


2  See  Land,  sale  of,  I. 

Appeal. 

I  Too  late  to  object  that  one  of  se- 
veral against  whom  justice  has 
rendered  judgment,  failed  to 
unite  in  appeal  bond,  to  the  cir- 
cuit court,  after  the  case  has 
been  tri&d  in  circuit  court,  and 
in  the  court  of  appeals,  and  re- 
manded.   Brc^field  vs  Bough  Slc, 


330 


2  From  a  joint  judgment,  by  a  jus- 
tice, against  several  defendants, 
either  of  the  defendants  has  the 
right  and  power  to  take  up  the 
case,  by  appeal,  to  the  circuit 
court.  And  thereby,  all  the  de- 
fendants are  necessarily  brou|[ht 
into  the  circait  court,  as  parties 
to  the  cause.    Palmer  vs  Kenne^ 

dy  kc.  499 

3  When  a  cause  is  transferred,  by 
appeal  to  the  circuit  court,  the 
justice  has  no  longer  any  power 
over  it.    Ibid^  500 


Appeal  Bond. 

I  Security  in  appeal  bond,  condi- 
tioned to  ^^pny"  &o,  does  not 


Digitized  by  VnOOQ IC 


9ie 


J.  J.  MARSHALL'S  REPORTS. 


diichar^bia  obHratinn,  wheOf 
upon  affirmiince  or  jadf  meot,  he 
renleyi*»»  the  eri|final  iiebf  Sec, 
he  miiit  nctiiilly  **piiy/'  Jtfor- 
row*$  Adminiitrator  vt  Jifaton  &c. 


Arbitration  and  Award. 


370 


I  ThoQfi^b  the  woHs  emplojed  in 
submittion  to  statutory  arbitra- 
tion be  '*h11  matters  of  differ- 
ence,*' yet  the  court  will  con- 
fine th#  arbitrntors  to  the  mat- 
tert  of  difference  involved  in  the 
preoedinj^  suits  at  exhibited  by 
the  record  and  pleading:  prior  to 
the  submission*  If  more  is  in- 
tend^Hi  to  be  embraced,  parties 
sheuld  make  a  statement  in 
writing,  settings  forth  the  mat- 
ters of  difference  not  m  suit. 
JFVoff<  ke,  vs  SmUh''t  Btirt^  1?8 

t  Error  to  render  Judgment  upon 
an  award  teuohini^  matters  not 
within  the  submisMon,    Ibid^        199 

9  Erroneous  to  render  judgment 
on  an  award  affecting  the  rights 
of  infants,  unless  they  were  pro- 
perly represented  in  court  hy 
fTuardian  according  to  statute  of 
1797, 1  Dig.  W.     76.  130 

4  When  firticles  binding  parties 
to  submit  their  controversy  to 
arbitration,  by  rule  c*f  court,  and 
rule  mnde,  arbitrators  receive 
their  authority  from  the  rule, 
not  from  the  articles ;  and  should 
decide  in  ejectment  upon  the 
whole  ease,  though  the  demise 
in  one  count  be  in  the  name  of 
lessors  who  did  not  sign  the  a- 
greement.    Ihid^  ISO 

Assault  and  Battery. 

1  In  assault  and  battFry,  "  We  of 
the  jury  find  against  the  defend- 
ant*.  A  and  B,  fiv  hundred  dol- 
lars in  damage*,  and  find  C  and 
D  not  (ruilty,"  wnrrHnts  a  judg- 
ment ncrai(i8t  A  and  B.  Single- 
irni  €t  al.  y»  Sodwky,  341 


3  Indictment  acainst  leveral  for 
an  assault  and  bnttf^rr,  nmjr  be 
jointt  'vnd  so  may  the  trial,  bot 
the  verdict  and  judgment  niost 
be  several.    Bodtyt  vi  0>mmon^ 


Assets. 


r  The  right  to  recover  for  asaetf 
wasted  b>  former  admioistratorf 
is  in  distributees,  not  in  admin- 
istra toriff  fromrnon.  Felts  lie, 
vs  BrowfCt  AdminittreUoT^  14T 

3  Bondi  executed  to  aa  adminia- 
trMtor  in  his  fiducial  character, 
in  consideration  of  assets  sold  b  j 
him ,  are  not  assets  in  the  handa 
ot  an  administrator  tffftont^nofi, 
on  the  estate.  Saffram?9Jldmin- 
UtralaiJt  Kennedy,  198 

3  Nothing  is  assets  in  the  hands  of 
an  administrator  </tf6onunen,ex- 
cept  those  things  which  remain 
in  specie,  at  left  by  the  inte». 
tate,  and  which  have  not  been 
administered  by  the  administra- 
tor.   Ibid^  189 

4  Amotant  ascertained,  on  settle- 
ment with  the  county  coort,  to 
have  been  due  by  the  adminittroiwr^ 
is  not  assets  in  the  hands  of  the 
adminiitrator  dt  beni$  non^  and 
therefore  is  no  criterion  for  de- 
termining the  amount  of  assets 
which  have  come  to  the  hands 
of  the  administrator  de  bonis 
novi.     Ibid^  •  188 

5  See  Administrator. 


Assignment.  - 

1  In  a  suit  by  assignee,  of  a  note 
which  hat  breu  ossigned  to  him 
by  un  agent  of  obligee,  it  is  not 
uecessarj  to  prove  the  authority 
of  the  agent,  unless  the  assign- 
ment be  impeached  by  plea. 
Garriion  el  ul  vs  Comftf,  8T 
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ft  f  a  foii  by  assi^ce  on  a  note  as- 
signed to  hi  111  by  an  agent  of  a 
corporation,  without  the  tea]  of 
the  corporation  being  affixed  to 
the  a«iignment,  decided,  that, 
as  the  assignment  was  not  im- 
peached by  plea,  it  vested  the 
lei^l  title  to  the  note  in  the  as- 
signee, and  authorized  him  to 
sue  in  his  OA'n  name.     Ilnd^  87 

3  An  agreement,  to  the  validity  of 
whicb  a  scat  is  not  essential, 
■igned  by  ^  A  B,  agent  for  C  D,* 
is,  in  effect  and  by  construction 
of  law,  the  agreement  of  C  D« 
Jbid,  87 

4  But  an  agreement  signed  ^^  A  B 
for  C   D"  is  the  agreement  of 

A  B.    JLid^  88 

5  If  an  agent  within  the  sphere  of 
his  power  do,  in  his  constituent's 
name,  by  writing  without  seal  or 
without  writing,  make  a  ouii« 
tract  which  ^vouid  have  been  ob- 
ligatory npon  biwscir,  if  mado 
in  his  own  name,  will  bind  bis 
principal.  .  lOid^  89 

6  No  necessity  to  aver  non-pay- 
ment to  assignor,  whf^n  it  la  aver- 
red that  the  obligation  was  un- 
paid at  the  time  of  assignment, 
nnd  that  obligor  at  that  timo 
had  notice  of  the  assignment. 
JVea/ vs />Mrre//,  105 


Assignment  of  Error. 

See  Error,  aasignoient  of. 

Assignor  and  Assignee. 

1  The  assignor  of  a  bond  covenan. 
tin<  to  convey  land,  not  respon- 
sible to  assignee  unless  due  dili- 
gence have  been  used,  a'ld  assig- 
nor has  failed — Not  responsible 
for  the  consideration  paid  by  as- 
signee over  and  above  that  paid 
by  assignor,  unless  by  special 
oontract,  though  the  yendee  of 


assigBor  had  no  title. 
vs  SUeN  Executors  &e. 


Stafford 


!4d 


a  See  Usury,  2. 


Assumpsit. 


(  Assumpsit  is  maintainable  at 
common  law,  for  the  use  and 
occupation  of  lands  or  teno- 
mpnts,  a  1<  hough  no  express  con- 
tract or  premise,  a  promise  to 
pay  being  implied.  Logan  vb 
Lewis, 

2  Assumpsit  for  money  paid  &c. 
only  maintainable  when  the  con- 
sideration 18  money,  not  proper- 
ty, nnd  is  suppctrtod  when  plain- 
titf  pays  a  debt  dne  by  defend- 
ant, to  plaiutiff'fl  debtor,  by 
cancelment  of  both  debts,  with« 
out  the  money  actually  passing 
and  repa*sit:g.  Greathouse  vs 
Thrackmoftrm^ 

3  Ne  answer  to  action  for  money 
paid  hy  plaintiff  to  defendant's 
uie,  that  plaintiff  had  won  the 
money  from  the  person  paid. 
The  re«pon'»ihi!ity  of  defendant 
grows  out  of  his  being  discharg- 
ed from  bis  debt  by  plaintilf, 
and  at  his  request.    lo. 

4  To  authorize  a  recovery  on  an 
insimul  computassent  count,  it  is 
not  necrsiary  that  each  item  of 
plaintiff^s  account  be  proved, 
provided  it  is  proved  that  the 
parties  accounted  together, and 
defendant  acknow)edge<i  that  a 
sum  certain  was  dne  the  plain- 
tiff.    Crowdus  V3  HuichiitgSj 


18 


19 


44 


5  Action  for  money  paid,  laid  out 
and  expended  for  the  use  of  the 
defendant,  will  not  lie  unless  the 
plaintiff  has  actually  advanced 
money.  J^adison^s  Executor  vs 
WaUaceU  Executor,  10(f 

6  An  action  for  money  had  and  re- 
ceived, must  be  supported  by 
proof  that  the  defendant  hat  ac. 


Digitized  by  VnOOQ IC  — 


GTS 


J.  J.  MARSHALL'S  REPORtS. 


tually  received    monqf  to    th«         ;2 
plaJDtiff^s  use.     Jb.  100 

7  Bat  there  urc  cfitrt  where mon«y 
ii  consider*^  as  received  or  aH- 
vancrd  when  it  it  not  actoallj 
done.    lb,  100 

8  Where  a  perton  t^kes  possetf ion, 
nces  and  occupies  land,  as  ten- 
nn*  ander  another,  the  comraoa 
law  raises  an  atinmpiit  to  pay 
for  the  use  and  occopation. 
Crouch  f  s  Briiet^  257 


f  The  action  for  ase  and  occapa- 
tion  is  of  common  law^  and  not 
of  statutorj  origin,     lb,  259 


10  Vendor  who  h^s  conycjcd  or 
covenanted  to  conrey  land,  maj 
maintain  ns^mrpnt  for  the  piir- 
cbnse  money.  Statute  of  frauds 
and  perjuries  does  not  apid.v  to 
the  promise  to  pay  the  cnnside- 
ration,  but  to  the  contract  for 
▼alue  of  land.     Levit  ys  Gi  imetj 


1 1  Quiiritwn  me  mil  for  services  evi- 
dence of  what  A  charges,  not 
competent;  for  what  qualified 
prr«ons  can  be  procured  to  per- 
form them,  the  inquiry.  French 
TS  Frawier^t  •AdminiMtraU>r^ 


336 


420 


Attachment. 

See  Lii  Pendem^  1.- 

Attorneys  for  Commonyrealtli 

See  Fines  and  Forfeitures. 


Auditor. 

Auditor  must  write  dnwQ  the 
stateni^ntR  of  the  larttnettes  that 
■jav  br  sworn  bef  )re  him,  and  * 
report  to  the  conrt  the  stnte- 
inentsof  th**  witnepsps,  and  not  ' 
hi*  cimclusMins drawn  fr  tm  (hem. 
Gamer  vs  Beat]/ — and — Same  vs 
GmtroTij  226 


Auditor  required  to  report  tattw 
court  all  the  testimony  hearl  by 
hini,  or  presented  to  him.  l}or' 
ny'^t  Repre»entativet  \%  Doney^      100 

When  case  is  reversed,  tb«!  audi- 
tor's report  is  subject  to  objec 
tion  and  mav  be  set  aside  th«* 
revi-rsal  not  based  upon  defec- 
tive report.  Haden.  vs  HadenU 
Heirsy  17ft. 


Award. 


See  i.rbitration  and  Awar4^ 


Ball. 

On  petition  and  summons,  tfa« 
defen  'ant  cannot  be  compelled 
to  give  special  bail,  ffithtrt  vs 
Curd  ^e, 

2  Scire  fatint  against  bail,  Mtnnot 
be  maintained  until  after  a  ca, 
ra.  and  Uwt  having  been  abol- 
ished, there  is  now  no  wemedj 
against  bail.  Palmtr  vs  Jtfcm- 
wether^ 


m 


50$ 


Bank  of  Gommotiwealth. 


The  Bank  of  Commonwealth 
recognized  to  be  consistent  witli 
the  constitution  of  the  United 
States,  in  conformity  with  pre- 
vious decisions.  Briteoe  Su,  TS 
Bank  of  Commonwealth^  S0 


Bastardy. 

1  Right  of  the  mother,  under  the 
act  o^  1795,  to  compel  the  father 
to  mai  itain  his  bustard  child,  is 
a  cixdl  right  and  remedy  is  a 
civil  remecly.Bur^n  vs  Straughan  594 

f  Proceeding  is  not  in  nature  of  a 
enminal  or  public  prosecution 
for  a  public  wrong.    lb,  584 
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3  l^or  is  there  any  thing  in  the  pro- 
opeding  that  ihoald  be  deemed 
penaL  ~  lb,  584 

4  Agreement  bv  mother  of  a  bas- 
tard child,  with  (he  father,  that 
if  he  will  contribute  to  the 
maintenance  of  their  child,  she 
will  not  proceed  afrainst  him 
under  the  bastardy  aot,  is  not 
unlawful,  immornK  or  inconsis- 
tent with  the  policy  of  the  law. 

/*.  681 


^  Has  county  court  or  any  of  its 
officers,  ex  officio^  a  rifcht,  under 
the  common  law  or  the  statute 
of  Elizabeth,  to  institute  a«y 
proceedinn:  to  compel  the  father 
of  a  bastard  child  to  maintain 
it,  if  it  would  otherwise  become 
a  charge  on  the  county.    Jb. 


585 


8  Bastardy  act  of  1795  does  not 
give  the  county  court,  nor  any 
ofiu  officers,  a  right,  ex  offitio^ 
to  iostitirte  any  proceedings  in 
order  to  compel  father  to  main- 
tain bis  bastard  child,  but  rests 
the  »Qle  power  of  originating 
such  proceeding  in  the  mother  Jh. 

7  If  the  father  of  a  bastard  child 
agree  with  the  mother  to  contri- 
bute to  the  maintenance  of  the 
child,and  in  consideration  there* 
ef  the  mother  agrees  ni»t  to  pro- 
secute him  for  its  maintenance, 
under  the  act  of  1795,  the  agree- 
ment will  be  enforced  against 
him.    lb. 


585 


685 


Bill,  dismissal  of. 

1  When  a  bill  is  dismissed  fer  want 
of  necessary  parties,  the  di«mi8- 
aal  should  be  'without  prejudice,' 
and  an  absolute  dismissal  on  such 
gpround,  is  error.  Pbgue  t1  Rich* 
ariton  Sie. 

^  Dismissing  a  bill,  after  dissohi- 
tion  of  injunction,  does  not  pre- 
clude complainant  from  main- 
taining his  action  at  law,  for 
tbe  demand,  tet  up  in  the  bill  ; 


240 


it  is  no  litigation  or  determtoa- 
tion  of  the  rights  of  the  parties. 
Cavenavgh  vs  JJavis^  371 

Bill  of  Sale. 

See  Parol  Evidence,  3. 

Bonds. 

1  Bond  for  the  prison  rules,  takem 
by  a  jailor,  from  a  debtor  confin- 
ed by  a  ea.  ta.  which  issued  from 
the  office  of  the  federal  court, 
decided  to  be  void,  Jjfoore  TS 
Jilten  i:c.  #5J 

2  See  Interlineation. 

3  See  Condition. 

Ca.  Sa. 

See  Bail,  2. 

Certificates  of  Settlemtnt. 

See  Settlement,  certificate  of. 

Challenge. 

1  On  an  indiptment  against  a  tav;^ 
ern  keeper  for  permitting  un- 
lawful gaming  in  his  hou^e,  the 
'  Commonwealth  has  no  right  of 
peremptory  challenge  to  venire 
men.  ComHt^  vs  Bailey^  %A 

Chancellor. 
See  Mistake,  I. 

Chancery  Jurisdiction. 

1  See  Lien. 

3  See  JurifdiotioB. 

3  SeeCoDtractji, 


Digitized  by  VjOOQ IC 


^^^^-r:^ 


MO 


J.  J.  MARSHALL'S  REPORTS. 


Chancery  Practice. 


I  Xn*weT«  dt^nrins:  aT]e2^ti'>ns  of 
bi'l,  ♦.»  -.nch  ihf*.  contain  eqaitj, 
yol  t  iU  rai^l  be  I'ismisee*!,  un- 
1pm  there  h*»  H^pf^nate  proof. 
tJ^zlifs  Ts  Holbert, 

«  Rnle  of  chnncery  nricticp.  nei- 
ther to  p^rtBit  teveral  complain- 
ant* to  il<»man«i,  by  ^ne  bill,  sev- 
eral mailer*  ^rfectW  tlis»inct 
Ami  iinronnectprl,  against  one 
dtff'^n'iant,  nor  one  complainant 
to  demind  feTeral  m?»tlprt  of 
di^inct  nat»iT»^  arain^t  •♦•frral 
defeodanti.     7\irjnnw9.  Turpin^ 

3  When  joint  decree  hnt  been  ren- 
dered aj^ainft  absent  defendants, 
to  o:«en  the  decree  on  the  an- 
iwers  of  part  of  the  defendants 
beinij  filed,  is  error.  Bndley  ts 
CatlcVs  Efcin, 

4  I nj auction  proper  when  bill  filed, 
^-•on  disfolntion  erroneoui  to 
decree  ten  per  cenU  damages. 
/CoUmd  TS  /V^  ei  oL 

&  Bill  for  exhibition  of  title,  title 
•hewn  not  i«i  the  party  to  sale, 
but  his  wife,  title  accettted, 
oomplaioant  onN  liable  to  costs 
accruing  after  the  acceptance  of 
the  title.    lb, 

6  Can»e  remanded  to  enable  com* 
plainant  to  withdraw   demurrer 

.  and  answer.  Grundy  vs  Ed^ 
varit^ 

7  Chancellor  will  not  subject 
defendant's  estate  in  Kentucky 
to  the  satisfaction  of  jud«:ment8 
of  another  Sla»e,  upon  mere 
allegation  of  existence  of  such 
jodrments  unsatisfied;  if  judg- 
inent  debtor  complainanf,  he 
micht  be  «abjf*cted  to  conrlitions 
before  relief  granted.  Jumpier 
ei  ujc.Tsi>aw, 

H  If  oartT  f-»il  to  answer  bill  of  re- 
Tiv  »r  TS.  A  B,  as  administrator 
of  I  'le-nn 'a  it  to  orieinal  bill, 
and  A  B  answers  as  administra- 


37 


122 


137 


138 


360 


28S 


tor,  the  fact  mnst  be  consideTml 
as  admitted  by  him  failinr  to 
answer.     Spragvt  ti  Sprmgut  Ac.  331 

9  Cnojrenial  with  chancery  prac- 
tice to  amalgamate  suifs,  when 
the  caose  of  acti'-'n  i«  joint,  aod 
fhe  parties  interested  are  thna 
bro'itrht  before  the  court.  Toj^ 
lorU  Heirt  ts  fFaUins  &«.  36i 

10  In  chancery  causes,  tbe  record 
should  shrw  eTcry  thini^  necca- 
8ar\  to  «ns^ain  th*^  decree- — 
SmithU  Exeador  ts  BrymnPt  £r- 
exuioTy  374 

11  None  bat  partT  injured  can 
complain.  KeUonU  Hein  r* 
Boyee  &e,  40$ 

12  If  complainanthaTe  an  interest 
in  the  subject  matter  of  his  bill 
through  other  persons,  necessary 
parties;  error  to  ^i-mis*  bill  ab- 
solutely. PtehWs  Hcin  r%  Et- 
HUetal.  409 

13  Heir,  liable  apoo  warranty  of 
anoe»tor,  has  a  ri^ht,  br  bill 
^ia  timet^  to  ask  the  interposi- 
tion of  chancellor,  to  prerent 
sale  of  land,  by  which  his  r^ 
sponiibility  would  be  consumma- 
ted,    lb,  4» 

14  Question  tried  at  law  will  not 
be  re-examined  in  equity  nnlem 
upon  alleration  of  fraud  in  ob- 
tainine  judgmf^n*  at  law. — 
Triplett  &t.  TS  Gill  iu  431 

li  Party  who  does  not  shew  title 
to  land,  cannot  claim  restito- 
tion,  rents,  or  damages  for 
waste,    lb,  ^ 

16  Decree  oannot  be  sustained  un- 
less factf  necessary  to  uphold  it 
apr>ear  in  the  record,  recital  in 
the  decree  insufficient,    ib.  431 

17  Where  a  creditor  has  endea- 
Tored  to  obtain  a  fraudulent 
preference  oTcr  the  other  credi- 
tors of  an  insolrent  debtor,  by 
haTing  procured  a  confcyaii^ 
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to  himself  of  all  the  debtor's 
property,  an«!  the  other  creditors 
have  obtained  a  decree  setting 
it  aside  as  null  and  void,  his 
claims  should  be  postponed  till 
the  other  creditors  are  satisfied. 
While  v%  Oravis^ 

18  Judi^ment  at  law  a  bar  to  re- 
iDvestiG^ati'^n  of  same  matter  in 
chancery,  wnlMs  defective  pro- 
cef(> lings.      Hickman  ice.  vs  Me^ 

19  If  complainant  fail  ta  answer  a 
fact  charged  by  defendant,  and 
which  defendant  calls  npon  him 
to  answer,  the  allegation  must 
be  taken  as  trae.     Maton  et  et. 

vs  ftfifc, 

20  Deposition  of  one  interested  in 
the  event  of  the  suit,  inadinissi- 
ble.    lb.  301 


^1  One  witness  not  sufficient  to  es- 
tablish notice  of  pri^r  equity 
against  the  positive  denial  of  the 
answer.     16. 


Co-Heir9. 

See  Co-Obligors,  I. 

Collector  of  County  Levy- 

See  County  Levj9 1. 

Commissioner^  deed  of* 

I  See  Deeds. 

Commissioner's  Report- 


300 


22  SuSicienf  groimds  to  refuse  spe- 
cific execution  of  contract  to 
convey  land,  that  party  aerainst 
whom  relief  is  demanded,  had  no 
title,     lb. 

23  See  Bill,  dismissal  of. 


Chose  in  Action. 

1  Chancellor  has  no  jurisdiction 
over  the  those*  in  uetion  of  a  deb- 
tor, nor  to  restrain  him  in  the 
sale  of  his  property  until  com- 
plainant hajs  obtained  his  judg- 
ment, and  had  executions  re- 
turned nulla  bona.  Wooley  vs 
StonCy 


301 


301 


302 


See  Decree,  2. 

Common  Counts. 

See  Parol  Evidence,  7. 

Commonwealth  Bank  Paper. 


L  Appellate  court  will  judicially 
take  notice  of  the  fact  that  com- 
monwealth bnnk  notes  are  not 
equal  in  value  to  their  nominal 
amount;  but  it  will  not  judicial- 
ly notice  the  rate   or  d^^ree  of 

'   depreciation,    ^eal  vs  Durretl,    105 


2  In  a  suit  on  a  contract  for  com- 
mon wealth's  bank  notes,  a  juds:- 
meiit  rendered  in  specie  for  the 
full  amount  of  the  contract  and 
interest  thereon, will  l)e reversed. 
But  if  the  judgment  be^  in  the 
least  degree,  less  than  the  full 
amount  of  contract  and  interest 
thereon,  it  will  not  be  reversed, 
because  the  court  will  not  judi- 
eiaihf  notice  the  degrees  of  de- 
preciation,    lb. 


105 


Clerk. 

Sec  Deputy  Clerk. 

Vol.  Vn. 


Condition. 

A  nonsensical  or  r^pu^ant  con- 
dition will  not  affect  -an  obliga- 

86 


Digitized  by  VnOOQ IC 


69& 


3.  3.  MARSHALL'S  REPORTS. 


tiofi,  evm  thooeh  the  entire  cuo- 
difioD  be  inconcrraoqs  or  Tinccr- 
tain:  aforiitri^Bn  uncertain  or 
repuffiia I) t  stipulation  or  expres- 
sion in  a  comlftion,ivhich  it  cod- 
■istent  anH  certain  in  other  re- 
•pecti,  will  not  clinngre  the  im* 
port  of  the  contmct.  If  the 
condiliobof  a  bond  be,  (hat,  *^if 
the  obliiror  do  not  pay,  the  bond 
Aall  "he  void,^*  the  oblieation 
will  he  understood  fobosinel'^^or 
as  if  there  had  been  no  condi- 
tion: for  when  the  condition 
recites  a  debt,  and  nfler,  lays 
«n  obh'^tion  not  to  pa?  it,  it  is 
in  that  repnsrnant  and  void. — 
Stockton  rs  J\imerj  19^ 


Congress. 


1  Conirrefs  cannot  delegate  its 
own  letrifllatiTe  powers  to  the 
statelesislntore,  or  adopt,  pros- 
pectively, isnrh  laws  as  a  state 
may  thereaflpr  pass  nnon  any 
particular  subject.  Moore  va 
Jillen  $u. 

^  The  power  of  members  of  Con- 
^^ss  is  a  personal  trust,  which 
cannot  be  deJcgnted.    lb. 


Consideration. 


1  If  a  person,  vho  is  indicted  for  a 
crime,  employ  a  lawyer,  and  ex- 
ecute his  note  for  the  amount  of 
the  fee,  and  then,  before  his  tri- 
al, commit  suicide,  the  faot  (hat 
lawyer  did  not  perform  the  prin- 
cipal serTice  for  which  the  note 
was  eseentelEl,  (to  wit,  (he  de- 
fence of  the  criminal  on'hi*  trial) 
is  no  sfronnd  for  impeachment  of 
consideration  of  the  note  either 
at  law  or  in  equity,  because  the 
non-perfnrmance  resulted  from 
aet  of  oblifiTor-himself.  JUiieher^ 
ton  €t  a/,  vs  Doner^ 

M  When  promissory  note  recites 
two  consider  a tinns,  for  promise 
therein  contained,  and  either  of 
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them  be  inconsistent  with  law^ 
morality,  or  public  poh'cy^  the 
wh'de  note  i?  vicious  and  void. 
Burgen  v^Siraghan^  5JS 

3  Past  cohabitation,  or  an  oblifa- 
tion  to  contribute  to  sopprtrt 
one's  own  ba«inrd  child,  are  et* 
(her  of  them  leenl  and  valid  con- 
siderations iufficieAt  to  aphoKi 

a  promissory  note.    76.  5tt 

4  See  jurisdiction. 

5  Sec  Fleas  and  Pleading,  2. 

G  See  Covenant,  2. 


Constable. 


Constable  a  ministerial,  not  a  Jo- 
dicial  officer  ;  liis  duty  to  ober 
(he  cx-ecution,  not  to  <]ecide  on 
its  validity.     Commontceaiih  rs 


fn  a  declaration  ag:ainst  a  con- 
stahlp^  a  simple  nlle^tion  *Hfaat 
he  failed  to  make  a  true  and  cor- 
rect return  on  an  execution,"  is 
insufficient  to  render  him  liable 
for  a  false  return  CommonteeaUk 
vs  BartletVs  Executor^ 


I6e 


3  To  render  a  constable  liable  f*.r 
a  falte  return,  the  declaration 
shouM  state  the  nature  of  the 
return  made,  and  then  charge  ita 
falsity,  and  shew  the  injurj  re- 
sulting.    76. 


162 


54 


4  Neither  sheriffs  nor  constables 
are  bound  to  go  out  of  their 
counties  to  pay  over  money  col* 
lected  on  executions.    /6.  i&t 

i  Before  a  sheriff  or  constable  is 
liable  to  be  sued  for  money  col- 
lected by  him  on  an  execntion, 
where  the  creditor  resides  in  an- 
other county,  a  special  demand* 
and  refusal  by  him  to  pay,  are 
essential  prerequisites.    Mb,  I6t 
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S  In  a  declaration  upon  a  consta- 
ble's bond  for  a  failure  to  paj 
over  money  collected  upon  an 
execoiion,  it  is  necessarj  to  a- 
ver  a  special  demand,  and  the 
averment  of  ttepe  requetihu  is 
insufficient,  unless  the  declara- 
tion she«v8  on  its  face  that  the 
plaintiffs  aro  residents  of  the 
county,  or  had  a  known  agent 
therein,  or  unless  such  be  the  le- 
^al  infeMfktca.    A.  163 

T  See  EzecDtion,  tl. 


Continuance^ 


t  If  a  defendant  withdraw  his 
pleas,  the  refusal  of  the  circuit 
court  to  continue  the  cause  will 
not  be  considered  by  the  appel- 
Tate  court.    Arnold  t9  Trundle^    116 


Contract. 


•}  Contract  made  with  a  widow 
immedialelv'  after  death  of  her 
husband,  while  his  body  laj  an 
unburiod  corpse  in  her  presence, 
and  ander  circumstances  of  vio- 
leoT^e  calculated  to  intimidate 
her  to  its  execution,  and  bj 
which,  for  a  small  consideration, 
she  relinquishes  a  considerable 
leg'acy  to  which  she  was  entitled 
bj  her  husband's  will,,  decided 
to  be  unreasonable^  and  there- 
fore cancelable  bj  the  chancel- 
lor.   Pattejf  Stewart  vs  Steicarl,     1 87 

.S  Caniract  to  pay  a  person  for  his 
aorrices  in  the  management  of  a 
petition  to  the  Governor  for  re- 
mission of  a  forfeiture,  provided 
he  $hdUproevre  a  remistion  of  if, 
will  not  be  enforced, because  such 
contracts  tend  to  obstruct  a  cor- 
rect administration  of  the  gov- 
ernment. MeOiWt  Adminisirt^ 
tor  vs  Bumeiiy  640 


Contribution. 

1  A  B  &  C  borrow  money  jointly, 
but  appropriate  individually  un* 
equai'sums.  The  benefit  to  eaeh 
is  accoiding  to  the  amount  ap- 
propriated by  each.  In  event  o^ 
the  insolvency  of  either,  the  lost 
shouU  be  sustained  by  the  sol- 
vent partners  in  the  proportion 
of  the  sum  employed  by  each  for 
his  own  use.  luneaii  vs  Hock' 
er,  m 

t  See  Surety, 


Conveyances. 

1  See  Land,  conveyances  of,  L 

2  See  Dower,  relinquishment  of,  1,  f 

3  See  Voluntary  Conveyanoet; 


Co-Obligors. 

1  Judgment  in  favor  of  one  heir 
or  co-obligor,  which  will  bar  anj 
other  suit  aeainst  him  for  the 
same  cause  of  action;  will  extin- 
guish the  oblirntion  of  his  co- 
heirs or  co-obligors,  unless  the 
judgment  has  been  obtained  by 
a  defence,  which  apnlies  pecu- 
liarly and  alone  to  tno  party  in 
whose  favor  it  has  been  render- 
ed. Uuni  vs  TerrillU  Heiti^  .         66 

2  I  m  prison  ID  en  t  of  one  obligor 
does  not  operate  as  exoneration 
of  himself  or  co-obligor,  without 
actual  satisfaction  and  release* 
ScoU  et  ah  ▼<  Colmemiy  41 T 


Copy. 

See  Evidence,  6,  9. 
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Coram  NobU,  writ  of  error,    r  County  Court. 


1  In  II  writ  of  error  coram  nnhis^ 
to  anite  errort  of  fact  at>d  law, 
it  error.    Log&n  »«  SUtP*  Btirs^    4i 


Corporations. 

I  II  !•  a  geoeral  rule  that  Ibc  con- 
tracts of  a  corporation  rou*t  be 
ftatbrnticattd  by  its  O'mmon 
•eal.     Gmrriton  et  aL  vs.  Comha^ 

\  K  corporation  maj  appoint 
an  agent,  and  be  bound  by  his 
act«.    lb, 

S  A  corporation  nay  anien  a  note 
bj  an  entr>  to  thnt  eflevt 
in  iti  rcgiitry.    /6. 

4  To  pan  from  n  corporation  its 
interest  in  a  pronii*9orj  note,  it 
is  not  indispensable  that  the  cor- 
pora ^v  seal  should  be  affixed  to 
the  assignment.    /6. 


Co-Surety. 


See  County  Lery. 

County  Levy. 

1  Connty  ct»cirt  cannot  (even 
as  rclatori^  m  lintain  au  acti<»n 
ag'iiust  the  collector  of  the 
county  levy  on  hi>  official  bond. 
OmimonwiaUh  vs  Metariand^       S06 

85  2  On  a  motion,  b?  a  sheriff  against 
his  depoty,  or  (he  sureties  of  his 
fiepntj ,  lOE  h  failure  to  oo)lc»t, 
paj  9  or  account  for  connty  lev  j, 

86  there  stiould  be  proof  that  there 
was  a  levy  laid,  and  that  the 
cirrk  delivered  to  the  depot j 
alistoi   the  persons  chaiceabie 

88  therewith,  and  also  that  the  de- 
puty collected,  or  undertook,  or 
was  bouriti  to  collect  the  levy. 
Andcrton  &e.  vs  BradJord'^M  JS/d- 
miniitratorM,  GfZ 


88 


Costs. 


i  When  part  of  appellants  com- 
promise pencil  1 1  e  nn  appeal,  nnd 
pray  a  dismissal,  the  court  will 
only  give  costs,  upon  reversal,  to 
such  as  pursue  the  appeal,  not- 
withstanding the  reversal  be  as 
to  all.  J^elton^9  Heirt  vs  Cla^U 
Heirt^ 

St  Costs  given  against  those  only 
who  were  already  benefitted  by 
the  dfcree  reversed.  No  costs 
for  or  against  those  whose  condi« 
tion  wa«  doubtfnl.  Taylor**  h}n 
Sce.TBWatkimSce. 

3  See  Chancery  Practice,  5. 


143 


See  Secnrit  J. 


3  County  court  has  no  jurisdic- 
tion oi  a  motion  made  by  a  she- 
riff against  his  iieputy,  or  the 
sureties  of  his  deputy,  for  a  fail- 
ure to  collect,  or  pay,  or  accoont 
for   county    levy.    lb,  CM 

Co.  ct.  Am  jnrisdictioQ  of  a  mo- 
tion made  by  a  coilector  oi  ibe 
county  levy  (who  has  been  ep- 
pointcd  by  Usclfy)  against  bis  de- 
puty^ and  thu  sureties  of  his 
deputy,  for  a  failure  to  collector 
account  for  couLty  levy.    /6.  '     €34 


Court  of  Appeals,  opinion  of. 
See  Opinion  of  Court  of  Appeals,  1. 


Covenant. 

The  words  >»  all  necessary  appa- 
ratusf*'  mean  all  snch  article* 
as  are  usually  employed  in  the 
business  referred  to.  FatUson  el 
aLytGarrttty  |i3 
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g  If  two  covrnants  he  drliverrd  nt 
the  anmc  time,  and  are  constit- 
uent parts  of  the  res  g^Htr^  one 
cnnsitlerntion  snatnin*  holh,  nor 
is  one  merged  in  the  other,  when 
consistent  nnil  not  contradictor j. 
Jones  vs  WaggonerU  AdminU- 
trator,  >45 

3 Covenant  to  refund  nnon  rvic- 
ti«m  by  paramount  title,  cove- 
nantor hns  notice  of  pendency  of 
ejectment  and  eviction  by  title 
superior  to  hia,  he  is  liable  to 
damages.     Ib»  145 

4  In  an  action  by  an  executor  on  a 
covenant  to  convey  land,  the  de- 
claration must  shew  tliat  «he 
breach  to»»k  i  lace  in  the  life- 
time of  the  covenantee.  Ashbii'^s 
Kxf  tutors  vs  Maoris  Administra- 

$  Tor  n  breach  of  covenant  of 
warranty  in  a  deed  of  convey- 
ance, the  ris:ht  of  action  is  in 
the  heir,  if  the  eviction  happens 
nfrer  the  death  of  the  covenan- 
tee.    Jb.  164 

0  When  an  administrnfor  sues  for 
a  breach  of  covmnnt  of  warran- 
ty, continued  in  a  "xleed  of  con- 
veyance of  land  to  his  intestnte, 
the  declaration  must  nlleice  thnt 
the  eviction  took  place  m  Ihe 
lifetime  of  Ms  inlestale.     lb.  164 

7  When  i\^  covenant  is  to  pay  (a 
certain  sum)  in  annual  instal- 
ments, decided  that  the  whole 
•sam  to  be  paid  should  be  divided 
into  two  equal  instalments,  pay- 
able in  one  and  two  years  from 
date  of  the  covenant.     Turner 

Y8  HobyU  Execulhr^  211 

8  Nor  will  interest  accrue  on  ei- 
ther of  such  instalments  until 
thev  become  due  and  payable. 
lb/  2" 

9  Covenant  "  to  keep  the  farm 
and  buildings  in  good  repair,  and 
leave  them  in  the  tame  good  or- 
der at  the  end  of  said  term  of 


three  years,"  does  not  bind  the 
tenant  either  to  put  or  leave 
tlie  premises  in  belter  repair  thnn 
they  were  at  tiate  of  the  cove- 
nant.    WeslvhHart^  258 

10  Covenant  to  pay  $210  on  a 
note  of  covenantee  for  $3*^5,  in 
the  hand  of  a  third  prr^on,  not 
di^chnrgf*''  by  the  pn^mrnt  of 
J!Ji«0  Ml  the  purchase  of  cove- 
nantee's property,  m'^rtcnped  to 
siTure  (he  $r»5,  lone  after  the 
p.-^yment  oupht  to  have  been 
made,  according  to  the  tenor 
and  effect  of  the  covenant,  and 
the  no  I  e  for  $:?20  had  hem  merg- 
ed in  a  judcment  against  the 
drawer  oV  the  note.  Purchase 
of  the  n»orttfagod  properly  by 
covenai»tor,  and  payment  of 
^300  fr  it,  was  no  more  a  per- 
formance of  the  covenant  than 
if  done  by  a  stranger.       Railey 

vs  Jonesj  30^ 

1 1  The  words,  "  should  I  not  pav 
said  3iim  of  m^ney  by  the  sfoth 
in*t.'*  in  an  in«triiment,  specify- 
intr  the  subscriber  had  *'  borrow- 
ed" the  It  oncy,  constitute  an 
exDrefs  corenpnt  to  refund  the 
money,     flatt  vs  Burton^  324 

12  Any  words  which  evince  an 
aerrecment  will  constitute  an 
express  covenant  when  inserted 

in  a  specialty,     lb.  3^24 

13  *^  Borrowed"  imports  an  obli- 
gation to  return  the  thing  bor- 
rowed, or  its  value,     lb,  3S4 

14  Implied  covenants  are  legal  in- 
ferences from  technical  terms, 
applied  to  real  estate ;  &  a  cove- 
nant, which  words  import,  ac- 
cording to  their  orrlinarv  signi- 
fication and  grammatical  use,  is 

an  express  covenant,    lb,  325 

15  Covenant  to  indemnify  against 

Creexisting  liability  to  suit,  not 
roken,  unless  covenantee  be 
sued,  or  actually  pay  the  whole 
or  some  part  of  the  debt.  Bryan 
TS  Bnfordf  335 
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36  CoTCuant  not  lo  ciirrj  on  a 
im.le  in  a  parlicular  town  or 
coonlj,  vJiU»l.  Damages  given 
at  law  for  bioncb,  ant!  specific 
l>err<^Ta»ance  itcnied  in  chancery 
to  "ne  wlio  hns  violated  it. — 
Gfundj  vs  Kdirardty  369 

17  Covenant  that  grantor  has 
••  riffhl  ant!  lairfiil  nnfhoritj  to 
•ell  an  i  convey,"  is  not  cove- 
nant of  •i^ftin,'  nor  wa»  it  prior 
to  July,  IHl'k^  incompatible  with  { 
mtvcrfcarj  pos«c»?ion ;  it  only  I 
iaiports  vo«titiire  of  Irgal  title,  j 
nnd  rifilit  to  convey  it.  Tn'pUU  | 
tec.  V8  GiU  ice.  435. 

18  Conrt    will  not   pTwime   that        J 
parties  /N'f  not  uwlcrsland  thrir 

•      coTciia;;t8    accor  ling    to     their         [ 
plain  impoi;^     lb.  436^  v 

Covenant,  action  of. 

1  Enilor^ement  on  a  note,  of  p?»y- 
incut  by  plaintiff  in  an  action 
of  covenant  where  the  dcfeml- 
n»it's  liability  «lrpen<lf  on  the 
fnct  of  pliiintifPs  havint;  pnifl, 
not  evidence,  unle««  its  )[^nnine- 
ne9s  be  proved.  Bryan  vs  Bu- 
ford^  335 


Critnea. 

The  nilc,  a*  laid  down  by  5k 
William  Black»toiie,that  the  lav 
will  not "  soffer  any  crime  to  b* 
pfev«nted  by  death,  unless  the 
same,  if  committed,  woaM  be 
punished  by  death,'*  is  iocor- 
rect.     Gra;y  ts  Combs^  ^n 

In  most  civilised  countries,  • 
the  aothoriied  extent  of  re- 
sistance in  the  necc«ary  de- 
fence of  th«?  person  or  property 
neainst  the  perpetration  of 
crimes  roust  greatly  exceed  the 
amonnt  of  punishment  prescri- 
bed by  law  for  their  perpetra- 
tion,   lb.  4» 


Cross-BiH. 


Sec  Answer . 


5  The  sura  paid  or  agreed  to  be 
pai'l,  is  Iho  measure  of  damages 
for  brcicU  of  c  >venant  in  con- 
sideration thereof.  Grundy  vs 
Edwards,  367 

3  Plaintiff  never  evicte»l,  no  an- 
swer to  claim  for  damages  upon 
breiich  of  covenant,  that  de- 
fendant bad  *^  right  and  lawful 
nuthoritv  to  sell  and  convey." 
TripUU Su.  vs  GUI  See.  439 

4  Criterion  of  damages  for  breach 
of  covenant  of  title,  the  con- 
sideration actually  paid,  and 
interest,    lb.  440 


Creditors,  postponement  of. 


^ee  Chancer/  Praclioe,  }7. 


Damages. 

When  bin  asks  an  injanction 
against  part  of  a  jodg^ment 
only,  to  give,  oh  ditsohitioa  of 
the  injunclion,  ten  per  cent, 
damages  on  the  whole  anumnt 
of  the  judgment,  is  ertOT  .— 
MiUhenon  el  ml.  vs  Z>oner,  SS 

;  When  defendant,  in  his  answer, 
waives  his  right  to  damages  on 
dissolnliun  of  injunction,  tbera 
should  be  no  decree  for  d ima- 
ges on  the  dissolatioo  of  the 
injunction.     lb.  ^ 

1  Criterion  of  damages  for  breach 
of  warranty  of  title  to  slave, 
the  »um  paid,  and  leeal  inter- 
est from  the  time  defendant 
charged  with  damages  for  de- 
tention.    Eilis  Ts  Gotne^U  H*rt  1 10 

i  Damages  should  be  alloved 
upon  the  sum  for  whiob  an  in- 
junction is  dissolved.  Jbrri" 
ton  vs  Lte  &r.  1^ 

5  See  Chancery  Practice,  4. 
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t)cbit  and  Credit. 


i  Not  improper  when  an  account 
is  closed  by  note,  to  <lebit  the 
|)Hjee  with  the  nmoant  of  fhe 
note,  and  when  the  note  is  pnirl, 
to  credit  him  hy  the  pnyiLcnts. 
Waggoner  vs  Minter  el  al. 


174 


De  Bonis  Non,  admistrator. 

1  See  Administrator. 

2  SceAsaeti. 


Debt,  action  of. 
See  Endorsement,  2. 

Declaration. 

1  Declaration,  snbstnntinlly  set- 
ting forth  covenant  and  breach, 
so  as  to  show  cause  of  ac- 
tion, good.     Triplett  ke.  ts  Gill 

Sc€.  438 

2  See  Heirs. 

3  See  Constable,  2,  3,  6. 

4  ^ee  Covenant,  1,3. 

Decree. 


\  The  evidence  to  sustain  a  decree 
mnst  appear  npon  the  record. 
Gamer  ys  Bealy—Vind — Same 
TS  Catron^  2S15 

2  This  court  cannot  revise  the 
proceedings  of  an  inferior  tribn- 
nal  so  as  to  come  to  anj  sat- 
isfactory conclusion,  unless  the 
foundation  upon  which  the  de- 
cree of  the  inferior  tribunal  ^^ 
vests,  is  made  to  appear.    lb,     225 


3  Decree  for  (ho  specific  sums  of 
money  in  the  hill  mentioned, 
and  for  a  partition  of  land, 
appoints  commissionerfi  to  mnko 
the  partition  of  the  land,  and 
directs  them  to  report  at  next 
term  of  the  conrt,  decided,  that 
such  decree  is  Jinal,  Talbot  vs 
TodJ,  459 

2  If  (ho  commissioners  make  an 
erroneous  report,  it  may  ho 
qaashed :  but  if  they  properly 
execute  the  decree,  their  parti- 
tion is  not  subject  to  correction 
by  (he  court.     /6. 


459 


Deed. 

Provision  for  after-born  chil- 
dren mav  be  made,  either  by 
deed  or  will.  Arbuckle  vs  fla- 
den  &c. 


97 


2  If  a  deed  V>e  not  enrolled  with- 
in eterht  months  from  its  execu* 
tion.if  i«  not  comoetent  evidence, 
nnlps«  it«  e^emflon  be  nroved. 
Lessee  of  Speed  Sec.  vs  Brooks^        12^ 

J  Deed  execute*!  in  1800,  by 
neent;  in  1817.  the  nrincinal 
acknowle^'ees  the  deerl  as  bis 
net  nnd  deed  before  the  clerk. 
This  ncknowledsrment  mnst  have 
relation  to  (he  oriirinnl  execu- 
tion of  the  deefl,  and  cannot 
onerate  as  a  new  deliverv  or 
second  execntion  of  the  deed. 
76.  120 

4  Dee<l  of  «:ift  of  slave ^  when  pos- 
session  does  not  nrcompnny  the 
deed.will  net  pass  tifle  even  from 
donor  to  donee,  nnless  the  dee<l 
be  artnally  r^ror<//»rf  within  eight 
months  from  its  date.  Pj/le  vs 
Moulding^  204 

5  According  to  the  setded  inter- 
pretation,  in  Kncrland,  of  the 
statute  of  H.  8,  which  requires 
deeds  of  bargain  and  sale  to  be 
recorded,  a  deed  of  bargain  and 
sale  does  not  pass  the  title  even 
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fr'^m  bari;altior  to  bnr^ainee,  un- 
ions the  c\ee»l  be  r^conleil  with- 
in the  limu  prescribed  b^  that 
ttntutc.     lb.  205 

6  ir  a  flecd  of  ^ift  of  slaves  be 
recorder  1  tx'i'biu  v\%\\l  ealUndar 
mouths^  it  is  suflicieut.     lb.  207 

7  In  cnmputin?  the  ci^ht  months, 
the  time  within  which  a  (lee«1 
of  ^iit  of  daves  is  required  (o 
be  recorled,  the  d'lte  of  the 
deed  must  be  excluded,    lb.        207 

8  To  lecord  a  deed  on  the  tee- 
timnny  of  one  witness,  in  cases 
where  the  law  requires  the  ni" 
testation  of  two  witnesses,  is  a 

n  abator  J  act.     lb.  207 

9  Deed  made  by  a  commissioner 
conveying  the  title  of  non-res- 
ident heirs  to  land,  i«  not  void, 
aithouirh  the  decree  under  which 
it  was  made,  did  not  allow  the 
heirs  time  to  make  the  deed  in 
their  own  proper  persons      A3r#- 

bU  vs  Gregory^  270 

10  A  statutory  deed  is  Ineffectual, 
unless  made  in  the  manner  pre- 
scribed by  the  sta  rate    ib.  271 

11  A  deed  made  by  commission- 
ers, appointed  by  a  cr>unty  ct., 

is  a  statutory  deed,     lb,  27 1 

12  Deed  made  by  a  commission- 
er, under  a  decree,  is  valid,  whe- 
ther he  subscribe  (o'it  his  own 
nirme,  as  commissioner,  or  that 
of  the  person  whose  title  he  con- 
veys,   lb.  271 

13  Stipnlatioo,     in    convey ance, 
'to  indemnify   aerainst    responsi- 

bility  afterwards  to  be  incurred, 
valid,  and  creates  lien  on  oro  - 
ertv  conveyed.  JVcUoTi*s  Heirs 
vs  Bojfce  ke,  403 

14  See  Evidence,  6. 

15  See  Voluntary  Conveyances. 


Deed  of  Trust. 

Sec  Trusts,  I. 

Defence  of   Person  and  Prop* 
erty. 

1  See  Crimes,  1,2. 

2  See  Spring-Gun. 

3  See  Sclf-Defencc. 

Demurrer  to  Erideoce. 


I  On  a  demurrer  to  evidence,  a 
judgment  in  favor  of  the  demur- 
rant, is  a  bar  to  any  fvtare  suit 
on  the  same  cause  of  action. 
Hunt  V8  Territt  Ueirt^  61 

I  If  a  plaintiff  desire  to  aroid 
the  effect  of  a  Judcmeiit  oa 
a  demurrer  to  evidence,  he 
should  not  join  the  demurrer^ 
but  should  wnivelifs  eri'/f^nce, 
and  then  a  nonncil  woald  be 
the  only  consequence.     16.  6S 

3  See  Judgment,  2. 


Deputy  Clerk. 

1  Deputy  clerk  has  a  right  fo  lob- 
scribe  the  name  of  his  priacipaL 
TripieU  &c.  vs  GiU  iu.  44t 


Descent. 

I  By  the  statutes  of  TcDneaaee^ 
brotheis  and  sistersof  half  l>)ood, 
take  equal Iv  with  those  of  tlie 
full  blood  of  deceased  bmtber''s 
or  sister's  estate,  whether  real 
or  personal.  Jfapitr  eX  mL  vs  />•- 
vii  Sec.  2IS 
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Detinue. 

]  Plaintiff  in  detiaae  it  estopped 
from  rerovry  by  an  execaory 
agropment  to  rnlejise  the  pr«».  er- 
ty  8fic(i  fo**.  Franklin^  Mmin- 
istratof  ts  Hart^  339 

t  Execntory  contract  may  vest 
Buch  title  in  the  th  n^i;  contract- 
ed for,  H8  will  maintain  an  ac- 
tion of  tietinue.     lb,  339 


After  slaves,  rrcovered  in  action 
of  dptinne.  have  been  surrender- 
ed in  pursuance  of  the  judsrmrnt, 
thrre  in  no  remedy  (o  recover 
for  the  deien(i<*n  of  them  be- 
tween the  date  of  the  jiirlffmrnt 
and  the  surrender  of  theni  in 
pur«uanco  of  the  lU'lcnwnt. 
Moor'^9  Tnitlee»  vb  Hotee^s  Heirsy 


65 


4  Under  the  statute  of  H.  VlII,  a 
person  could  dispose  of  no  iiiOiro 
lanri  by  his  will  than  he  had  ti- 
tle to  at  the  date  of  the  will.  lb.    69 

6  English  doctrine  was,  that,  as  to 
land,  a  will  spoke  at  its  nate, 
but  a*  to  pemonalty,  it  spoke  at 
testator's  death,     ib.  ^^ 


6  In  England,  an  express  devi«e  of 
land  which  should  be  thereafter 
acqnirf'd,  would  not  pass  land 
acquired  after  the  date  of  the 
will.     Ib. 


\n 


110 


4  If  plaintiff  in  riefinue  elect  to 
take  the  assessed  value  of  rlave 
and  itamaeres  for  •ietention,  de- 
fendant is  to  be  considered  own- 
er of  slave,  and  the  judement  to 
be  treated  as  a  jude^n.ent  f  r 
money .     Ellis  vs  Gotney^t  K*  r«, 

5  En  or  to  decreo  compon^Hfion 
for  the  detention  of  a  slave  af- 
ter judgment  in  detinue,    lb. 


Devise. 


1  From  the  N  >rman  eonqnest  to 
^  the  reipn  of  H.  VlII.  land  was 
iiot<levisab]e,excrpT  in  particu- 
lar places  where  custotu  authorii 
ed  It.  f^aWmU  Heirs  vs  Wal- 
Ion's  Ext  tutrix  ttal. 


^  A  statute  of  H.  VlII.  authorized 
persons  ^orin^  title  to  la  ml.  to 
dispose  of  two  thirds  thereof  by 
will.     lb.  68 

^  By  otir«tatiite  a  person  may  dis- 
pose, by  will,  of  all  intere-ts 
which  he  m-iy  have  in  land  at 
bi«  deith.     lb.  59 

Vol.  VU.  87 


58 


59 


59 


59 


7  In  this  country,  land  acquired 
after  the  publication  of  the  will, 
ma>  be  made  to  pass  by  it.    /6« 

B  Whether  land  acquired  after 
the  i«nb1ic«tion  of  a  will,  shall 
pass  b^  it,  is  a  question  of  infen- 
tion  to  be  "olved  by  a  proper 
construction  of  the  whole  will. 
Ib. 

9  If,  from  the  will  itself,  it  appears 
more  re:i«o»'ahle  to  infer  an  in- 
tension that  after- acquis^d  land 
should  pa«>8  bv  it,  than  *hnt  it 
shoul*  remain  undevis'  d,  then  it 
shall  pass  by  fhe  will ;  otherwise, 
if  the  contrrirv  itention  shull  ap- 
pear more  reasonable,  the  land 
shall  descend.     Ib. 


10  Since  act  of  IROO,  which  makes 
slaves  real  estate,  a  person  nn- 
d»r  2f  vears  of  n%e  cannot  de- 
vise a  slave,     lb.  60 

11  Since  net  of  1800,  which 
makes  slaves  real  estate,  a  will 
that  would  not  pass  land,  will 
no^  pas*  a  slave,     lb,  00 

12  Since  art  of  1800,  a  devisee  of 
a  slave  takes  ui-der  the  will  ia 
the  first  i»'?tanre,  ju^it  as  a  flevi- 
see  of  land  takes  and  holds  land 
devised.     Ib.  69 

1 3  No'wiihstanMnp  the  act  of 
1800  has  made  slaves  real  i;8- 
tate,  a  general  devise  of  slaves 


Digitized  by  VnOOQlC 


«90 


J.  J.  MARSHALL'S  REPORTS. 


win  nffK  an  t^<w  which  tbetet-         j 
UtMhma  ml  his  d-mth,     ».  Clj 

14  Gctttnl  derisp  of  *Uw9  will 
h*  coofi'*rrr^  a«  «^«:ihir  ^  At  the 
Ar«-h  4"  -h**  tp«f^*or.  not  with- 
tt«c^i<»7  the  met  of  I  WO  makes 
iliT»rM]  ««tate.     ik.  61 

15  Drrifp,  hy  f"»«Mi»*f  to  w^fe,  of 

■n<««  lt»  ir^m"«r*  rf  t^.*-  wi  'ow, 

%»•»-«>  (>.>><>c  ,«r  i»-f^  .-^fT  fc^r,  tbo' 
1»  ■»  l»i"'t  it-nn  n^^r  o^'n^f**^  or 
p*r*  —  - '  -  n-»  crt  1".  JVjpic  r  ef  ux, 
T»  Dmris  kr,         "  eft'* 


•r^Ti*  v*ot  bi  purchase.     Gr^th 

Ti  //vi  <*  If.  3«^f^ 

I"  fVT»«^  of  **ftil»'rp  incrMi«e" 
d"*e«  r»f>t  »*a*«  arr  rj'^i'  '-oti  rn- 
or  to  ♦»-*  ilnte  o»"  •»  ^  will.  /»gA/- 


Devisees. 

See  AbateiBeDt. 

Deviftees,  action  a^inst. 

1  $orr*T  ^fob»«  n*i»l  <**M  o''bi« 
j*rin«'ir'*'.^T-**  i'>«»rw*>n'«o'  I"  in- 
e<*  ^fi  Vt*-*"'  ?» — »ir«f  KicrxTPlor 
nrt*  b^-*  ■•  tf  /*.  rr'Hiw^l  **  no 
prc^  rt »  I'l-nr-T*"  o»«t  n»t'ot-« in 
ap  a«-tion  n-«»''«f  t^v  'rT»«rr« 
Bvrhirr*!  Deriarfs  ts  Morris^         648 

Dismissal  of  Saif. 
See  fractice. 


of  the  riffhtfiil  tenant.,  and  a  a 
asarpation  of  the  fre(-h>>l€l.  S9» 

:  Extent  of*  a  di^seizln^  the  actoal 
occapano  of  <1i«?»-i7'.r  hi  iucio- 

Griffith  vs  Huston  &c.  )£• 


Distress. 

SfqfnfeB  of  1815  and  IA9Q, 
whir^  expmpt  crrtain  property 
from  (!i*tr '«*,  have  rot  b-^n  r»-. 
nealod  hv  the  execntioo  law  of 
18i8.     Branson  vt  Sacon  eiaL    1 


Distributees. 

See  DifltributioD. 

Distribution. 

Tf  di«tribofion  ntaHe  opoa 
rqnit'»f.?r  principles  h*  coonty 
conrt  comini**!'  nert,  an#l  which 
i*  CO*  rnn^f'  in  h\  the  rartie«  to 
the  di^tribntion,  tho^iph  a  rarty 
mar  b'<re  waireH  a  leral  nrht, 
l.i'  hrir«  will  nol  be  penrrfferf  to 
dijitn^b  «orb  »*i?<nhiiljcn.  na 
fraud  or  'mpoM'irr  h«  inr  estab- 
lished.    Hadfn  Tf  Hwien^  fc'ra. 


16$ 


Disseiiin. 
1  JHmHun  is  the  wroosfQl  OQsler 


e  ff  sume  of  Hiefnbntee*  accoitnt 
for  ai»Tanr*-inent«.  r«  l*t«if>ea 
wnrh  the  «bole  f5t:»t»  of  «lave« 
»nt]  chattels  to  hp-  di^f  bated 
share  aDfi  share  ahke .    /6.  1 7# 

3  The  slave  kii*'^  and  the  chnticls 
proper,  con5''tii»e  dis'inct 
cla«e*^,  an»'  to  be  arporti.*iied 
a cr on !inr  to  the  adTaaceiaeBts 
ID  each.      ib.  ITQ 

He  who  refuses  to  enter  into 
b  t'-hpot  is  I  n'itled  to  no  diMri- 
bwtire  ^l.are;  nor  is  he  who 
wai^'s  his  rieht  npon  partial 
di<(<rihii(ioe.  to  have  slaves  then 
distribaletl  afterwards,     lb.  \70 


5  Perpooal  representative  of   ad- 
>    minietrator  of  decedent  ibooid 
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ba  parly  to  writ  for  diftribution 
of  ilfceilBfit'".  eftate.     lb.  171 

3  S«e  Jadicial  Knov»lc<)ge. 


Dower 


8e«  Slavet« 


637 


638 


Dower,  assignment  of. 

I  Wh^n  the  order  a  r*poirt ting  com- 
iiii«Rioner«  to  assign  dower  'ioes 
not  H;'pc:ir  in  the  record,  but  (he 
bill  i)f  exceptions  ackno^led^ea 
that  such  an  order  was  ma<'le| 
and  do's  nut  question  its  legali* 
ity^ii  will  be  t'lknn  to  have  been 
surh  HO  order  as  'he  law  re- 
quires.    Tat/lor  Ts  Lwky 

it  Thm  the  nonnsion  house  is  not 
all'itted  to  the  widow  is  insuffi- 
cient (|;round  for  quanha)  »!'  re- 
port of  commissioners  ninking 
an  assignment  of  dower .     76. 

9  If  widow  ^ts  an  equal  thini  part, 
in  V'Uue,  of  the  Ian  ',  it  is  all  of 
the  lantl  which  the  law  eivcs 
her,  :iii«l  she  cannot  complain, 
no  m  itter  where  it  mny  be  laid 
off  to  her.  Law  ^iv<'8  her  no 
preference  over  the  heirs  or  de- 
visees,    lb, 

4  When  the  personal  representa- 
tive refu<efl  to  consent  to  nn  as- 
Bigniiient  oi  dower  out  of  <laves, 
the  cotimy  co*'rt  sh  uld  not  as- 
sign to  the  wiiiow  her  dower  in 
the  slavesi.    76. 

f  In  such  case,  her  remedy  is  in 
chancerjf.     ib, 

4  When  executor  orndmini«trator 
consents  to  the  «9sti(nmi'nt  of 
dower  in  ihe  «lavi'8,  th-  cou  ty 
court  vans  cau^e  the  i«s8ignu«ent 
to  be  made.     /6. 

7  In  aisi^meot  of  dow«r  in  slaves,        | 


638 


638 


638 


an  nllowauce  of  a  mm  of  monfy 
to  V.Q  •  iclov^,  to  makf>  her  '•hare 
of  ih(*  stavts  equal  a  full  third, 
IS  not  error.     76.  630 

8  Husband  died  in  4pril,nnrU1ow- 
rr  was  assigned  to  widow  in 
June  rnsriine,  but  the  report  of 
the  commis<^ioners,  makintr  the 
assie:nment,  po*t  oned  her  in  the 
enjoyment  of  her  do^^er  until  th« 
end  tif  the  \ear.  decided  not  to 
bv  error,  because  she  is  inderani- 
fiivt  bv  her  distribulite  share  of 
the  crop.    76.  6^0 


Dower,  relinquishment  of. 

I  When  iustices  of  another  county 
than  that  in  which  :he  land  lies, 
certify  a  conveyance  of  it  by 
husband  and  a  relinquishment 
of  hcT  dower  then-in  b\  the  wife, 
the  certificate  must  shew  that 
hushnnd  not  ordy  acknowledsred 
the  conveyance,  but  subscribed  it 
ill  the  presence  of  the  justices, 
othrrnisc  the  wife  is  not  divest- 
ed of  her  dower  in  the  land. 
Kay  f  8  Jorietf 

t  No  statute  which  prescribes  any 
mode  f  r  relinquishment  ol  dow- 
er, during  life  of  husband,  unless 
he,  bv  concurring;  in  a  convey- 
an«  e,  divest  himself  (or  has  pre- 
viously divested  himself)  of  his 
fee.     76 . 


Ejectment. 


I  After  a  judgment  in  ejectment 
has,  as  »'videnrfd  by  the  official 
re'urn  on  a  habere  fanaB^  bren 
li)lly  exef-ute'J  by  evictincr  the 
ti-UHnt  in  I  os"ession,  a'ld  £:i«ing 
HctuaJ  poppessi  n  to  the  plaintiff, 
it  i-  err  r  to  a-  »irfl  an  alias  ha^ 
berefaeiaa.     Detits^^in.moni^ 


6.'8  z  Ejectment  cannot  be  maintain- 
ed aeain-t  one  who  entered  le- 
gally, and  has  done  no  act  by 


40 


4» 


4» 
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which  hit  pAs^ewion  has  become 
wrongful  U  can  onl«  b^  main- 
taiited  atrairist  a  trpsna«ser  or 
quasi  ireipasser.    Sarle  ▼»  Me- 


320 


2.  Bond  for  title  corap<»tent  eri* 
dence  in  ejectment  by  by  vendor 
or  Tendee,  to  «how  the  nature  of 
Tendee^t  possession.     lb.  320 

3  Ha«band  can'reoorer  in  ejert- 
ment  land  bplou^inir  to  the  wife, 
without  joining  her  in  demise. 
GrrJUh  ▼•  Huslony  386 

4  r'ondnet  of  pTnTOtifT  in  eject- 
ment mnT  o'erate  an  abandon- 
nipnt  of  hii  po«*rs.«ion  of  nn  in- 
terference.    Smilh  v9  Morrow^      443 

Undorseinent. 

I  EnilortemenK  by  K  R,  (hat  he 
hold 4  hiuipelf  bound  for  pmmis- 
eor  in  note,  as  seonrity,  for  a  purC 
of  the  snm  stipulated  to  h*-  pai«l, 
is  to  h^  taken  r«  an  original  iin- 
dertakinc  f'*r  the  amount  8p(>ci- 
fied  hy  the  enflor^ement,  ai'd  a 
direct  oblicntion  to  the  holder  is 
incurred  to  pay  that  sum  when 
the  note  becomes  due,  whether 
the  drawer  be  solvent  or  into!- 
Tcnt.     Richardson  rs  Ftoumoy^     155 

9  Id  snch  ca*e  debt  is  the  proper 
action,  and  intere«t  to  be  allow 
e<l   from  the  time  the  debt  be- 
comes due.     /6.  156 

3  See  Action, 3. 

4  Se«  Pleas  and  Pleading,  10. 


Entry. 

I  Case  of  entry,  to  run  op  a  creek 
certain  distance  the  general 
course  tf  *he  creek,  for  a  base, 
a  ^raiirbt  line  iroro  thebe^inningf 
to  a  '^oint  on  the  cr  ek,  the  dis- 
tance called,  not  a  line  purallel 
to  (h**  creek,  is  th**  base.  Tay^ 
hrU  heirs  kc  vt  JTatkins  ke.         365 


f  When  there  is  donbt  in  the  calls 
of  an  entry,  but  »iot  sufficient  to 
destroy  it/ the  construction  most 
QTifavorable  to  claimants  most 
be  adopted,     lb.  36m 

3  Er*try  materially  amended,take8 
date  fr  m  amendment.  Q^ufrr- 
wood  &e.  vs  Crulcher^  S3l 

3  See  Forcible  Entry  and  Detainer* 
Entry,  right  of. 

1  At  common  law,  entry  tolled  by 
descent  cast:  but  by  statute,!  Dp. 
467,  nft  tollefl  unless  fire  years' 
po«ses8ion  by  dis«eizor  next  after 
didseisin,  without  entry  or  roD- 
tinual  claim  by  per^n  baring 
title.  Ifo  saviufr  in  statute, 
otherwise,  at  c«>mmon  law. Gn/- 
JiUi  19  Huston  Sie,  38$ 


2  Hnsband  and  wife  have  ri|cht  of 
entry  into  lands  in  ri|:ht  of  wife 
of  which  they  have  been  dis- 
seized, descent   casts  takes  right 

of  husband.    16.  38E 

3  Disability  of  one  parcener  does 
not  waive  rirht  of  entrv  to  snrh 
a«  labored  under  no  disability 
when  the  right  acciued.    16.      *   388 

4  Judement  in  ejectment  gives 
plaintiff  therein  no  right  of 
entry  on  land  in  the  possession  of 
a  person  who  is  neither  party 
nor  privy  to  the  judgment.  Ker- 
eheval  vs  Ambler,  628 

5  See  Forcible  Entry  and  Detainer. 


Equity. 


See  Lien. 


Equity  of  RedemptioD. 

1  When  an  officer  levies  on  th* 
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mortji;aprc»r'«  equity  of  rcdcrop- 
lio»j  111  iiiortR54»rf'(l  roprriy,  ho 
ha»  Ihe  ritht  to  1  »ke  the  proper- 
ty int'»  his  piis*«c*t'»'ioii  lor  the  pnr- 
po8.'  '^r .  (Tictiiig  the  salo.  Phil- 
ipi  vs  Morrity  *80 

Error. 

I  Error  to  arlmit  evidence  which 
has  DO  bearing  f»n,  or  rc.'le*ai)cy 
to  th^  matter  in  coiitc^st.  Scott 
et  al  yi  Colmtmil^  421 


Error,  assignment  of. 

1  Awiirnrncnt  of  error  in  fccneral 
term''  "that  the  court  below  fT- 
rrd  in  dismissing  com  'laiuant^a 
bill"  decidetl  to  era ^) race  an  er- 
ror committed  in  the  manner  of 
the  ''JRmis-al  of  the  bill.  Pogut 
vs  Richardson  &c. 


3  Written  acknowlef^graent  that 
party  clainoiig  as  landlord,  hut 
been  jmf  '*in  c<»mpletc  and  p«T- 
fd'ci  po^R»  p?if»n  of  the  land  by  the 
sheriff,"  and  that  paity  chnrg- 
ed  as  lennnt,  '*consi«'pr«  himself 
tenant  of  curb  landlord  is  not 
an  ackn-wltidgrarnt  of  evic- 
tion ;  n(jr  ('••(•<  it  ♦  stop  ihi»  occu- 
pant from  comr«»ling  the  riirht 
of  such  tlaimai't  of  the  la:><}; 
and  pMFol  trsiimony  n(<mi«Fible 
to  prove  noiuln  .1  eviciioo,  ar.d 
the  prior  po8!^ctsi  nai^d  its  char- 
acter.    JO. 

4  Fn  an  acti  non  injunction  bond, 
decide<i  that  the  oai ties  are  ei- 
(op'cd  by  the  bond,  to  deny  thut 
there  is  such  a  judgtient  as  thnt 
which  the  bond  describis,  •  r  to 
phow  any  other  jn  gment  than 
that  thtis  described.  Stockton 
vs  Turner^ 


U 


iQa 


2  This  court  will,  to  reach  the  jus- 
tice of  the  cisp,  pfv  •  liberal  con- 
etnictions  to  assignments  of  er- 
ror,    lb. 


Escrow. 


1  Obligation  cannot  be  an  etrrow 
after  its  delivers  to  obligee. 
fVood  etal.  vs  Kendall  et  aL 


Estoppel. 

1  Person  is  not  estopped  by  return 
on  a  writ  to  which  he  is  not  a 
party,  but  is  estopped  by  express 
acknowledgment  in  his  cove- 
nant, unless  it  be  shown  to  have 
been  prorured  by  fraud.  Aor- 
ton  vs  Sanderty  If) 

4  Party  estopped  from  denyine:  e-  ' 
viction,  if  expressly  sicknowledt^- 
ed  in  covenant,  to  hold  unrler 
pHiQtiff  in  h4tbere  facias.  Unless 
fraud  or  dures?,  he  cannot  resist 
restitution  by  proving  the  evic- 
tioa  to  have  been  illegal.    lb.         14 


'^^[6  He  who  enters  upon  land  noder 
the  title  of  another  i«  estopped 
(o  deny  such  title.  Harle  vs 
J^'^oy,  3lt 

^^,6  A'knowlcdgment  in  deed  of 
consideration  paid,  does  not  con- 
clude party  from  showing  that  it 
ha«  tot  been  actually  paid. 
Triplett  ke.  vt  QUI  Sie.  441 

7  Acknowted8:roent  of  considera- 
tion in  deed  no  evtoppel.  True 
consideration  may  be  proved  by 
parol.  Hickman  Uc.  vs  MeCurdy^  563 

8  See  Detinue,  action  of, 


216 


1 


Evidence. 

When  circuit  court  has  reiected 
testimony  which  was  inatlmissi. 
ble,  unless  it  succfedfd  that  of  a 
witness  introduced  by  the  oppo. 
site  party,  and  the  record  does 
not  «how  at  what  time  the  re- 
jected testimony  was  offered,  the  ' 
judgment  will  not  be  reversed 
because  of  the  rejection  of  the 
testimony.  Crowdus  vg  Bulch" 
ings. 


44 


Digitized  by  VnOOQlC 


694 


J.  J.  MARSHALl^'S  REPORTS. 


3  E  fide  nee  of  heirship  obtained 
from  those  through  whom  title 
is  attempted  to  be  derived,  is  n«t 
ad  in issi  b le.  Lessee  of  Speed  &c. 
vs  Broofci,  ll» 

3  Theconfe«sionof  one  defendnntt 
in  Hti  Rrtioiiof  assault  and  b^t- 

.tcry,i«not  evidence  against  a 
co-deiendant.  Sodusky  vs  Jlfc- 
Gee,  867 

4  Irrelevant  paper  should  be  ex- 
cliid'd   from   the   jurjr.    J^tsbil 

VI  Gregory^  tT2 

5  Evidence  of  conversion  does  not 
prove  a  contract  to  return.  Grif- 
Jin  vs  Hendricks  280 

g  When  thr  original  Heed  is  prov- 
ed to  be  lost,  and  its  execution 
is  established  by  a  subscribing 
witness,  a  copy  sworn  to  have 
been  made  out  by  a'  (b-rk,  as  a 
true  copy,  is  aduii^sible  to  show 
title  in  the  lessor  of  tb*»  piain»iff 
in  rjeciment.  Morgan'**  /leirt  vs 
J^arshall,  917 

7  Irrelevant  evidence  not  admissi- 
ble, but  whatever  conduces  to 
show  the  claim  sued  on  h:id  been 
settled  is  relevnnt,  an*}  sho-ild  go 
to  the  jurv .  French  vs  Frazi*  r'*t 
Administrator^  430 

t  Administration  granted,  i«»pri mo 
facie  evidence  of  inlestnte's 
death ;  if  ijuestioned,  onut  is  up- 
on assailant,     ib,  432 

f  Copy  of  will  admitted  as  evi- 
dertco,  bein^  th««  t>«'8t  th«t  iir.dcr 
the  facts  CitHbli^hod  could  be 
had.     Triphlt  See  M  Gill  &.C.       439 

10  Grantor  in  a  deed  is  compe- 
tent to  jirovp  its  exe<  ution,  «o  far 
as  hi«  title  nnd  inurost  has  pas- 
sed by  it,  or  in  other  worth,  «o 
far  as  he  was  coiicernp'J  in  its 
execution.     5/uitA  vsJtforrote,       444 

11  But  one  irrantor  is  not  comne- 
tent  to  Mrove  'he  «  xecution  of  a 
deed  by  his  co-grantors.    Ib,         444 


12  When  grart tor acknowledgesth^ 
•xecution  of  the  (iei*d  or  is  rea- 
dy and  willing  to  be  a  witness  to 
prove  it,  it  is  iinoece^Barr  to 
prove  its  execution  bj  the  sub- 
sbribiug  witness.     Ib,  44^ 

12  See  Auditor. 

13  See  Deed,  2. 

14  See  Partners  and  Pn^nerahtpw 

15  See  ExecQtion,  9. 

16  See  Decree. 

17  See  Parol  evidence. 

18  See  Error. 

Exchange. 
See  Specific  performance,  4^ 

Execution. 

1  Execution  opon  tale  bond  in 
which  i^nreties  are  co-obligore 
and  co-oblige«8,  erroneous  if  it 
issue  against  all  rbe  parties;  it 
should  issue  onJi  against  the 
principal  er  such  as  are  not  both 
obligors    and  obligees.    Dtbard 

vs  Crow,  9 

2  When  two  executions  in  favor  of 
different  parties  against  the 
snuie  person,  «hal1  be  delivered 
to  the  officer  at  diffeient  times^ 
it  is  hi?  duty  first  to  satiny  that 
which  first  Crime  in  his  hands. 
Commonwealth  vs  Stration^  '  ^t 

3  If  an  officer  who  holds  an  older 
antl  jiii.ior  execution  in  his 
handa,  -hall  le%y  the  junior  exe- 
cnti'tn  first,  and  tiy  the  satisfac- 
tion  o'  it  first,  »hall  so  exhaust 
the  property  that  there  shall  not 
be  «ii<1irie?»t  to  satisfy  the  ohter 
execu'ioo,  and  m  ci«nseqoeooc 
theret»i'  the  older  execution  ts 
suti'fidd  out  of  the  estate  of  tho 
surety  of  the  defendant  in  the 
older  execution,    the  ofiiGer  i« 
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liable  in  ft  snit  on  his  offirint 
h<*n«K  f«>'  the  iniiirr  therfhv  in- 
flict pfl  on  thp  «iirpty  in  the  older 
execution.     lb,  92 


4  Tf  a  sherifT,  Jiff«»r  h*»  hns  lei*ifd 
on  nror»f»r*v,  n«»rmif  nnothrr  nffi- 
cpr  to  t«k<»it  "ft  ^in  •;itJ«<'Tction 
of  ofhr»r  exe'^ntiond.')  h^  vi  Intps 
hi^diity,  and  his  official  bond. 
i6. 


93 


93 


5  Thfi  ofRrcT  hoMin«T  th^  oMeMt  px- 
enition  hn«  no  rJ-'h*  <o  tnke 
pro«»prtr  n^it  of  fHp  hnnr'*  of  nn- 
othor  offir*»r  who  hn«  mndp  the 
fir«t  hvv^  nlthonrh  mn'fp  in  vir- 
tue of  a  yonn^er  execution,     lb. 

6  Ao  exp'^ntion  is«ninjr  f^  «  coun- 
ty in  wh?rh  th^  Hrrrnrlnpf  f^oe« 
not  rocirle,  t^"  nrovi"on<i  nf  the 
sta^nfe  of  !8^7  not  h^rinjr  hren 
complied  wi«h,  »'  irrppnlnr,  hut 
not  roid.  TVie  ^'pfr-nrlonf  i»»  ex- 
eri?»ion  miT  avoid  it.  hut  until 
he  do»»».  iti«  ohli^-pt'^rv.  Rnd  on 
oflScorwho  nfinrhit^p  rpoei'f'd  it, 
19  HpHp  to  thp  nennltirs  of  the 
law  if  he  fail  to  romnlv  with  its 
m^u'lnte.  Commonteealth  V9  O^- 
Cullftal  149 


II  Tf  the  plainfiff  in  an  execntion 
has  received  his  d'^bt.  either  be- 
f  >rp  or  a^ter  »l^e  rr^ar  .  of  the  ex- 
ecution or  if  the  rxpcution  has 
be»»n  •nti«fipd  bv  a  •afp  of  "ronrr- 
ty  tf^  thn  nlqintiff  him«'-^f.  he 
r.annnt  ther^wfer  rprorer,  by 
motion,  oo-ninet  the  ron«tahle 
and  hi«  «iir'»tie!>.  the  amount 
o*"  thr  PXTntfon  nrn^  tpn  per  ct. 
dnmr^^efl  for  T  fnihirp  t"»  return 
it  with'f^  th**  ti'-nn  nrr«rnbe»I  by 
law.      Skarj)  v  Trorer  el  ah 


277 


19  T^p  rr»Tirt  r'^fn^'^  to  of'^pr  exe- 
riifiMV)  Tr-^m  thnir  clerk'«  ofllire, 
to  pnfnrrp  fhpir  iudp"  ent  ♦or 
dnmnwp*.  b'?t  fmnirl  thp  pau5«o 
to  tbp  rriurt  belo"'  tn  be  execut- 
ed.    Talbot  ys  Jl/rQui>M,  321 


Execution,  sale  under. 


See  Trover,  2,  3. 


Executor  and  Administrator. 


7  Constable  a  nnini«terinl.  not  a 
judirial  nfRcer:  hisdutw  to  obey 
the  pxc.iition.  not  to  decide  on 
itsyalidity.     lb.  150 

i  PlnintiflT  in  execntion  responsi- 
ble to  defendnnf  for  enforcing: 
irresrillar  execution,  on  refi^ular 
judgment,  in  like  roanu'^r,  as  he 
would  be  for  enforrinr  irregular 
iudgment,  by  regular  executioH . 
lb.  151 

9  Trreeularity  of  execution  may 
be  riven  in  evidence  in  mifiira- 
tion  of  <1ama<'e«.  but  is  no  bar  to 
an  action  for  failing  to  obey  its 
mandate.     lb,  152 

10  Plaintiff  in  execution  is  not  li- 
able for  illeg-nl  levy  of  officer, 
nnles*  hp  directed  or  wa«  instru- 
mental in  the  levy.  Bopkin$  vs 
amiih  «f  ah  S64 


1  O^^  f^f  two  I'oint  exe<'ntor«  m^y 
rpl'»a»e  a  onupe  of  act»o»^  w*'irh 
hplonr'"  to  'hp  p«tate  of  hi«  ^e^ta- 
tor  P-«flrr»'»  Fr'ort  ys  Thomp- 
snn^t  m/lffm^'niMtraforg^  58T 

2  Althou«^h  the  will  clirert  «h«t  ex- 
ecutor he  no*  roonire'l  to  eive  fC- 
curitT.  the  rountv  ronrt  cniT,  if 
it  m9rtr>rf  fhf*  pTpcutor  of  fraud, 
or  annrpbpud  tha*  the  a«9etswill 
be  inpuffiripnt  for  pnvment  of 
tpptator'«  drb^s,  reqnirp  him  to 
rivp  securitv;  nnd  if  expcutor 
rrfu«e,  nr.  on  reasopabV  Hme  al- 
allowed  him,  fail  to  e^re  peruri- 
tv,  the  court  mav,  upon  making 
thp«e  farts  apne«r  unon  its  rec- 
ord, errant  administrafi'^n  nan 
textamerttn   annexo,      Bronaugh 

ys  Bronaugh^  ^^ 

t 

3  See  Heirs. 

4  SaeCoyenaDt,  1,t> 
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5  See  Guardian  and  Ward. 
$  See  Revivor. 

Executory  Contract. 

1  See  Veodor  and  Vendee,  t. 

2  See  Detinue,  action  of,  l,f. 


Fee   Bills. 

t  In  a  tail  a^^ninst  sheriff  and  hit 
turei  its  (or  (I  ant  ages  for  hie  Oiilure 
to  account  r>r  foe  bill*  delivered 
to  him  for  coMectioti .  to  render  a 
judgruent  for  ten  per  cent,  inter- 
est on  the  dnmage  nv'te&sed  by 
the  jury  is  error.  Arderry  &c. 
V8  Commonwealtk^ 


%  Statute  which  srivcfi  ten  percent, 
interest  ag^ninst  the  sheriff  for 
failure  to  ncconnt  for  fee  hills 
put  into  hi;-  hHodn  forcollirtioii, • 
18  pfna/,  and  does  n  >t  a;p]\  fo 
or  comprehend  his  sureties.    Ih.    J  66 


3  In  a  motion  or  proceeding  nt^ainst 
a  sheriff  or  his  deputy  for  -i  fail- 
ure to  Hccount  for  fee  dills  r  ut 
into  his  harid«  for  coUectiori,  ten 
per  cent,  interest  may  bfadjndt^- 
ed  against  hintf  but  in  a  com. 
nion  law  suit  n^ninsf  his  nurettet 
on  their  bond^  a  creater  sum 
than  the  dnmnijes  assessed  by  a 
jury  cannot  be  adjudged  against 
them,    lb. 


166 


16' 


4  In  a  suit  ac^ainst  sheriff  and  his 
sureties  for  a  failure  to  arrount 
for  fee  bills  put  into  hi«  han«tp  for 
collection,  if  the  judgment 
should  ho  joi'kt^  the  ten  pir  cent, 
interest  ou  the  amount  of  the 
fee  bills,  cannot,  in  -nch  eji?e.  be 
adjudged  even  against  the  sher- 

iir.  lb. 

$  When  a  circuit  judge  qunshes  n 
fee  bill  of  a  clerk  for  illetal 
charges,  his  iuri^d.ction  or  |;o\v« 
er  must  be  clearly  shewn  by  the 


167 


retard  of  the  jadgment.     M,ode9 
Ts  Hayt^  SSI 

6  The  jurisdiction  in  racb  case  is 
iimiteii  and  ioeal,     lb.  691 


7  N<»r  can  it  be  delegated,  or  waiv- 
ed, by  the  act  of  the  clerk,     lb. 


691 


8  And,  therefore,  if  the  clerk  ap- 
pear and  make  no  obj«>ction  to 
the  jurisdiefion,  n  ju^lge  in  anjr 
other  count  V  tbnn  that  in  which 
the  applicant  resides,  conlcl  not 
enforce  any  judgment  against 
him.     lb  59t 

9  On  a  motion  to  qnash  ille^Al  fee 
^ill  of  M  clerk,  conseut  cannot 
give  jurisdiction,     lb.  591 

10  And  an  aprearance  bv  the 
clerk  does  i«ot  dispense  wi'h  the 
proof  or  all  the  f-icts  necessary 
to  sustain  the  jurisdiction  of  the 

jurige,  lb.  sse 

11  Where  judgment  has  been  ren- 
dered, qua«>hin?  fee  bill  of  a 
clerk,  and  he  did  not  appear,  the 
record  ought  to  «he\'  a  case  of 
which  the  court  had  jurisdiction. 

lb.  sot 


Felon. 

See  Process,  service  of,  1 . 

Fines  and  Forfeitures. 

1  The  art  of  1823  to  suppress  un- 
lawful earning  allows  the  attor- 
ney, prosf  cuting  any  one  tocon« 
viction,  25  per  eeiit*i  on  the  turn 
collect*-*!,  n«  t  on  the  •urn  reroT- 
ered.  It  vests  iri  the  attorney 
no  interest  in  the  fine  f^eprirata 
fr  ni  that  of  the  common weultb, 
niT  abrogates  her  conf>ritntii>iial 
power  to  remit.  Rout  ys  Feem- 
iter,  I  St 

2  TrenBon  excepted,  the  rower 
of  tho  governor  <«  to  remit  finea 
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find  forfeituret,  grant  reprieves 
and  purdoDt,  it  unlimited,  illim- 
itable and  uncontrolnble*"  lb,     132 

3  The  act  of  1823  direofi  that  any 
person  convicted  under  it,  shall 
be  imprisoned  in  jail   until  the  5 

fioc  is  paid.     id.  1 33 


4  Prosecuting  attorney  has  no 
ri^ht  to  jrive  day,  substituting 
his  responsibility  for  the  con«um- 
raation  of  the  law :  any  cove- 
nant taken  by  him  from  the  per- 
son convicted,  is  void,  a  breach 
of  his  official  duty,  and  recovery 
cannot  be  bad  on  it.    Jb.  J  33 


•  After  a  fine  has  been  paid  over 
to  the  informer,  his  ricrht  is  inde«- 
feasible,  and  a  subseauen*  remis- 
sion of  tlie  fine,  by  uie  Govern- 
or, will  not  eive  the  person  6ned 
a  ri^ht  of  action  to  r**cover  back 
from  the  informer  the  amount  of 
the  fine  so  paid  to  him.  Rueker 
V8  Bosworl/iy  .646 


Forcible  Entry  and  Detainer. 

1  Writ  of  forcible  etitry  and  de- 
tainer, only  maintainable  when 
occoonnt  has  entered  under  de-> 
roarifUnt  in  virtue  of  a  lease. 
J^orton  v8  Sanders^  14 

2  Tenant  may  resist  a  warrant  for 
forcible  detaint^r  at  the  instance 
of  a  landlord,  under  whose  title 

he  did  not  enter,     lb.  15 

3  At  common  law  a  person  holding 
the  title  to  land  and  hnvinsr  the 
ricjht  to  enter,  mieht  use  artnnl 
force  to  effpct  his  entry.  British 
statutes  of  forcible  entry  and  «'e- 
tainer  hav«»  never  been  construed 
to  destroy  the  common  law  rigrht 
of  justifyingr,  in  an  action  of 
trespas*  quare  elaustan  frinHy  a 
forcible  entry,  by  pl^ndinsr  nnd 
provini;  a  rirlit  of  entry.     TV/A- 

ble  et  al,  vs  Frame^  601 

4  Person  bavins:  the  leenl  title  to 
land  Hnd  ^iig  ia  actual  poasei- 

Vol.  VIF. 


sion,  faai  a  right  to  repel  by 
force,  if  necevsar;r«  &ny  attempt 
to  m'llest  him  in  the  enjoyment 
th«»reof,  or  of  the  free  use  of  wiy 
thing  thereto  appertaining,  lb,     G03 

Our  statutes  of  forcible  entry 
and  detainer  do  not  affect  the 
common  law  rizht  of  entry  to 
frreater extent  than  the  Enclish 
statutes  on  same  subjfc'  have 
been  construed  to  affect  such 
right  in  England,    lb.  604 

Our  statute  does  not  take  away 
the  common  law  right  of  entry. 
lb.  604 


7  Person  who  hat  a  riirht  of  entry, 
and  who  makes  an  actual  entry 
in  consummation  of  that  riirht, 
can '  only  be  removed  in  mode 
pointed  out  by  the  -tatnte  of 
forcible  entry  and  detainer,  lb.    604 

8  Any  forcible  intrusion  on  a  per- 
son so  in  actual  possession  is  ac* 
tionable.    lb.  604 

9  And  he  may  repel  by  fbree  any 
forcible  at'temr^  to  expel  h»ro. 
He.  must  be  removed  secundum 
lei^em.    lb.  604 

to  w  hen  a  "crfon  is  in  the  Rctual 
pMsst-ffvion  of  his  own  land,  he 
b;<san>htto  expel,  with /oree, 
a n V  fnrribU  d ist u rbn nee  the reo f. 
And  his  son,  acting  under  his  au- 
thority, is  equnlly  justifiable    lb.  6V 

II  If,  in  the  absence  of  the  person 
who  is  in  actual  poN«e<ision  of 
land,  and  no  party  or  privy  to 
the  judgment  in  ejectment '  tha 
•heriff  \if\i\^t  fi  habere  faHoM  pnts 
the  plaintiff  in  the  iudn-ment  in 
pn«i>e««iori,  but  neither  the  n1<iiru 
tiff,  nor  any  o»her  person  for  him 
remain  in  pos*e*«ion.  and  tha 
per«0'*,  who  held  »he  rir-tonl  pos- 
se*'ion  at  'he  execution  of  the 
habere  faeias^  retiinisand  contin. 
ues  to  oecupy  the  Ian  ',  be  is  not 
guilty  of  a  'orcible  entrv  or  •^  - 
tainer    Kercheval  See.  vf>  ^mbU"    629 

I?  Such  proceeding  it  aot an  actual 
88 
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cficlion  of  the  person  trbo  is  in 
actual  po9*t.ssioii.     /6.  62^ 

13  After  a  traverse  to  the  rircnit 
cour'  oi  nn  inquisiti  a  of  forci- 
ble entry,  it  is  too  lute  t  •  object 
to  any  iiieuulnnt\  in  the  vkt.r- 
raut,  orolhir  prepMr.tory  pro- 
ceed inss.  JVilliamsun  ?«  Bvw 
Cher,  252 


Former  Recovery. 

Sev  Joint  Obligori. 

Frauds,  statute  of. 

1  For  Ibe  »tatate  of  frauU,  I  Dig. 
617,  to  op»T:ue  to  render  slaves 
loaned  subject  to  credi-or  of 
bailee,  there  mu^t  be  &ve  yewrs 
continued  possession  in  Kentuc- 
ky ;  p<»8ses*it»n  in  an.  tlirr  state 
cannot  be  taken  t*  possession  in 
Kentucky,  8«»  as  'o  eke  out  the 
liiniiation.      Figktmaster  et  ai. 


^  Lex  loci  pos$emoni8  determines 
the  consequenre*  of  iK<8s«scion 
tinder  loans,  and  the  law  of  Ken- 
tucky regulates  the  liability  of 
property  to  executiou.    76.  413 

3  Acquiescpoce  of  parent  in  chil- 
dren's claim  neither  conclndes 
his  creditors,  nor  bar«  him  i>r  his 
administrat'tis  or  executors  from 
asserting  right  to  the  property. 

lb.  414 

4  See  Assumpsit,  10. 

5  See  Voluntary  Conveyances. 

6  See  Trusts,  1. 

Gaming. 

1  flee  Assampsit,  3. 

Z  Statutes  against  gaming    to  be 


con^tnirMl   strictly.      Greathousc 
vs  7%iockmorfonf 

\  A  owe*  B  m'«ne7  won  at  faro; 
Bovv»s  C;  A  applies  toC  topaj 
B,  which  C  <lue«  by  discharging 
fB  from  the  pa  me  sum  d«,c  t"  C 
rom  B,  which  A  owed  B  :  C  sue* 
A  for  money  pni«U  &c. ;  it  is  no 
defence  to  aITpl'p  th#*  considfra- 
tionbit^-een  A  and  B,  and  B 
and  C  to  hnvp  boon  money  woa 
at /oro.  The  cn-ideration  up- 
on which  C  found*  his  action,  i« 
the  purrendtr  of  his  claim  upoa 
B.  «nd  his  discharjrp  ..f  A's  debt 
to  B,  rit  the  instance  and  request 
of  A.  lb. 


Genera]  Court. 

1  General  court  no  jnri*dictioH 
where  some  of  the  complair»ants 
and  Pome  of  the  defendants  are 
residents  and  some  non  resi- 
dents; the  facts  to  sustain  ihe 
jurisdiction  mu^t  be  averre<l,  or 
anpenr  in  the  record,  the  juria- 
dicti- n  beine  si^ecial.  Hare''s 
Heirs  vs  Biyanft  Administrator^  3TT 

2  Statute  '27  does  nM  a;\ve  eieneral 
c<«urt  jurisdiction  o\eT  the^  cases 
it  provides  Tor.  .InrisdicUon  of 
circuit  court  is  exclusive,    lb.       377 


Gift,  deed  of. 

See  Deed,  4,  6,  7. 

Guardian  and  Ward. 


1  Ancientlv,  guardians  were  held 
responoible  for  the  sufficiency  of 
a// pcr«ona^  security  wbich  they 
▼eniured  to  take  f^r  the  estate 
of  their  wnr  s.  And  executors 
were  held  to  the  same  strict  res- 
ponsibility. Smith  et  ai.  vs 
SmiV^y  «• 

2  But4iuch  a  trusty  was  not  res- 
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ponsibia  if  be  loaned  ih^  truit 
run»l  on  real  security  dermcd 
^oo  1  at  tbe  time  o(  the  luan,  or 
yesieiiiiiuitie  public  fund*.  lb      238 


I  QuardHn,  who  bad  vested  the 
estute  of  his  ward  in  stock  in  the 
Bank  of  ICen{ii.:ky,  held,  under 
the  circuiost>i>ice«,  r^spoDMble 
for  the  lull  amount  oi'  the  fund 
so  vested,  not^ithstandinji;  srock 
in  the  Bank  of  Kentucky  had 
greatly  depreciated  after  'he  in^ 
vesture  of  the  ward's  estate  in 
it.    lb. 


239 


239 


239 


4  Stock  in  the  Bank  of  Kentucky 
is  not  ^^publie  fundtJ*'*    lb, 

• 

5  Guardian  should,  in  the  rreser- 
vntion  of  his  ward's  estate,  not 
only  .ibsTVO  c^ood  faith,  but 
should  act  vigilantly  and  cir- 
cumspectly,    lb, 

€  County  court  has  no  jttrisdicfion 
or  powiT  to  appoint  a  guardian 
for  an  infant  while  the  father  of 
the  infant  is  alive.  Poslon  vs 
Youngy  501 

9  An  orphan,  in  le^al  pnrlaoce,  is 
a  futherless  child,    lb.  501 


Heirs. 

Liability  of  heirs  limited  by  the 
value  of  estate  dpsocnied,  and 
not  chiirefeablft  with  interest  on 
that  value.  Ellis  vs  G^ineyU 
Heirs,  110 

%  In  suit  against  heirs,  after  jud^:- 
mcnt  has  been  obtained  a^aink 
tbe  executor  or  adminisrator, 
the  declaration  must  show  that 
proper  steps  hivo  been  taken  a- 
gainU  the  executor  or  adminis- 
trator, and  that  thev  have  re- 
tnlted  "in  a  ju'l^ment  of  rec  >rd 
or  a  return  of  the  pr  »per  officer,*' 
manit'estins^  a  waat  of  property 
of  tbcd«'ceased  ifi  the  hnnds  of 
bis  ners  mal  represent  itive  to 
tatisfy  the  debt.     Milh  vs  SaU^    25 1 


3  At  common  law,  heirs  oqly  res^^ 
ponsiblo  on  covenant  of  ances- 
tor, when  expressly  boun  '.  Then 
onl>  to  ihi'  extent  of  assets  (des- 
cended anil  not  alienated  prior 
to  suit.  Readif^s  Heirs  vs  Ste- 
phtfhsony  361 

4  Statute  of  179^  1  Dig.  627,  al- 
tered the  common  law,  ft'lativA 
to  the  liability  'f  heirs;  bdt  did 
not  alter  the  mode  of  pleading. 

16.  i  -^   3^^ 

5  Act  of  IB1I,  I  Di?.  535,  applied 
to  brir-  AS  well  as  administrators 
and  executors,  and  relieves  from 
the  common  law  consequences 
of  false  pleading  and  judgment 

by  default,     lb,  352 

6  Sinre  the  act  of  t8M ,  heir  is  not 
re<tpoii<-ib]o  he}  on  i  the  estate 
de*>cendeil,  though  judgment  by 
defiultor  fiUe  plea  and  judg- 
ment <>hoald  be  to  subject  that 
estate  only.     lb.  353 

7  Ant  of  181 1,  T  Dig.  535,  consfrn- 

ed  and  applied .  lb,  354 

8  Same  judgment  should  be  ren- 
dered upo'i  verdict  vs.  heirs  u,->on 
plea  of  riens  per  deseenty  which 
would  be  rendered  vs.  executor 
or  administrMt>r  upon  plea  of 
plene  adminislravit  found  vs. 
them,     lb,  354 

9  Joint  judgment  vs.  several  heirs, 
all  insolvent  but  one,  he  would 
not  bo  liable  for  the  whole  a- 
mount.     lb.  354 

10  If  eotnte  have  been  alienated, 
creditor  ran*  subject  heir  person- 
ally by  procoedi'itc?  on  judgment 
vs  estHttf  descended,  anid  proving 
alienation,     lb.  354 

11  In  joint  action  vs.  personal  re- 
pn^sentative  and  heir  n  *t  ex- 
presilv  hound,  jn  igm<^nt  to  be 
ro'idercd  vs.  all  in  tbe  same  wav. 
lb 

'2  The  object  of  the  act  of  ISli 
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was  to  r«»Ueye  rvecntors  and 
heir*  rom  Hie  ris^or  of  the  com- 
noo  law.     lb. 


,55 


13  The  Ist  eection  apph'cahle  to 
hep«,  whenever  in  lik-  rune  it 
ivotil'!  apply  to  e\ecutort  or  ad- 
miniatratorA.     Jb,  35: 

14  If  upon  proper  iMOd  verdict  do 
not  find  the  e«tn«e  assessed  to 
have  been  alierate*  ,  judgiue*  t 
rouat  eo  ▼»•  estate  descended,  not 
de  boni»  propriit.     Jb.  355 

45  Bill  vt.  heirs  to  sabjoct  land  to 
jadgrment  vs.  persuiHl  represen- 
tative, plaintiff  in  jadgment  and 
defondnnt  mnst  be  rnrties. 
Ha*-e'9  Heirs  vs  BryantU •Sdmin- 
ittraior,  375 

16  Land  can  onlv  bo  Bwbjected  by 
jadgnicnt  or  dcctee  vs.  heirs  'of 
the  oris^inal  debt,  not  to  jin'g- 
ment  vs.  executor  or  administra- 
tor,    lb.  376 

17  Statute  1827,  Session  Acts,  158, 
alone  nutborizes  proceiding  v«. 
h»'irs  where  there  is  no  actual  ser- 
vice of  proces8,and  then  requires 
the  a]IegRtio«»  of  th<'  bill  to  be 
proved  "accordinp  to  the  rules 
of  evidence  in  actioiiS  at  Jaw.^' 

lb.  376 

18  Quere,  whether  statute  of  1827, 
authorizes  drcrec  subjecting 
land  to  payment  of  damages  as- 
sessed for  brcarh  of  covenant 
prior  to  Dec.  1792.    Jb, 

19  See  Co-obligors,  I . 
SO  See  Covenant,  8. 


Heirship. 

fee  Evidence,  2. 

Husband  and  Wife. 

JU  AUl  on^h  the  huiband  hat  by  an 


ante- nuptial  contract  agreed 
that  the  wife  may  rotaiti  and 
control,  m  »»1I  re  pccts  as  a  frtne 
snle^  the  land  .-nd  plave-  «  wned 
b>  her  before  the  mairiMge,  yet 
if  she  permit  the  husband  lo  f^n-* 
jo}  jointly  wiih  berelf  the  use  * 
n  '  the  slaves,  she  cannot  re- 
cover from  the  iepreBfn!ativ»'«  of 
tb«k husband  the  value  o'  the  use 
of  then  bv  th«  bu^ba'd.  Dor- 
sey*s  Rtpretentatiret  vs  iJTsti; ,       159 

2  See  Slaves. 

3  See  Witnesf . 


Improvements. 

i  That  plaintiff  had  no  notice  of 
the  time  when  commissscners 
met  to  ativc^  the  v»]ue  of  im- 
provenicnts  i«  pood  grc»und  fof 
quashal  of  comrai^sioners*  re« 
port.     BeWt  Heirt  vs  Hamcf^       3Tfi 

%  Althoueh  occupant  has  gone 
(o  extiaordinaru  expense  in  the 
clearing  and  impf^veroent  of 
land,  he  is  not  entitled  to  an  ex- 
traordinary coropensaCion  there- 
ffir,  but  is  oaly  entitled  to  the 
ordinary  valne  uf  clearing  in  the 
ordinartf  way;  and  such  occu- 
pant should  be  charged  with 
rent',  in  n  stmilnr  manner,  ae- 
cor^t'C  io  the  ordinary  value  of 
such  lant)  cleared  in  the  ordinary 
way.    lb,  381 

3  Allowance  by  coismisiioncrt,  of 
three  dollars  and  fifty  cents  per 
tree  tor  the  mere  ^^laniing"  of 
an  orchard,  is  exorbitant,  lb,        3SS 


How  to  ascertain  the  value  of 
apple  orchard  put  upon  the  pre- 
mises by  occupant,  and  the  quan- 
tum of  rent  that  occupant 
should  pay  for  the  land  on  which 
the  orchard  stands.     Jb. 


382 

t 


5  To  sustain  a  peremptory  judg- 
ment or  decree  n gainst  occupant 
tor  ass«>ssed  value  of  improve- 
mentt,  the  record  must  ebow  that 
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occupant  eleofpd  to  pay  for  the 
inn  Tfvpmr"  t« -nicl  take  tho  land. 
C  le  79  Damrorij  598 

2  See  Partition,  1. 

Indemnity,  bond  of. 

See  Sheriff. 

Indictment. 

•eo  SIatcs,  importation  of. 


Infants,  land  of. 

1  Act  of  1813,  which  authorizes 
ih(*  «Ale  of  thp  real  estafc  of  in- 
fants, should  ho  strictljT  constru- 
ed.    Pt y ton'' i  Heir*  \%  Alcorn y      502 

\  Chancellor  cannot,  irilhout  the 
ennsent  of  the  infnn»  or  his  guar- 
dian, decree  the  sale  of  mmnt's 
Jaotl.     lb.  502 


Injunction. 

1  Collection  of  a  sale  bond  pven 
on  th»^  nnrohase,nnderexpcu?ion, 
of  a  tract  of  land  to  which  dc- 
frndanl  In  the  rxpciition  had  no 
iilley  will,  if  it  appear  that  the 
Bale  VWH9  made  at  the  instance  of 
the  plaintiff!"  tho  execution,  be 
enjoined.     BarfcU  rs  Loudon^      642 

2  See  Damages,  1 ,  2. 


Insimul  Compiitassent. 
See  Assnmpsit,  4. 

Instructions  to  Jury. 

1  The  court  may  instruct  the  jury 
^itboot  beinij  morcd  so  lo  do, 


but  is  not  hou^d  to  instruct  unless 
rpqop«sted  so  to  do.  Clark  v« 
Baker,  197 

2  VVhpn   instrnctions   to  the  jury 
are  requpstrvt  of  thp  court,  it  it 
6o»mrftorl»fci<lp  up«>n  Iht'in  in  the 
form  in  which  tl'»»y  nrr  drnuuht-     *  , 
ed  and   pri'^enled  to  the   courts 

but  it  is  not  hound  to  mould 
them  into  the  prt.pcr  form.     lb,    197 

3  Gonpral  rnle  is,  that  tho  court 
should  "ot  ei^e  instructions  ^n 
mere    abstract    points    of  law. 

76.  107 

4  An  instruct ion^  however  perti- 
nent or  npplicahie  it  n  f^J^ty 
is  abstract  unless  it  be  man^to 
apply,  in  expre««  trrms.  either 
t'>  the  attitude  of  the  parties,  or 
the  verj' facts  ii:  i«suc.     76.  19S 

5  When  fwiU  cor.durinp  to  conclu- 
sion are  pivrn  in  evitlencp,  it  is 
error  in  the  court  to  iriPtnict  the 
jury  perrmpt only.  Ithrldngsto 
< he  jury  to  decide.  1  roller  vs 
Sanders  ei  al .  321 

6  Jury  sworn  to  try  an  issue  or  is- 
sues emhracintr  entire  <'eclara- 
ntion,  not  erroneous  for  court  to 
refuse  to  instruct  the jnry  to  dis- 
regard counts  that  mwy  be  faulty, 
there  bein^  such  bu(>is  laid  as 
will  sustain  a  prneral  vortlict 
ai)d  judjjmerit.  Frtnc/i  ts  Fra- 
sterns  Adminislralor^  495 

See  Non-Suit,  I. 


Interest. 

1  As  a  matter  of  law,  a  receipt  for 
money  does  not  charge  r*  ceiptor 
with  intercFt.  BeWt  •Adminis- 
trator vs  Logan,       ^  594 

2  In  such  cn«e,it  is  matter  of  dis- 
cretion with  the  court  or  jury 
whether  to  allow  it  or  not.      lb,  694 

3  Recitation  in  a  •orcnant  of  a 
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•  -r  It 


T.   •'«-:  'ei    r.t 
:•  r    «  ;•*».    i-  tcr- 


o: 


4^1  r^N»^  ^'I'^'nte^l  •-<!  ivjiTahW 
ir.  N  w  "^  '.-II.*,  fli  «j)i»irt  for 
l^.r  .*<:^t  I  ivf  cickl  p"  »  cr.t. 
i:-**^-!,  ♦".  i  t^^re  b«  do  r\»- 
K-'t.x  :r.  tt.e  c  la**  s  rwin*  what 
I  '-  r'le  ol*  i;!ei€*t  i«  id  N^w 
Or"  ^- %  «  ic«>r»ert  !".r  princi- 
I  r.  a-  1  c  r't  r^f  conl.  inteiv*t 
!:>  U^.p  r'  ir.c  jm  'r^.ert,ii  rft.»p- 

»  B»-t  ia''rmctt  clarr»ne  rbhror 
•  lib  ciiM  rv»r  ceit.  iD'frrst 
frvoi  the  rti.  .t..>n  o*  in  'rw.eot 
t.li  ;  \\a»^tx\.^  u  lie   ror'Cr.     /i. 

C  S«e  Fee  B  :*i. 

7  Set  TartitioD.  I. 


th«   YpHict)   prrsame  that   tL« 

tAkin?  «tas  b«  fore  covert n remand 

5&4       thiref.  rr    ih^    caoBc    o*'   nctio^i 

I     joiat.  WiUlamu  Tf  Hydsftn.  et  irx. 

I 

'  3  Error  to  join  cnosec  of  action, 

J     fx    J  f  he  to     and     ex   cofiir^ctm. 


Interlineation. 


S€«^ 


40t 


1  A.' '•.t;o'»  t>  a  bop.1,  ma-le  by 
co«.?*  *t  of  t»  tb  pi'l:>«  to  the 
b   »»*,  f*.0*^  not   »T»  i»l   It.      Sirry 


Is^ue,  immaterial. 


Joint    Obligors. 

'  I   Mereer  of   the  contract   as  to 
^'^      one  jointly  kHun<t,  or-erates  a^  a 
i      oiofc^r  as  to   nil  jointlj   liable. 
6icK  ef  a/,  ri  ColmesnU,  41 1 

•  ^  Ju  ^rm^nt  ts.  one,  npon  a  con> 
C*^       tract  npon  its    face  his  M>le  indi- 
I      Ti  'ual  contract,  and  a«  such  «a* 
^  upon,  no   bar   to  <i2b<equrnt 
arrion  ai»on  it  in  it« true  charac- 
ter of  a  joint  contract.     16.  4^ 

3  Qaere — Whether  jodsrnent  on  a 
I      contiact    described    to  be  sole, 

I  when  it  was  kr*owB  to  the  plain- 
tilT  to  be  joint,  would  bar  fa- 
tare  action  neaiLit  oiLers^ioint- 
Ij  liable  ?     lb.  '  4^\ 


437 


Joint  Tenants  and   Tenants  in 
!  Common. 


?:c  Tncticc, 


Joinder. 


I  In  tr.^  "»■»*«  b»  h»i*h'»n'^  and  wife, 
de-^l  »»•  'tion  rovt  'tp*  tW'»  c  »i'»t«, 
ov»  for  Tn  Ji^'in't  an. I  h.tt«rj 
of  ♦^'»  wif-\  n'»  *  '^ne  rfr  h-^ftis  «#- 
f'lit'U  ***^e  rrop4^rt%  of  the 
f '  •!  .i**f."  T^«^  T»r  i.  t  '"or  hun- 
t:  "*,  r«*>»»-ctf-«*  1h  it  thtre  v«ns  a 
n.»**o''«  '**r  of  €«»'•?•*  •  I  Hriitin, 
th  »•  i«-  one  ill  f  v  r  o'  the  hu«- 
bird  .ifrl  wi'e,  in  on**  i*  Invor 
of  t  e  hn«^b  r.-?  nl-m*^.  »'•  ri.fr.l, 
th»t.  as  the  htsh-nt  ^ibl  wife 
ni'jbt,  b^^'or**  cov»r*»ire,  hare 
L-^d  1  y  II. t  ri^t  to  the  cood?  la- 
ken,  tl:e  cou-t  iTill    (to  sustain 


'  I  One  joint  tenant  or  tenant  in 
I  common,  is  respon«ib1e  to  his  go- 
I  tenartt,  ft  r  was!e  or  for  receiving 
I  Diore  than  his  proportion  of  the 
[  rents  »ml  profits  of  the  est>ite  fo 
\     h»»ld.      AfUoh's  HtiiM  ?s  Cioys 

2  If  one  tennnt  in  comnion  or  joint 
tenant  enter  uron  land  Tiefiiinji^ 
no  n-nf,  ami  imprnve  the  SBme 
by  hi«  money  or  labor,  tl-e  co« 
tenant  exne  dine  neither  money 
nor  hib.  r,  he  i«  entitled  to  the 
eir]i!«ive  hrmfit  of  the  rents  or 
profit*  thus  produced,     lb,  I3d 

3  The  ^tnfntes  of  Ann  and  of  Vir- 
cinia  sive  a  renitdy  for  the  re- 
covery of  pnCts  growios:  oat  of 
an    e?tafe    from    its     condition 
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M'hen  ncqiilred,  or  profluced  by 
the  joint  Inbor  or  expcn  iiiure 
of  the  co-tenaDi8.     lb.  141 

4  In  partition  between  joint  ton- 
ants,  or  tenant*  in  ci>mnion,  one 
hayinc:  enteretf     unon  the    land 

'anl  imr>roved  it,  he  will  he  pro- 
tected bv  the  eolirt,  and  his  im- 
provements ft«8iened  lo.him  if 
prnctir'Hble — mtking  no  allow- 
anre  in  diviMon  for  the  enhanc- 
ed value  of  the  land,     lb.  141 

5  Kin  partitioning  land,  it  cannot 
be  9o  divided  as  to  allot  iinini- 
proved  land  to  «uch  j'»iT»t  ten- 
ant, or  t*»nant  in  common,  as 
may  not  hnre  contributed  t<>  the 
improvement,  still  he  will  not 
be  entitled  to  rharee  his  co- 
tenant  rent  for  thp  portion  of 
imnroved  land  which  he  may 
obtain,  nor  has  th*»  irai»rf>ver  a 
licht  to  charge  for  improve- 
ments,   lb.  142 


Judgment. 


1  Judgment  on  either  a  sperinl  ver- 
dict, or  on  demurrer  to  evidence, 
is  a  bar  to  any  future  suit  on  the 
same  cause  of  action.  Hunt  V8 
TerriU  69 

2  If  plaintiff  desire  not  to  be  bar- 
red (from  another  suit  on  the 
same  cause,)  by  a  judojroent  on  a 
speeiol  verdict  or  on  a  demurrer 
to  evidence,  he  should  waive 
bin  evidence,  and  suffer  a  non- 
tutt.     lb.  69 

3  Ajudfirmcnton  the' merits  which 
will  bar  any  future  suit  at  tow, 
will  also  bar  a  suit  in  chancery 
for  the  same  cause    of  action. 

lb.  70 

4  See  Co-Obligori,  1. 
&  See  JoiDt  Obligors. 


1  Judgment,  foreign. 

SeeChancerj  Practice. 

Judicial  Knowledge. 

I  Thi«  court  does  nf»t  judicially 
knovi  how  the  laws  of  V1ar)l»nd 
diMril>ute  d-rerlt  ul's  estates.J^fc- 
Danicl  \9  Wright,  47t 

Jurisdiction. 

1  Fact  that  the  n'»te  or  obligation 
which  was  the  loundalion  of  the 
common  law  action,  and  on 
which  a  judjrmfut  has  been  ob- 
tained. w*a«  not  the  aci  and  deed 
of  the  di^'rndant  in  the  action, 
will  not, per  se^  give  the  chancel- 
lor jurisdiction  to  enj'U'n  the 
judgment.     Harrison  \s  Lte  iic.    174 

i  When  the  note  or  obligation  su- 
ed on  is  not  the  act  and  deed  of 
«he  defendant,  he  should  defend 
hJmsbU  at  law.     lb.  \7t 

3  When  ause  of  action  transitory, 
circuit  court  alone  of  the  county 
in  which  defendant  resides,  has 
jurisdiction,  unless  process  be 
ex«*cutftd  in  the  county  in  which 
suit  is  commenced,  or  une^s  de- 
fendant, by  his  appearance  and 
answer,  or  agrermfnt,  waive  ob- 
jections to  jun«'clictii)n.  no  alle- 
eations  of  the  complainant's 
bill  can  give  jurisdiction.  Cow- 
an vs  Montgcirury^  20f 

4  The  ct.  cannot  take  the  bill  for 
confeised,  nor  make  any  order 
upon  defendants,  until  jurisdic- 
tion is  obtained,    /fr.  29f 

5  Statute  whicb  autborizes  the 
ioipeacbment  of  the  considera- 
tion of  specialties  by  plea  atlaie^ 
has  not  ousted  the  chancellor 
of  the  pie-existing  jurisdiction 
which  he  possessed  of  relieving 
against  obligatiouB  when  the  en- 
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tire  ron-itUrntion  hnd  rnilf^d  in 
conec'cjucii  "o  of  ol'Iiirc«**«  clrlin- 
•uoiicf .  Wood  ti  aL  ts  Kendall 
ftaL  316 

6  Ami  the  chancellor  yM  has  jori^- 
diction  in  ^ucb  ca«e«,  provided 
no  nUompt  to  imi^each  the  cod- 
•i'trratino  hat  been  made  at 
law.     lb.  116 

7  Chancellor  hai  no  juriftdirtioii 
to  enjoin  a  judgment  on  the 
ground  that  the  ohtismtion  tin 
which  it  "rns  rpmlerrd,  was  de- 
livered at  au  e«crot«.     JO.  316 

t  See  Liea. 

9  Sae  Genera]  Court . 

10  See  Chose  io  Action,  I. 

11  See  Guardian  a&d  Ward,G. 

12  SceSaretj>3. 
IS  Sec  Fee  Bills. 

U  See  County  Levj,  2,  3. 
15  See  Contract,!. 

Jury,  instructions  to. 

dee  lustructiona  to  Jury. 

Lands. 

1  See  infanti,  lands  of,  1,2. 
t  See  Public  Lands. 

Land,  conveyances  of. 

1  Conveyance  of  lanvl,  certifipd  hy 
iuatires  cif  anv  oth#T  c«Minty  than 
*tlMit  in  which  tho  Innd  lifi«,  dops 
ne»  pass  the  titl*-  fronn  vf»ndor, 
unloss  thf»  c(  rtificatf  thpw  not 
only  that  th«'  ronvpyanre  waa 
acknowledj^ed,  bat  also  subserHf' 


ed  by  him  in  their  {  rceeDce.  JLVjr 
Tt  Jones f  ^ 

2  See  Specific  Performance. 


Land,  devise  of. 

See  Deviie. 


Land,  sales  of. 


If  answer  admit  a  tale  of  lami, 
it  it  proper  to  decree  a  convey- 
ance  of  it.  althouj^h  there  be  no 
memorandum,  in  writing,  of  the 
sale.      Breteer  ts  Pttd^  2^ 

2  Land  held  in  adrertary  ynistet- 
si  'n,  not  ^uhiect  to  sale  iind«r 
fxecution.  Griffith  \%  HtMon 
ke.  3gr 

Where  sheriff  on  the  tale  of  a 
tract  of  land,  announced  to  tho 
biddert  that  a  g:reater  amaunt 
wat  dne  in  Tirtne  of  the  execo- 
ti'»ii  than  wa«  really  due  by  it, 
and  the  1  rind  is  sold  '^  for  the  a- 
mount  of  the  etecution,"  the 
tule  will  be  quashed.  Car  tile  ts 
Carlile^  (SS» 

4  One  year  in  not  a  bar  to  a  mo- 
tion to  quash  such  a  sale.     lb.      €2m 

5  Statute  of  1811,  limitiofr  motions 
to  quash  tales  of  land,  does  not 
embrace  a  mofion  to  quash  a 
sale  of  land  for  such  a  cause  as 

is  made  out  in  this  case.    i6.  62o 


Levy. 

1  See  Execution,  4,  5,  10. 

1  See  Equity  of  RedemptioB,  I. 
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Libcrnm  Tenementum. 

See  Trespass,  action  of. 
Lien. 

I  Who  nre  necessary  parties  to  a 
bill  by  vpTnlor  lo  ♦"•  force  un  equi- 
tab'e  lien  on  land  ronvryM  bj 
him,  a  'd  aftnrwarf1«  /oonvp>rr] 
by  his  ven'U*e  fo  others  and 
sold  by  exP'Mifion  ngaiuat  ven- 
dee.    Clw^k  yf  Hunt, 


wbethrr  the  propric^forship  is 
evidenred  by  lepal  67  equita- 
ble title  ;  it  results  from  the 
riffht  fbe  vendo^  has  to  make 
the  land  nn»werahlo  for  the 
price  for  which  it  was  sold. 
10.  289 

8  Vendee  U  trustee  fo  vendor  of 
the  estate  for  'he  unpaid  pur- 
ch<is»*  money,  and  all  per?on« 
claiminiT  U'»der  him,  no  matter 
how  remote,  who  have  notice 
of  the  trust,  stand  in*  his  shoes. 
243'     /6.  295 


2  Cbnncf'llor  has  jiirisdietion  in 
rpfn^  indepe'i«l»-ntly  of  R'm  stat- 
ute, to  subject  the  land  f  a 
non-re^iiient  debtor  to  the  flaii<?- 
fjiotion  of  the  equitable  lien  for 
the  piymcnt  of  the  purchase 
money  for  the  land.     lb.  ,     247 

3  On  a  hill  by  vendor  fo  enforce 
his  lien  on  land  for  the  |.ay- 
ine'»t  of  the  nurcha):e  money, 
th«  om'ssion  to  ?ive  a  day  (hy 
interlocutory  'Jecree^  for  the 
payment  of  the  money,  is  error. 

^*-  247 

4  Person  who  holds  merely  a  title 
bond  for  the  conveyance  of 
land,  and  sells  the  land,  and  as- 
siens  the  title  bond,  retain*  a 
lien  on  the  land  for  the  pay- 
ment of  the  purchase  money,  in 
same  manner,  and  to  same  ex- 
tent, as  if  he  had  conveyed  the 
land  by  deed.  JViseman^t  heirs 
vs  Jieid^  249 

5  Lien  enisis  in  favor  of  assignor 
vs.  R««tenoe  of  ti'le  bond  for  land 
whiUt  it  remains  with  assignee. 
Ligon  vs  Ji/exander^  289 

6,Vendor  ofequitable  ri^bt  to  land 
has  a  lien  for  the  consideration, 
whenever  vendor  of  le^al  right, 
under  similar  circumstances, 
would  have  an  equitable  lien. 
lb. 


289 


7  Lien  upon  land  for  the  pnrchape 
money  do**?    not  depend    upon 

Vol.  VII.  ^  89 


9  In  «ueh  cases, it  matters  not  whe- 
ther the  firpt  trr^ns'er  be  by  as- 
sienmrnt  ot  a  b  -nd  'or  a  t  tie, 
or  bv  eonve^;^l»ce,  (»r  whether 
with  or  without  covenant  of 
warranty,      lb  290 

10  In  snob  ca^es,  the  liens  from  Prst 
assienorto  Inst  ns^ig'nee  t»i  take 
precedence  aecordinerto  priority, 
as  they  would  were  the  transfers 

all  made  by  deed.     lb.  290 

1 1  Statute  anthonzinfi:  the  n«J 
sifrnment  of  bonds  &r.  does  not 
operate  upo-.  the  lien  of  as- 
signor of  b>nd  for  land,  nor 
prevent  his  pursuing  it  in  the 
hands  of  remote  assignee.    76.    29#. 

12  See  Lis  pendcnsy  1. 


Limitation,  statute  of. 


1  Five  years  adverse  nninterupt- 
ed  possession  of  slaves  invests 
the  possessor  with  so  perfect  a 
title,  that  he  can  recover 
them  from  the  former  owner 
vvho  may  have  obtained  posses- 
sion of  them  wrongfully.    Clark 

vs  Baker^  ^qq 

2  Statute  of  limitations  is  one  of 
the  uisest  enactments  of  our 
code.     lb.  201 

3  If  A,  who,  as  a  vendee  under  an 
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pxrciitort  ron'rnct.  Ins  hrrn  in 
p<i>.«r=«'in..  of  liuul  f  r  s"V»ilprn 
vr  ir«,  f  lit*  r  int  »  ••ri  Jisre'inrnt 
wit»i  B,  f'lii  }iM\er«  \r\  rluiiuaii',' 
h\  wh<  h  he  'iirr<  i».l«T<  t»  H  the 
io-«<'-iMn.  an.  th*  n  ''.,  n'ter  he 
h.ieh'M  po»«#'«  ioTi  t'r»H*  >para, 
br  f»i:«  hi*-  '^nit  in  ch  tiic  r\  a- 
tf;iiii-t  A'-  ¥»'n<lrn,  rrl>i"t:  on  hi« 
eltW-r  ei»  rv.  pr^v^  for  a  relin- 
qui-hiiHUthv  A'- vrt-tlor  ot  \\\n 
eMrr  l-cnl  till*,  thi*  r»anc«'!!or 
will  co'i  i«l«T  B'e  thne  \t'ars 
po««f»5'-ion  HS  the  i>o«'S'«-«inn  of 
A's  \oiir!or,  -mil  hv  cormecting 
the  ««'vr'iite<Mi  ^rMr**  pc)H*c««i«Mi  nf 
A  with  lh«'  three  xcsir*  ;  o«i«t'sS!Ofi 
of  B.  mako  oiil  l\V(M)T\  y<sir«  oa- 
spK^ii'M  in  A'svonihir.  juhI  fhfre- 
forp  ro'"ei«p  'o  iri\o  rrlirf  to  B. 
Beal  ▼«  B'ook'^s  Heirs— and — 
Heed  V9  Snme^  23'J 

4  If  A,  who  own^  a  trncl  of  land 
of  a  th..ii*'»nil  acres,  h  i««  heiMi  in 
po<>srseio'>  fift'rn  yp:«r«,  ••»n<l  then 
BpUfi  o«u'  hMi  (!r'"1  :ic'o«  to  B.  on 
whirh  n  •  iuir'fovmiin  hi'l  heen 
uift  ''•  pr-or  to  tho  orilf,  an«I  th«Tp- 
Upo«i  B  iinm»^<li 'trly  enters, 
make*  im  rov^nient"  and  con- 
tinues 'ix  \e.ir«  in  i>o6fie''Sion,  in 
such  a  caT,  the  si-nior  pate'itee 
couM  not  evict  B.  hpcMnse.  hy 
c<»u  'Imir  *he  «ix  \  ear.««  ro^pt'S^ion  - 
of  B  with  the  fifteen  >ears  pi»t- 
srs«ion  of  A,  th»TP  would  be 
twenty  %ear9  n«lver?»'  continnerl 
pog«jr«sion  H gainst  the  senior  pa- 
tentee.    //-*,  234 


5  Person  who  entered  nncl  hold« 
land  h\  exer  nt<»n  contrnrt  and 
lea'-e  of  one.  rann^t,  bv  iriving 
hifn  notice  thai  he  disrlaini'  to 
bohl  nnv  lonjr»T  nndrr  him,  atid 
that  he  ha«  nnrehaerd  of  and 
will  hrrrnfter  holH  nude  r  an*  th- 
er,  ther-hv  «top  the  st  unt^  of 
limi'atioii  fmnr)  rntn>iner  apai*  ^t 
the  claim  nnrlrr  \»hirh  hr  tl.ns 
nt*etnnt«'  to  shield  hini«i  If  'ronn 
the  ri'hfful  ae'hoFit^  ofhi^  land- 
lord. ^  Mijera  vs  /iiifnrd  Sic.  250 

C  Seven  yenr»«  o  cnpancy,to  con- 
Btituto  a  bar,  must  have  been  ac- 


qiiir*»tl  and  held  bj  actual  settle- 
fu«nt.     lb.  2»^ 

7  \Vh*»thrr  a  suit,  bv  motion,  falli 
within  the  rerni«  o''  thn  rr-is) 
roiitai*  pH  in  the  sixh  swtion  of 
«|j«-  statute  ..f  hrnitatio  o  ailo 
Bit\e  the  rem'  'y  in  anyrofura.o 
law  action— Querc.  LansdaU^i 

8  Partv  •«e«l,  by  moh'mu  b^'ore 
tiv»'  "year*,  and  aftrr  the  lapse 
of  five  yrars  his  motion  *aJ 
il ism i-«eH  ;  he  then,  within  one 
year  from  the  di-nii^sal  "^  ^»« 
motion  ,  filed  his  bill  in  chance- 
ry «i'ttiiiff  up  the  cnmecloim.tte- 
elf  led  thit  the  claim  comes  with- 
in th»f  "irif  and  poJic*  "f  tbe 
prnwsn  cont-^ine.!  in  the  ?ix  »« 
section  of  the  Matntp  oflmit'' 
tion,  a-.  I  therefore  was  not  bar- 
re<l.      Id.  ^ 

9  To  of^cHpe  the  statute  of  limita- 
tions there  mnst  he  proof  oi^ 
promise  to  ay,  or  of  a-  ^^ ^^' 
aoknowbdrroentofaralMlsufr- 
fiistinir  debt  within  five  yfnr-. 
Freuch  vs  Frazier'»  Mrmnisffi- ^^^ 
ior^ 

10  An   Ael verse  po5T««ion  miv  b« 
chancer!  b     the  aere'^mcf  oi  "' 
partie-  M.to  a  rrienclly  .'ne.;"^ 
the  operation  of  the  statute  ol 
liuitation*      thereby     cie/eate(/.  ^^^ 
Smith  vs  Morrow^ 

11  Before   the   riirht  of  "J^  f^p'J 
pat  liter  to  enter  upon  tiiP 

i.  tolled,  there  ninst  he  u^^*,/ 
v.-nrs  adverse  pofsesBioD  i»/      ^g 
lb. 

12  St-.tnte  of  limitntinn?^^^<'*^''^^jj 
comme  nci-  runMin?  from  ''*?^^. 
ir  dividual    ninnife''tfi    «"        .y^ 
ton  ie»  clear  and  use  laotJ  Bt      ^^^ 
ewn.     lb. 

13  \xi  entry,  with  an  «^'^"*'\"n! 
p«.  se-s,niad.  by  n  jnm.'rpa'>« 
fee  within    the.^l:.pJM.0t^«®^ 
cif  nt  <o  ronfer  such  a  V^^jg^. 
as  will  start  ihe  itatute  ot  u^ 
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tation  to  riinniD^,  unless  it  be 
ac^omnanied  by  a  co  .tinned 
hoKtin?  'rom  that  time,  (1pm  ui- 
fltrtted  by  f»cU  ripening  into  im- 
provemrnts  made  upon  ihe  in- 
teiftTcuce.     lb.  ^^' 

14  Seven  yenrs  actual  occupancy 
of  land,  undiT  ti'le  dediicible  of 
recor  I,  wh  th«r  by  one  or  m  rr, 
pr  !vided  they  be  connected  with, 
each  other,  by  title  or  •  state,  as 
vendor  ind  vendee,  lamllord  and 
tenant,  tt"e<'?«tor  ^nd  heii,  eo'.- 
Biitueo  a  bar  in  virtue  ul  the  uct 
of  \9i9  acain't  all  adver«aiy 
claimaiitf*.      IVhiU  vs  Bates,  54 

15  The  aett'ement  mu«t  be  ma''e 
upon  «h*^  1  •  d  '»  to  whi'-h  claim 
isa"«'»tMU"  .n.l  c»iilinu«d  un- 
der .idv»T-«*  title  de.'ucihlc  of  rc- 
corl  for  «»*ven  year-,  b-  fore  the 
statute  of  18O0'iurni?he8  a  bar. 
lb. 


541 


16  Defendant  mn«'t  set  up  seven 
years  l-tw  a  limitati  >n  in  bar  of 
adv«T«arv  claimant,  or  court 
will  not  extend  th-  protection  of 
thoact  of  1809.     lb,  547 

17  See  Rescission,  1,  2,  3. 
Limitation,  pica  of  statute  of. 

1  Where  a  eause  of  action  does 
not  immediately  arise  upon  the 
mikinjx  of  a  i  romis' ,  but  results 
fn»m  a  breach  happenij.p  >ear<; 
after  the  promise  is  ma  tie,  the 
pica  of  non  a^^umi  «t  witlii.  fne 
3 ears  is  no  har.  Payne  vs  Smith,  50 


Lis  Pendens. 

1  Property  is  attached  at  suit  of 
complainant,  a'»d.  lisp'ndeng.  he 
puTfhase''  the  sa.iie  property  at 
a  sale  under  an  execnton  in  fa- 
vor of  a  third  person  against  the 
defendant,  and  executes  a  Palo 
bond  for  the  price,  decided,  un- 
der the  circumstances,  that  hi<« 


subsequ'^nt  purchase  was  a  wai- 
V.  r  ot  his  lien  a  quired  by  the 
/m  prnr/c/**,  and  raUft  p.o  oH  tne 
sale  bonds  executed  by  him. 
McConniU  vs  Hanlcy, 

Loan. 

See  Frauds,  statute  of. 

Location. 

I  Location  made  on  reir^vod  cer- 
tificate, eratited  by  county  court 
siu'  e  20  h  Deceoiber,  lh(>0,  ili*>- 
ir.il  ani  voiM.  mde'^  made  witn 
the  coui.ty  eourt;  '^"t'V"^'} 
surveyor  not  suiTinent.  J^l":^'^ 
of  ind  sec  ofactof»8.4,II  Oi«. 
7o9.  Unde.  woodSiC.x^  ttuicli'  ^^ ^ 
er, 

1  Court  will  not  presume  location 
to  exist,  which  is  not  shewn. 
lb.  '  ^^^ 


^  Sec  Settlement,  certificate  of. 


Mills. 

1  Aoplicant  for  leave  to  erect  a 
mill  dam,  where  he  ^-wns  the 
land  on  one  side  of  the  Mream 
only,  niupt  own  tb'  bed  of  the 
Btrcara,  or  the  title  to  it  must  Be 
in  the  Commonwealth.     Ilamil' 

ton  V3  Jldamsy  248 

2  Record  of  the  county  court  must 
^how  that  npplimt.t  fr  erection 
of  a  mill  dam  has  surh  title  to 
the  land  on  which  the  ilam  is 
pro  oscd  to  be  ere»  ted  as  the  law 
requires  him  to  have .     lb.  248 


Mistake. 

I  If, upon  adjustment  of  accounts, 
a  ndstake  is  made,  and  a  wrong 
balance  i«  struck  by  overlo-.king 
a  demand   on    cither   side,   (h*; 
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chi'c-^'lr  win  T  )iPTe.       fFaj- 
gon^r  TB  MinUr  ct  at.  1 7^ 


Mortgage. 

1  In  consid*»rnlion  of  t^OO  pai<f  to 
bim,  %  f  xt*c«it<»9  lo  B  Rn  ab<o- 
lute  bill  or  «?»].*  f  :i  *Ut<»  ;  on 
the  *am«?  ilay,  B  bin-is  bim-e'f  to 
recoil  ve^  the  b)  ive  to  A  •  h»  ner- 
•r  the  $?00  lire  p:ii<l,  rovi»|pd 
the  *lav»»  WW  }\v  nir  at  that  time ; 
but  if  thf*  slave  tJi«»d  bi"A>rr  the 
payment  of  the  monev,  th«'c  A 
WIS  ttill  to  be  bounl  for  tlte 
inot\eYt  HeoitJei!,  that  the  con- 
tract betnron  th"  pjirtif»?»  wha  a 
iu<*r(K4?e  irit<  n»fptl  Co  ^cure  the 
StOO  ttlfan'^ed.  and  that  it  was 
de-icn»'d  to  balance  the  int»T«»t 
of  the  money  a^ninsl  the  servi- 
ce* uf  tho  fbwe,  and  was  «o  far 
ostirioiis  ami  that  all  that  B 
coiiM  demaiit!  wus  a  return  of 
hi«?  jjMOO,  with  interest,  suhjfct 
to  a  credit  to  ihe  nmouDt  of  the 
Talne  of  the -servJca  uf  the 
slave.     Bishop  vs  Ruticdge^  218 

2  When  a  writ4ne  alntes  the  consi- 
deration of  the  deliverer  of  a 
shiTe  to  be  a  loan  <if  uione^  artd 
th.it  the  plave  wa^  delivered  to 
the  leT»d»ru^  coMatiral  security, 
the  cuntriot  is  a  uiorlj^agc  or 
pawn,     llari  \>  Barhu^  322 

3  Theri^htof  redeojpH^vnJittaches 
equally  to  pawn*  and  ra(»rt?:»pe», 
au't  *'onfe  a  mnrt^aee  alwai/s  a 
tn^trtgage''^  is  not  more  true  than 

^   once  a  pawn  always  a  pawn.  lb.  323 

4  The  common  law  recoeniees  no 
njs^reeraeiit  for  preventing  the  re- 
demption of  pawn?.     lif.  323 

5  Where  one  part^  has  a  risrht  to 
redeem,  the  o'her  has  u  rijfh?  to 
sue  forhismonev;  &'he  death  of 
a  slave  morteat^cd  or  pawned, 
without  culimhle  conduct  on  tho 
part  of  mortgaE;eo  or  pawnee, 
docs uot  affect  that  righf.     /*.       323 


6  Th  u^h  tbf  particular  fpeck 
of  boD  '  in  whirh  •mj  it}  istn- 
tere'  be  ot  ennm-rrnl  in  re- 
cital, ^et  the  iiit  n  .00  0  t'.e 
p.rii'S  heme  I  ii.fieniDif*  a- 
.•i-a»  t  nil  «-ur»f\  h.P-  nf.'b 
mortsragee*  mijhi  ft.  vt  nto  !'»r 
mort..i^?i>r.  th.  court  c  m  wa 
the  mortgaee  •  •  tUmi  i  r  ch 
bond.     J^'chojC^  Htirs  rs  l 


ke. 

S  «  far  as  notice  reso't*  fron.  r^- 
cordi'iir  dceits  the  mjI.-  r- 
gnnl  'he  !XH.sUrol  ihei.gil ti- 
tle only.     /^. 

A  rinr  ii.or»2au'CP  i-  not  bounJ 
t..  k  ow  theHib««qa  i(Mr  r.fac- 
tionfi  betw«M.|i  his  ..  ortg  eor  and 
thi.d  i.»r>ons;a.'vaDie5T.n»^''T 
!iabil«ti»»  incurred  .d  ih.Uih 
of  his  III  r(2«ce,  cannoi  b<'  *o- 
per^eded  b>  snlMq««nt  njort- 
gnceupon  c  .struct.w  nrtice, 
rf'.ltin?froaiiue.er.£irtralioo. 
th^Tem.istbeHctualul.cein. 
or  to  such  advance  or  rrsp-n^M- 

bility.     i6. 

9S«!eofeq«ityofre.lra;,H^^^^^^^^^ 
sheriff,    doe«   oof 


401 


4C4 


404 


ft^erf     Tior 
tice  of  sale. 


lb. 


red 


lOIfrPfi.'neofmort^acec.  ,M^ 

c.O)orwi)...rot.a  --::!,: 
J  urclras'  r  ^'f  •  a"  "»  ^"      ..    4;^ 
when  sale  is  decreed. 


Motion. 

I  It  is  not  necessary,  in  tDotio^S 
to  observe    the   same  tpcb«|c*' 
strictness    whirh  18  f'^"/' ^,,1    4? 
pleading.     iD^anr3S/f«"*''^ 

I   Errors  in  fact  and  in  la''  '"*f 
be  joiMcd,  in   a  moiian  t"q"*  " 
an   execution,  or  jn  «     .  ^^-^ 
shew  cause  *h%  an  fioc'iti^"      ^, 
sale  shall  not  be  quashttf-   *^' 

3  See  Fee  Bills,  3. 
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Motions,  limitation  of. 

Sec  Land,  sales  of,  4,  S. 


New  Trial. 

1  Gcineral  rule  is,  that  whatever 
wotild  have  been  ico  1  caufe  of 
challenge  may,  if  unknown  at 
the  proper  tirao  'or  a  challen|rf|, 
be  sufficient  c  n^e  for  a  n.  w  tri- 
al.    Moody's  Exemlor  vs  ^earee^  222 

2  Whether  •lisrovery  after  the  trial 
that  «->me  of  'he  jury  wt-re  aiifns 
or  unnaturalize  :  citiz  us,  is  suf- 
ficicnl  j:r  und  for  a  new  trial? 
Quere.     lb.  222 

3  Alleged  surprise  at  the  rejection 
of  a  copy  of  a  writin?,  not  evi- 
dtMJce  conioetrnt  to  prove  a  fa^  t, 
not  fluch  surprise  ns  wouM  justi- 
fy a  new  trial.     Jl7o rgart'i  Ueirs 

vs  Maishall^  317 

4  If  th»  re  be  two  or  more  defend- 
ants, and  judgment  is  rendered 
jointly  apainst  them,  either  of 
them  iiuiy  ni"ve  for  and  obtain 
a  new  trial  a^ainn  the  will  of 
his    CO  defendants.     Palmer    \s 

Kennedy^  500 


Nominal  PlaintiJflT. 

1  See  Writ  of  Error. 

2  See  Practice. 

3  See  Suit,  dismissal  of. 


Non-Suit. 

1  If  by  any  possible  deduction  from 
facts  prove: I  on  trial,  a  right  of 
action  miicht  be  sustained,  error 
to  instruct  as  in  case  of  non-suit^ 
a  bflolu  tely ,  Fightmattcr  et  al,  vi 
BetuUp,  411 


Notes,  renewal  of. 

As  a  renfw:\l  of  a  prior  no'e, 
there  is  execute  '  to  ht-r  =  Si  cond 
note  >*hieh  i'clutle»  nnenev.  ob- 
ligoi,  anti  diops  two  of  the  oiij:- 
inal  oblicrors;  on  this  si  cond 
note,  after  n  tice  that  it  wa^  a 
forffory,  the  b.uik  brings  s^u»t,  ob- 
tiiins  judirment  acainet  one  of 
the  tblipors  issues  execution^ 
and  makes  piri  ..f  the  njO».ey, 
decided,  that  the  hank  couM 
n 't  there  ifler  ri*ro\er  in  a  suit 
on  the  original  note.  Bank  of 
Commonictaltk  vs  Raij  &f,       -      273 


Nul  Tiei  Record. 

I  JVu/  tiel  record  i«i  a  good  pica  to  an 
action  of  (I  hton  an  appeal  bond, 
although  tlie  declaration  merely' 
aver«  the  atfirsnanct:  of  the  •  rig- 
iiial  judumejitor  s'ccrpp,  uithout 
conclu'i"8:;i'".'u/  patrt  per  rteor' 
dum.     Buhannon  vs  BroadvjcU^ 


32 


Obligation. 


See  Condition. 

Occupants. 

1  Third  section  of  art  of  lfi'2.  re- 
lative to  liability  of  oc  nt  ants 
for  rent,  con-trued.  Cole  vs 
Damron^  596 

2  h  occupant  enjoin  or  supersede 
the  judgment,  and  eventually 
fail,  he  i*  chargeable  with  rent 
from  date  of  the  judgment.    76,    59^ 

3  See  Improvements. 

Officers. 

See  ExecntioD,  2, 3,  4^  5. 
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Opinion  of  Court  of  Api^eais. 


Prioripl*^  B^'ttleJ  whrn  cansc  i* 
rcma'  deii  t»-  invr'or  court  to  ef- 
fc't'.r.te  the  opinion^  of  He 
c  or*  of  ^  petiU  C'»»'c1uHp  the 
f  irtiet.  JS'tisons  Uftrt  rs  Clan's 
litiftj 


apnn  what  erouti '«  iadijp  drci*T- 
wl— the  reconl  itself  showinc  <bc 
qiir«tion  to  be  adjudicated. 
Hickman  kx.  ts  MeCutdy^  S5<> 

7  See  B%idence. 


138  r 


Orphan. 

See  Guardian  and  Ward,?. 


Partition. 


Oyer. 


Sec  Praclice. 


Parol   Evidence. 


1  Jyt*f^ni  nmbiinity  maT  be  o^- 
nW\\ci\  by  !■  I'-ol  cvilence.  mi- 
ton  Tf  Roi/crtsorij 

t  P  irol  testimony  i?  ad  i  i««ihV  U> 
ai  *  aMd  f  rtisy  the  conMrurti  n 
of  a  coreniin't,  i^e  irroi*  of  the 
covenan  ,  not  *pinjf  c  •ntra''icf- 
rd  thereby.  Pallcsvn  tt  al.  vs 
Garret^ 


I  One  hi  Ting:  no  agency  in  pro- 
cuii-'C  an  a«'t  of  the  Gpn«ral 
A««»nibK  mtikin?  partition  of 
liitd,  and  not  ni*Mjtion*  d  in  it^ 
ran'«,.t  he  affected  by  its  previ- 
s:.«n«.  »orb*  tne  preamble,  and 
hi«  titl**  H-uFt  rriD'un  nninipaired 
onU'-«  •o'M  pri  >r  to  «he  act.  Snch 
ac«  is  PTiVn'-e  onl?  3ff«i«'Sl  pHr- 
ti-  s  an  «  pri*i«*i  bm  not  asram^t 
hjjii  wh  »  had  no  JiisrencT  in  iti 
rr  'Ct»n-iiont.  May^s  Heirs  ▼• 
Fenton  1 1  ai. 


312 


80 


H5 


3  If  a  bill  of  »ile  be  absolnte  on 
il«  face,  parol  proof  of  an  Hgroe- 
ment  of  th-*  p  irlics.  n  .t  ulji.i**!- 
ble  to  p^'ove  it  con  iili  inal.  iin- 
le«-a  ita  execution  b  is  br»eii  i>r.j- 
cnreH  bv  friu  I  or  mi«t  ike 
^larshaWs  Adminittralor  YS  Cox<,  134 

4  Parol  testimony  not  a^lrois-iblc 
to  contradict  a  written  instru- 
in«'ut.     Grundy  rs  Edwards^  368 

5  P.irol  te«timon%  not  competent 
to  prove  the  contents  of  a  re- 
cord, itnt  n 'y  prove  ficts  con- 
nect d  with  'tn  «  r»'SiiUinff  fr«-m 
or  i-*ni  I   nt  t    a   re  '>rd.     French 

v>  Fratier'^s  Aimims'rator^  431 

6  Parol  !»>^fimony  n  >t  adTiiMib'e 
to  explain  a  record,  or  to  show 


2  On  partiti-»n  of  Und  allowance 
of  current  int*Te«t  on  the  .•m^nnt 
p,iid.  b>  "'ne  teni'd  in  common, 
f.»r  iroi'roTenif  tits  and  tnxp«  on 
the  land,  deride  I  to  be  errone- 
ous.    TaUxA  v5  Tiidd.  4<» 

2  See  Decree,!,  2. 


Partners  and  Partnership. 

1  One  partner  may,  when  called 
on  by  another,  testify  as  to  the 
rertitude  of  an  account  set  up 
a^o^nst  the  firm  by  the  i^artocr 
calling  bim  as  a  witnc*».  But 
the  testimony  o^  a  rar'n-'r,  *o 
called  on  as  a  wit»'e-B.  will  be 
incompetent  to  diminish  the  ac- 
count ^  whirh  may  be  set  np  a- 
irainst  the  firm,  ^r  to  augment 
hi«  own  acc'»nnt  a^sinst  the 
firm  by  the  o'her  partner*  who 
did  not  call  for  his  testimony. 
Girner  vs  Z?cflfj/— and— Sffwie  r« 
Catron,  ^2* 

2  Oblieaiion  of  partners,  at  law, 
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joint;  in  eqnify,  joint  and  scve- 
rtil.     SroH  ( t  al.  V9  Colmesntly       418 

4  Jml^mont  vs.  one  nnrtner,  mer- 
ges the  nr«pxistincf  joint  liabili- 

ity  of*  all  the  parUiers.     lb.  418 

5  Dormant  partner  nt  date  of  note 
piven  by  public  partner,  bound. 

lb.  ^'^ 

6  One  partner  can  bind  another  by 
note  not  un-'er  seal,  notwith- 
standing the  act  of  1812.     lb.        422 

7  He  who  i<»  to  participate  in  the 
piofitaof  a  purchase  is  a  partner. 

lb.  *  423 


8  D  rmant  partner  not  bonnd  to 
give  notice  of  liesolution.  If 
dis-oltiti.n  r  rior  to  rlstte  of  ni>te 
evid-  urine  'ebt  of  oMrtnrrJship, 
he  i"  bonnd  by  the  original  as- 
9umj)sif.     lb. 


423 


0  See  Pleas  and  Pleading,  3. 

Party. 

1  See  Lien. 

2' See  Distribution,  5. 


Patent. 

I  T^oii?h  entrr  voi',  it  doe?  not 
foil  ►w  that  the  nntenti8«n<'d  up- 
on it  i^  void.  Underwood  4-c.  ?8 
Crutcher,  ^32 


Patentee. 

1  Unintorrnpted  »^o«5<"0!»sfon  of  an 
in'erfrreire  by  el'W-r  patintoe, 
and  a  l'«p«e  of  twenty  years 
from  emanation  of  a  junior  pa- 
tent, isa  bar  to  jnnJomateptoe's 
equitable  title  to  tlm  inteiter- 
ferencc.     Sawyer  vs  O/trrr,  182 

2  Person  having  legal    title    and 


po«seMioii  mny  maintain  bill  fo 
compel  relinquishment  by  jun- 
ior patentee.  Underwood'  Sec, 
vs  Crutcher^  532 

3  Complainant  with  m«rc  pntent 
on  v'»i '  entry  cannot  have  de- 
cree for  "repose"  vs.  defendant, 
who  ha?  survey  and  junior  pa- 
tent,   unle««  (iefenflant^s    claim 

be  void.     lb.  532 

4  See  Limitation,  statute  of. 

Pawn. 

See  Mortgage,  2,  3, 4,  5. 

Person  and    Property,  defence 
of. 

1  See  Crimes,  1,2. 

2  See  Sprinsf  Gun. 

3  See  Self  Di-'fenoc. 

Plaintijff. 

See  Nominal  Plaintiff. 

Pleas  and  Pleadings 

1  Modern  practice  lookfl  rather 
to  th"  «uh«tanceof  i>lead!fig  ihaii 
to  its  forhnical  precision.  *,4r- 
nold  vi  Trundle^  H7 

2  A  plea  impenrhintr  the  conside- 
ration of  a  no*»»or  deed  sijf'M  u'^on 
mu«t  be  verifie<l  bv  oath.    lb.       117 

3  A  nloa  admitting:  a  valid  con«td- 
ention,  if  renr*»s»»nt;»tions  fob- 
liere  hnrl  been  true,  but  alliping 
thr  not**  or  nblieation  to  have 
been  procured  fraudulently,  by 
fabe  r*»r«r«'*e«»tatioi«,  neeils  no 
verificatioo  by  oath  of  the  party 


Digitized  by  VnOOQlC 


712 


J.  J.  MARSHALL'S  REPORTS. 


itn-lrr  thr»  »*at[ito«  of   I8OI    and 
IH15.     I  l)i-r?t,  257,  2fi5.     lb. 


3  To  a  j  'int  «1ecl5iration  .^irainst 
rartm  r«,  a  i-l*  ri  hy  ^n^  that  l^iey 
t\i*\  HO'  a«^<iim>  wi<l«in  f  vp  y»ar8 
I  ri'T  to  thi-  innitntion  of  the 
piiil,  i«j  a  ro.u!  pJea  ralland^ 
iu^/iam  vs  Duval  iic,  262 

4  To  (lr'»t  on  fon*^n^lr'8  bonr), 
I  liM  fiy  two  t'f  t»'r  sorMritiPS 
th>t  thf  h- Mil  wri<i  i)pl)\rrp<'  nt 
nil  fjT'Jw,  to  bp  bindin?  whrn 
txpcutpd  h\  Mn  'th  r,  'I  pood 
p*'  I.  CarsirelVt  Ererutors  ts 
Jiinnrck  &c.  281 


6  A^-  Iiif.w',  jiyrr^  o'"h.  ml  e«p'i- 
l«:fJ  to  il*  lr,'<il  obh'ff.'iti  n  Tlea 
JIT-  rri-  sr  a  f  irt  i^.  .t  phpwa  th*Te 
h  ul  h<  pu  no  «iich  dpliveiy,  is  e- 
qnv-rput  to  thp  mineral  isaiip, 
nrid  w:\\  concluiic  to  the  coun- 
try,    lb. 


6  r'pa  nrlmittin?  •uch  dpiivpry, 
but  '•»'ttin|j  lip  extrn noons  mat- 
ter ill  f»ar,  nuiFt  coQoiu  >e  with 
a  veriilralion.     lb. 

7  If  the  plaintiff  tnke  iwuo  upon 
plea  of  ilelivPTv  of  l>o  d  sued 
on.  ns  an  f^rr-tr,  or  •  n  r/>n''i. 
tion.  ho  roav  r  rove  j«h.«s.>l|;p  '*e- 
livrry  Jit  m»iv  tini**  prior  o  im- 
pptration  of  the  nrit.     lb. 

S  If  he  roplt  raattor  de  hors  the 
plea  Hy  ivhi-  h  to  p«top  thipnr- 
ti»*p  plra<hns.  h^  st:»k*  s  his  ca."»e 
iipo»-  the  a^loea  ion,  &  j'ulemont 
must  be  rcnder»*d  ajjai*  st  him, 
•  if  it  be  itot  sustained,     lb. 

9  RpplicftHon,  (hat  plaintiff  was  a 
»  "h'us»»kepper,"  nnd  that  the 
horse  levied  on  and  s(»M  b\  phe- 
riff  washia  "only  work  bo'St/' 
pot  eood  an«wpr'to  justifiontion 
for  tnkinc:  and  srliin^  in  virtue 
oX fieri  facicLS  v«5  pliin'iffin  tres- 
pasp.  It  Khould  avor  thnt  he 
wa«  an  actual  b'tin  fide  hou«?e 
keoppf  «ith  a  family.  Pfeiril 
Ts  IValker, 


282 


28i 


1 10  Since  the  abolition  of  fpecial 
demurrers  »'ti-li«ity  doe-  »ifi- 
ate  a  plea.  Bryan,  vs  Buford^         335 

11  If  defendant  desire  to  avail 
himself  of  an  obliteratrd  en- 
d  rseraent  upfn  a  no»o.  hf  must 
shew,  by  I'lea  .  thit  i-  nlfrctsthe 
contrH<-t.  and  the  obhteriti.n 
w:i8  Without  hi«  assent  De- 
niurror  will  not  nvail.  HamerU 
Ericuto*-  v»  SpemeTj  340 

12  T»  debt  00  speoislty,  neither 
statute  of  limitati  ms'nor  nihil 
dfbrt  it  a  |rood  plea.  Scoti  w9 
Colnusnil^  417 


Possession. 

Po<tse>sion  sufficient  to  maintain 
action  t«.  wr  »npdoor,  but  nof 
n?.:inst  one  havine  the  color  of 
title.  Fighlmtuitr  el  al.  yn  Beas- 
l^i/,  413 

:  See  Time,  lapse  of,  I. 

See  Fraud,8t:itote4if,2. 
>  See  Limitation,  statute  of,  1r 


2S2  Practice. 

1  VVhon  defendanrs  plea  is  insftf. 
fi^n^nt    :ind    plaintiff  join«  issue 

t  hereon,  di  fend  ant  cannot  arrest 
thp  jndgrment  on   the  {^round  of 
232"      *^''  iraiiiHteriality  of  the  issue. 

Wrinton  vs  Laey^  21^ 

2  When  there  was  no  oyer  craved 
of  a  writine  mentioned  in  a 
plea,  such  tvritin?  does  notcon- 
stitnte  a  part  o(  the  record; 
and  if  will  be  taken  to  be  such 
a  writing  as  it  is  described, 
in  the  plea,  to  be.     lb.  220 

3  \  mere  afirreeme*^t  to  dismisi  a 
3321     suit  is  not  pleadable,    lb.  220 
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4  To  constitute  a  bar  to  the  prose- 
oiition  >r  a  suit,  there  muH  bo 
an  ace  )ri1,  as  to  the  whole  cauae 
of  artion,  for  v^hiablc  noiside- 
ranon  actually  received  from  the 
defentant.     lb 


S20 


B  Agreement  to  permit  one  suit  to 
abide  the  decision  of  another,  if 
estfiblishpd,  would  be  effeotuat- 
ed  hy  the  co'irt.  Maif^t  Heirs 
V*  Fenton  et  al,  309 

6  The  opinion  of  the  court,  de- 
duced from  fncts  in  one  case, 
cannot  control  another,  thouc^h 
the  subject  mattf>r  be  the  sa'ne 
and  the  facts  chiefly  the  sam- , 
"When  the  facts  are  not  prt- 
ci"ely  the  snme,  arid  the  case 
is  not  bptwern  the  same  parties 
or  privie?,     U.  309 


7  Contents  of  a  deed  cannot  be 
proved,  by  parol,  unlo8«  affidavit 
of  its  loss  or  destrnotion ;  then 
execution  and  stioiilatiuns  to  he 
est'iblished  by  subscribing  wit- 
nesses if  to  be  had,  if  not,  by 
other  legfitimate  testimony,  de- 
clarations of  firrantor  &c.  Orif- 

fiik  vs  HuMton  Sec,  3fi7 

8  W  hnr  e  appellate  court  has  or- 

dered a  suit,  for  the  same  cause 
of  action,  to  be  dismissed  abso- 
lutely, it  is  a  6na]  tlisposifion  of 
that  suit,  and  it  is  n^t  necessary 
for  the  plaintiff  therein  to  wait 
until  the  order  is  entered  in  the 
circuit  court  before  he  com  uen- 
ces  another.     Gordon  vs  Phelps^  6^ 

9  Person  who  is  not  a  party  to  a 
jud?ment  in  ejectment,  is  not 
concluded  bv  the  sheriff's  return 
on  habere  fanas  thereon.  Ker- 
eheval  &e  Ys  Ambler  J  627 

10  When  two  nersons  occupy  the 
same  land,  whether  there  is  such 
a  privity  between  them  as  to  au- 
thorize the  eviction  of  both  of 
them  under  a  habere  facias  a- 
gainst  one  of  them,  should  be  left 
to  the  jury  to^  determine,  and 
should  not  be  decided  by  the 
conrt.   lb.  627 

V«L.    VII. 


U  When  nominal  plaintiff  has  at- 
sitcne*  t»>f»  he  efit  '  f  ♦»"•  =n  *o 
another,  and  afterwards  given  to 
defendant  a  receipt  ap  i  •  he 
debt,  th»'  o'lest'on  v bother  'le- 
fendant  haa  notice  of  the  assign* 
ment  of  the  benefit  of  the  suit 
before  he  paid  it,  must  be  decid- 
ed by  a  jury,  an<l  not  by  the 
court.    Joarr  vs  Hanna^  645 

11  See  Bill,  dismissal  of. 

12  See  Suit,  dismissal  of. 

Principal  and  Agent. 
See  Rescission,  4. 

Principal  and  Security. ' 
$ee  Surety. 


Prison  Bounds. 

Act  of  1 822,  extending  the  pri- 
son bounds  to  the  limits  of  the 
state,  did  not  0[>era(e  in  favor  of 
debtors  confined  under  process 
from  the  court?  of  the  U.  States. 
Moore  vs  Allen  Sle.  652 

2  See  Bonds. 


Process,  service  of. 

1  Service  of  writ  on  nartv  con- 
victed of  felony  is  valid.  11  Dijj. 
1223.     Smith  vs  McGlasson,  154 

2  If  any  extraneous  fact  to  render 
service  >f  a  writ  illegal,  it 
should  be  pleaded,  so  that  its 
truth  might  be  tried,     lb.  154 

Promissory  Notes. 

1  See.  Endorsement,  1,2. 

2  See  Consideration,  2,  3. 
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Prcperty,  trill  ol  rishi  of. 


Receipt. 


3-  Urt^S'  ^r-u:  f  n  ' -/frrtt  J  See  latCTest. 

.  .--••1  c    e" -I's-^rjc  .  *»  I 

•-  "r   •  »-   .x«,  -i^a   •■.'  .a  '  .%  i  f 

'▼»-r»irr-    /^n/»i    Kxrf-  (  KCCOrd,  COpy  Ol. 

;i   Recon' m?.He  oat  and  ««cns*J 
J      be  corrr- 1,  h»  oeDCtce:t,'L: 


Pcblic  Lands. 


I    X 


*r>. 


tr  *r^-£  t;  :i*af  of  If 


Publicatioii. 


*    C"ert.:-ste     of   pub.'lC•l^■on   lo 
^ii  J  ra  rr«  orirr  i-  not  atuche  \ 

*"?  i%  :\*  r-B'/fca«  ferr"  pob- 

^t    -rv>'f'  ot  c''f  nr'iVf  ft  r- 


**<'«'  or'  ',  r  -c«rfcw  />-r,/  M  Ttfiif^,  247 1 


therrco'd,  atiftjlU^f  to  ftfrtt 
J     d:«Ki'«il  of    appeal,    ta)  ^ 

;  Re-hearing. 

rp-h-ari»  c  i*  »  reToc-jii'  n  '  ub* 

o  iuion  deliiere'i,  Ibf^r^Vrf.  ii 

•  ff«r    a     rr-h'-arRC   bas    *>*** 

cr  i  n  '^^  !  L  e  c  t.rt  btrc  ice  f qa»J- 

ii  •  irj   et;  i    rtinr  opiti*>ns  ih« 

ifj.'ir.Tce*  (  fve  4ir  ctacfJs  aiSrsJW*  _ 

Release. 


5  o-.». 

Co  tv 


r  .^^  c  /i -a';cn  i*  r  tjn.r-d 
«--  f  tL-  t-i  i;epfi  ftr.Dot 
':v  r    f  ttt*  .  artr.  SiSfyt         ] 


.%c««-er  -am  irafre*  irrr.Ti'»r 
ati'h*»auc-»'ionof  ijrier  uf  pab- 

^  b^*^"  fr*'**  <>^.r«'^■•>•ti^n  ma?t 

e  .o  •►e  mvi^ft:  or  iitcree  t^fem- 

«^.  rx  /w,  -/,  and   woid.     TnM 


«  Re/f^f^  in  fac*^  or  by  ir-r'^i'om 
of  i.iir,  1.1  -»<u3n.£  .J?  ac  I  vJ3,  rx 
fw'  /rarlu,  acJin-?  onr  of*  ser- 
er^l    r»tr-<»n=  j- :ni}]s    b' and,  or 

ext-rj.'ai-hi's  thf  haliiitj  oi  aW. 
Hunt  \s  Territs  Htirs.  o7 


Purchafie  Money. 

2  9ee  As^ompsit,  10. 

Quia  Timet. 
5m  Cfcaacerjr  Practice,  1 J^ 


2  '^onsfnicti  in  pren  to  a  c?r*f- 
Ccate  of  release,  br  wLici.  it  sap- 
pt»setf  fo  be  exec  (ot:  in  pirt  anJ 
ii»  imrt  ex^eulcvM  />ajf^.>>iV 
•^dmt'nisiraior  va  Herf^ 


33S 


3  Sec  Admiaistrator,  II. 

Renewal  of  ^'otes. 

Sec  Notes,  reoewal  of. 
Rent. 


1  Thir^  section  cf  act  of  ISIS,  re- 
lative to  Jiabilitjr  ofoccupanti 
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for   rent,    construed.      Cole   ts 
Damrony  596 

2  If  ocoupant  enjoin  or  siiperacde 
the  jtuUmpnt^  and  eventually 
fail,  he  is  ahargenble  with  ront 
from  date  of  Ihe  judgment,     lb,    596 


Replevin,  action  of. 

I  To  maintain  replrvin,  plaintiff 
mnft  have  ha.t  poVoessinn  of  the 
pr-f'-erty  or  ihe  right  to4he  pos- 
session at  the  lime  oi  th<'  cap- 
tion, and  the  (Hicinsrnau  t  have 
been  illegal.     DUlou  \8  i^'righty 


2  ReplHvin  will  not  lie  for  taking 
property  held  advLrsely  to  plain- 
tiff,    lb 

3  In  replevin,  avowry  bv  defen- 
dant that  isconstabl'  he  had  an 
execution  in  his  hutidd  against 
the  mortgagor  of  the  property  in 
contest,  that  ho  levied  it  upon 
the  etjuity  of  rcdeiii!)ti>>n  and 
took  the  p'O'erty  into  hi?  pos- 
session for  the  purposu  f»f  selling 
thn  cqMit\,  held  to  be  ^o.>clr 
Pliilf'pa  r«  J£orr*'»y 


11 


n 


279 


Report. 


Sec  Auditor. 


Rescission. 

1  Lapse  of  five  years  is  a  bar  to  a 
bill  for  rescission  of  a  contract 
on  the  ground  of  u)iy(ak(\  Car- 
neaU  vs  ParkerU  ^dmihistraiors 

ice,  455 

2  In  such  cases,  the  time  will  not 
commence  running  until  the  dis- 
covery  of  the  mistake.     Jb,  45C 

.3  On  bill  for  rescission  of  a  con- 
tract on  ground  of  mistake,  filed 
five  yours  after  the  making  of  the 
contract,  if  the  bill  fail  lo  allege 


or  to  give  any  reason  for  presum- 
ing that  the  mistake  was  first 
discovfrcd  within  five  years  next 
befot'C  the  institution  of  the  snit, 
and  defend  :int  has  plead  the  sta- 
tute of  limitations,  the  plea 
must  prevail.    76. 


456 


4  Contracts  between  agents  and 
their  principal*,  as  between  oth- 
er? stnnding  in  confidential  rela- 
tions, should  b'  z<nl"U9l^  scruti- 
nized by  the  chnncrllor,  and* 
slight  circijmstances  of  inequali- 
ty, -urprise  or  hardshi ;-,  muy  be 
sufficient  to  vacate  thrro,  even, 
poinetimes,  without  rroof  of  ac- 
tual fraud.  J^eDanielyafVrighty  47e 


Restittvtion. 

1  To  authorize  t'econrt  to  grant, 
upon  rtilc  Of  motion^  a  restitution^ 
of  monoy  paid  under  execution, 
there  must  be  rec"rd  evidence 
that  the  person  against  whom 
the  onler  of  restitution  is  ask- 
ed, has  received  'he  money,  and 
also  that  he  was  a  party  to 
the  suit  or  judgment.  Outtn  vs 
Palmaleery  •241 

2  When  restitntion  of  money 
paid  under  a  judgment  or  exe- 
cution is  desired,  K  there  be  no 
record  evidence  that  the  plain^ 
tiff  has  received  it,  or  no  rec- 
ord evidence  that  the  person 
who  did  receive  was  a  parly  to 
the  judgment,  th«  remedy  is  by 
scire  facias  or  other  suit  in 
which  matters  in  pais  may  be 
tried  and  ascertained  by  a  ju- 
ry,   lb.  J42 

3  If  a  plaintiff  purchase  slaves, 
rj  other  property,  under  execu- 
tion, the  sut)sequent  reversal  of 

•4ho  judgment  docs  not  diveU 
him  o(  his  right  to  the  slaves, 
or  other  property,  unless  the  on- 
ly C'»uso  of  reversal  be  some 
irregulaiity  in  the  judgment  or 
sale,  to  which,  as  &  party,  he 
was  privy,    lb,  242 
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4  Otherwise,  in  euch  caie,  the 
pricp  for  which  the  sLives  or 
other  propirtj  ■'  IH  (as  eviienc- 
ed  b>  the  shiriff^ie  return)  is 
the  proper  subjtct  o<  restitu- 
tion.   llT  243 

5  Upon  refcrsal  of  decree  money 
made  in  virtnc  o<  oric:inal.  de- 
cree to  be  ri* funded  to  the  de- 
fendant so  far  as  the  property 
sold  was  hi».  Proof  of  proper- 
ty in  another  compi'tci.t  in  mit- 
igation.    King  fs  Dicken^  372 

6  Whore  a  judgment  in  ejectment 
in  favor  of  plaintiff,  in  the  cir- 
cuit ct.  hnf  been  reversed  b>  this 
court,  and  the  tenant  af  pears 
to  be  out  of  po9«r»eion,  yot  if 
the  record  does  not  show  ih*at 
any  haberf  faciai  issued,  or  that 
he  was  evicted  by  a  writ,  the 
court  should  not,  on  motion,  a- 
ward  him  restitution.  Frank^s 
Heirt  ve  Uickman^t  Heirs, 


635 


Return. 
See  Constable. 

Reversal. 

1  See  Restitution. 

2  See  Evidence,  1 . 


Revivor. 

Order  to  revive  in  name  of  an 
executor,  without  stating  that 
it  was  at  his  instance,  the  re- 
cord not  shewing  that  he  had 
notice,  cannot  8npi>ort  a  decree 
against  him.  Smiih^t  Executors 
vs  BryanVs  Executors,  374 


Sales,  quashal  of. 

Se«  Land,  sales  of. 


Sale  Bonds. 


1  Bond  which  is  valid  to  any  ex- 
tent, a  f>  a  coO'mon  law  *tbfig^- 
tion.  shoold  ni  t  be  quashed.  />£- 
bard  vs  Crow^  lO 

2  Th -ngh  exf  cution  issued  nn  sale 
bi»i»d  should  be  <|oa*hfd  'or  de- 
fect ii.  bo  I  d,  vf't  if  the  bond  tie 
valid  to  any  extent,  and  obli- 
gt-es  Sittisfird  vith  it,  erronetms 
to  qii:ish  the  bond  ou  motion  of 
obligor,     lb,  l^ 

3  See  Injunction. 

Scire  Facias. 

1  Plea  to  scire  facias  to  revive  in 
the  namo  of  [laintiff,  as  adniin- 
istrator,  (hnt  he  was  not  adnjin* 
istrator,  good  bar.  French  vs 
Fraiicr''s  Jidminittraior,  437 

2  Plea  to  scire  facias^  that  origi'^al 
plaintiffwus  not  dead,  good.    lb.  Ail 

3  Defendant,  in  scire  facias^  is  not 
estoru'edby  administration  gran- 
ted ^y  count \  court,norby  order 

of  revivor  in  cixctixi  ••«>rt.   Mb.  427 

4  Jodc;roent  on  scire  facias    to  be 

for  or  a^x^nst  administrator.   Jb.  427 

5  The  new  parlies  introduced  by 
scire  facia.^,  yet  it  iff  but  one 
suit  and  oi.«e  trial  should  be  had. 

lb.  428 

6  The  defendaiH  may  make  new 
defence,  but  be  is  not  i-recluded 
from  the  defence  relied  on  by 
decedent     lb,  428 

7  Proper  to  try  all  the  issues  at 
once.     /6.  42 


8  Sec  Bail,  S. 


Seal. 


1  See  Corporations. 

2  See  Assignment,  3, 3. 
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See  Trust?,  1. 


Security. 


5cc  Surety. 

Self  Defence,  right  of. 

I  The  rJcht  of  j»elf  defence  ifl  not 
deriveil  from  BQciet>  ,but  is  a  right 
which  every  individual  brings 
with  him  into  society,  and  re- 
tains in  society,  except  so  far 
as  tbf  laws  of  society  have  cur- 
ia ilcd  it.     Gray  vs  Com^s^ 


INDEX.  i^n 

Settlement,  certificates  of. 


I  In  April.  1800,  county  court  had 
no  authority  to  grant  certificate 
of  setllcnient  or  location  on  re- 
moved crriificBtee.  Undcntood 
Szc.  vs.  Crutcfigr^  638 

-2  Third  section  of  net  of  1799.  II 
Dig  748,  did  not  aulhorizr  conn- 
tv   courts  to  give  certificates   of 


location.  Th^t  power  given  20ih 
^December,  1800.     lb,  533 


484 


146 


Set  Off. 

I  Chancellor  will  not  set  off  un- 
connected demands,  unlcM  there 
exist  extraneous  circumstJinccs 
which  render  it  equitable  to  do 
so.     Twpin  vs  7\»yin,  37 

luny 

:;:  Though  a  party  may  not  have 
a  legal  right  to  set  off,  ^et  if 
those  who  have  rieht  assent,  he 
obtains  an  equitable  right,  and 
may  raaimairt  a  bill  in  chancery 
to  enforce  il.  Jones  vs  IVag- 
gonerU  Adminitlrator^ 

3  Chancellor  having  possesiion  of  n 
case,  by  injunction,  will  do  jus- 
tice between  the  parties;  the  in- 
solvency of  the  defendant  being 
admitted,  he  will  decree  a  set 
off  against  his  judgment  at  hyiv 
of  damages  growing  out  of 
breach  of  covenant,  and  being 
fixe<l  by  the  contract  and  the 
law,  be  will  assess  them.    76.      147 


Settlement. 
^CQ  Admiuistrator,  9. 


3  Notoriety  not  required  under  the 
head  right  laws  authorizing 
comniipsioners  to  grant  certifi- 
cates of  settlement,     ib. 


533 


4  Difference  between  the  commis- 
sioner system  and  county  court 
system.     Ib.  533^ 

5  Upon  defendant  exhibiting  sur- 
vey and  patent  under  the  head 
right  law,  court  will  presume  a 
regular    certificate    and   entry. 

/6.  53o 

6  Court  will  not  presume  against 
recitals  in  survey  and  patent, 
that  there  wa««  no  regularly  le- 
moved  certificate  an^  no  entry. 

Ib.  537 

7  Though  the  settlement,  in  virtue 
of  which  county  court  granted 
certificate,  be  within  appropriat- 
ed land,  yet  the  certificate  not 
voirl ;  all  the  land  not  embraced 
by  the  certificate,  and  unappro- 
priated by  prior  claim,  mav  be 
held  under  such  certificate.  White 
vs  Btttes^  540 

8  Sec  Surveys. 


Shakers. 

1  Bill  against  the  Shakers,  filed 
with  a  view  to  recover  of  them 
a  demand  under  the  statute  of 
I8%t,  roust  describe  them  as  a 
people  who  hold  their  property 
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5\*  .31 

•  A    '■'-•c-r -"•*    -1- 

'••  r  %  <    ''«       V    .    -    » I «   r  -     »«  ■> 

4  --  .c  Fee  L.l.f. 


Sljpikr. 


Slarcs. 

i  ^.1  \\(*  li'M  in  dow^,  rr«t  n!)-rt- 
lii1»  l>  ill  t'  «  lifi-ipaiid  bv  «or  r.tl 
Ifi'irri  ij;"  diKi'>8:  rorrrMiro,  ari'l 
ir  h"  'lio,  viifn  li*inr.  t^iry  nre 
n-  't*  in  till-  lint)«l«  of  hi*  r'.frc- 
tjtor  or  a  'riiini*tra!or.  Huket 
ft  UT.  VI  JVkife''s  Jldmin'ttrator^ 

a  «f;i(ii(c  of  I70n,  34th  «rrllon,  TI 
I)it(.  P«K«*  !l«06,  con^lriiPfl.  Tli«» 
wnTil*  **  »»  "f  l'i»  "wn  proper 
»|:ivc«  or  ii1iiv«;f,"  rnran  h  mo«>v'^- 
»iori,  tun  jnrc,  in  confindisliiic- 
fioii  to  n  fiduciary  po?»casion. 
10. 

S  Tim  nhiolulr  riirht  of  a  wife  to 
nliivo«  for  II  term  of  V'^nrs  vest* 
ill  thi'  liiidbanH,  anrl  thoy  nrc  as- 
«iH  in  0«««  hrtnrl^  of  hi«  prr^onnl 
rMpr-MMitiilivri,  ffliiMild  he  dio 
iMdorc  tho  wifo.     llf* 

4  Htfiditn  of  1797,  impown^  for- 
fi'itiircof  ulnvn,  hrld  in  dower, 


»-=*^  .1    «*?*:-'•    t  i^'-e'-f'.  ifc      •» 

•--    -t    r'=   T-*   "' — -ir  t--!i*; 
r  ^    T    *    w    •    ^.  «~    ■  -rt  ""  •  t» 
--  ^ --  •  -  "  !  wr  a«  -AT  :f  !-.«- 
e  .-  .'*  •■- Ui  c-     /».  ^^ 

7  t  -,:•.-•-  w--:  .--^  r*"i-i  in  V^r^- 

.'■  ^T  .  ftbc  W  •*,  **<  •  -'.  t 
it  r  ••  1.  -*-ir;pr  t'>  •  «  ♦"  ■*^** 
l!.   t 'L    r-   :*     r:;  Ii-  i'i  Vr:'"i 

«  -<T'~«  ^  -i-s  ,» j-^  -t  T  f .»  t"  •»'^'* 
t'-r  «.<-,»»     r  ■  i***  '{"."in  a*  t"''-'** 

.      liot.    at    r    •S.iti     of   fJ«  «i*'' 
ft-»:   tii«i     a     *'.!•-     "^    '•»*    '-'.^ 


i 
9  Sec  D.>wcr. 

134;  10  Sec  Frauds,  flatiiteof,  1. 

n  Sec  Husband  and   Wife. 

13  Sec  Distribution. 

13  See  Limitation,  statute  of,  1- 

14  See  Deed,  4,  6,7. 

15  Sec  Damages,  3. 


133 


135 


Slaves,  importation  oC 

Und<»r  act  of  1815,  importation 
of  ilaves  into  this  stale  i«  on€ 
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offence,   and  seUinji;  of  them   is 
auothcr.     ComUth  vs  Thrviiorij      63 

a  Tho  bringing  of  a  slave  into 
Kentiickj',  hy  a  person  not  pro- 
tected by  any  of  the  exceptions 
in  the  statute  of  1815,  although 
be  inteu'-s  to  export,  and  after- 
wards exports  the  slave  to  ano- 
ther "tate  for  sale,  is  an  importa- 
tion iot'i  this  state  in  violation 
of  the  statute.  Commontetaltfi 
vs  Grijiriy  588 

3  The  iinporiation  of  a  sla\e  into 
this  stJitc  for  any  purpose,  or  by 
any  person  not  authorizcMl  bv  tho 
statute  of  I8i5,  is  an  indictable 
ofFence.     lb.  589 

4  An  in'!ictment  for  importing 
slaves  into  thif«  state,  contrary 
to  net  of  1815,  need  not  chsirsre 
a  sal^  of  them.  Cont' 
tfionwealth  vs  Grealhoute^  590 

6  Importation  is  one  specific  of- 
fence, un>l  a  8iihso([iient  sale  is 
another  and  different  infraction 
of  the  law.     lb,  5P0 

6  Charge  of  illegal  importnii«n 
may  be  austnlncil  without  proof 
of  a  iale.     lb.  590 


Special  Verdict. 


Sec  Judgment,  1,2. 


Specific  Performance. 

1  Specific  execution  of  an  agree- 
ment denied,  thengreomeni  and 
proofs  n«»t  rendering 'the  rights 
of  the  partie?  rJear  and  definite. 
fyalUr^s  Heirs  vi  Broten , 

J2  If  complainant  pr.iying  specific 
excrnti  )n  of  an  agreement  to 
Exchange  In  ad,  fail  to  shew  ti- 
tle to  the  land  he  contractei  to 
convey,  the  court  will  not  com- 
gel  d«fi;udant  to  perform,    lb. 


124 


124 


3  Complainant  having  performed 
his  stipulations,  specific  execu- 
tion enforced  against  defendant. 

lb,  125 

4  Bill  to  enforce  specific  execution 
of  contract  for  exchange  of  land, 
complainant  must  show  that  the 
contract  can  be  fairly  and  avail- 
nbly  executed  on  his  part.  May''s 
Heirs  v  s  FenUm  el  al,  3 1 0 

5  Contrac*  to  exchange  with  C  for 
so  much  land  as  may  bo  obtain- 
ed by  iiim  for  his  interest  a*  lo- 
cator after  the  emaitatiin  of  tho 
patents,  not  a  chancing  bar- 
frain;  nor  is  the  fact  of  the 
land  being  patented,  proof  that 
it  has  been  obfained  ;  tho  party 
clairainir  execution  of  the  con- 
tract must  show  the  tide  safe. 

lb,  310 

6  Reversal  of  judarm^nt  nt  law 
vs  complainant  who  6e<*ks  spe- 
cific  enf»rcemeijt  of  the  con- 
tract sued  on,  removra  that 
barrirr  to  granting  relief. Grun- 
c/y.vs  Edwards^  369 

7  Chancellor  will  not,  hy  enforc- 
ing a  snocific  execution  of  the 
contract,  relieve  aerainst  n  judg- 
ment at  law  fairlj  obtained 
through  the  negligence  of  the 
covenantor  to  convey.  Harris 
\%KidweUkc,  ZVA 

8  To  decree  a  specific  execntion  of 
a  contract  for  tho  conveyance 
of  laud  without  requiring  tho 
payment  of  purchase  money 
which  is  due,  is  error.    Brewer 

vfi  Ptedy  231 


Spring  Gun. 

1  Where  a  person  has  valuable 
property  in  a  etmnsr  wnre-hoiise, 
well  secnrwi  by  locks  and  'foors, 
it  i«»  lawful  f<  r  him,  as  an  addi- 
tional security  al  nighi^  to  erect 
•I  spring  gun  which  can  only  be 
inat'e  to  explode  by  entering  tho 
house.     Grai^  vs  Combs,  i85 
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An'l  if  R  slave  break  and  ptitrr 
Fin'h  vvarr-hoiisp  in  Ihr  ni^'*  t 
liiiif*  with  intent  to  etral,  and  is 
mortalh  sh'^thy  surhfprine  e«in, 
Ihr  owurr  of  the  ware-house, 
vfh  >  rrrctcfi  the  spring  eun,  is 
not  repin.sible  for  the  value  of 
the  slave.     i6. 


485 


Suit,  dismissal  of. 

When  it  appears  that  nominal 
pi  iiiitiirhas  jjficne't  to  an  thcr 
the  be.  efit  of  the  suit,  a  receipt 
piveri  to  the  leff^ndant  by  the 
n(»mmal  plnintiff,  and  which  al- 
so (iirort*  a  isnii«9al  of  the  ^nit, 
is  in»-iif!irirnt  evifVnce  to  inilhor- 
izp  Ihf '^oiirt  to  'lisruii"  the  suit. 
S"C'h  rereipt  is  no  eviilence,  a- 
gaii»=t  the  betieficiary,  that  de- 
fen  I  int  has  paid  the  debt.  Marr 
TS  Hannoy 


4  When  Furetj  siipiilates  with  the 
creditor  for  all  his  richts  as    the 

,  priori  pal,  he  can  recover  the 
whole  amount  due  by  princif^al, 
without  reference  to  what  be 
pays,     lb, 

5  If  no  such  stipulation,  he  can  re- 
cover no  more  than  a  reinaburse- 

'    ment.    lb* 

6  If  surety  pay  debt  of  principal, 
in  money,  he  is  entitled  to  sum 
paid  and  interest;  if  in  property, 
be  is  only  entitled  to  valne  of 
property  and  interest,     lb, 

7  The  same  criterinn,  as  to  recov- 
ery from  co-secoiity.     lb. 

8  Remote  responsibility  opon  war- 
rantv  does  nof  affect  the  contri- 
bution of  co-securities.     That  is 

644       regulated  by  actual  loss,    lb. 


Surety. 

1  Lf^e'itee  and  pxfcutur  adjusted 
the  Piim  due;  Icpntee  accepted 
note  of  •xerutor,  payable  one 
dny  after  d'tic,  for  the  amount; 
n«»  further  stipulation,  nor  agree- 
ment to  dve  time  or  not  to  ?ue; 
failing  to  coerce  the  money  from 
the  executor,  leu':« tee  nued  secu- 
rities in  executor's  b(»nd,  nd- 
pideed  and  decreed  upon  their 
bill  filed,  that  this  was  not  such 
a  Kivins  ol  time  or  indulgence, 
ns  di-charged  the  securities. 
Cooper  et  ur.  vs  Fia/ier  kc, 

2  When  surety  pays  debt  of  princi- 
pal in  property,  the  law  does  not 
imply  an  a^sumpnt  on  part  of 
principal  that  he  will  pav  secu- 
rity (he  value  of  the  property: 
tlie  exle?tt  of  liabilitv  cannot 
exceed  the  simount  of  the  debt. 
Hickman  kc.  vs  McCurdy^ 

3  Liability  of  co-sureties  for  con- 
tribution,orisrinated  in  equity , but 
now  jurisdiction  tif  court  of  law 
and  of  equity  concurrent,     lb. 


9  To  ascertain  the  liability  •f  co- 
security,  the  valve  of  property 
paid  'hpuld  be  apportioned  a- 
mone:  the  debts  naid  according 
to  the  several  amounts,     lb. 

40  If  nftirr  «^  JL  Ja^is^Hcd  qd  a  re- 
plevin bond,  ha«  I  een  levied  on 
estate  of  the  principal  obligor, 
sufficient  for  its  satisfaction,  it 
be  stayed  by  order  of  plaiiitiff, 
and  the  property  releasetl,  the 
surety  in  the  replevin  bond  is 
thereby  released,  in  equity,  from 
the  oblijration  of  the  replevin 
bond.  Alexander  YB  Bank  of  the 
CotnTnonweallky 


396  1 1  See  Principal  and  Security. 

12  See  Appeal  Bond,  I. 

13  SeeFeeBiins. 

14  See  Execution,  3. 
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560 
563 
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658 


Surveys. 


I 


I   Fifth  section  of  the  act  of  1801, 
659 »     intended  to  secure  surveys  made 
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prior  to  the  act,  under  the  com- 
missioner system,  as  made  under 
the  county  court  system,  unless 
void.  Underwood  ic,  vs  Crutch^ 
er,  634 

2  Where  complainant  exhibits  a 
want  of  equity  independent  of 
patent,  deffndant  need  not  ex- 
hibit his  entry  in  such  case  as 
the  present,  because  it  is  not  a 
comparison  of  equities,  and  his 
survey  Is  protecte<l  by  the  acts 
of  1801  and  1808,  thouschit  does 
not  correspond  with  his  entry. 
Tb.  536 


Tenants. 


See  Joint  Tenants 
Common. 


and    Tenants    in 


not  operative  upon  holder  of  ti- 
tle unless  agency  proved.  Mor- 
gan's Heirs  vs  Marshall^  3lt 

2  Title  afterwards  acquired,  by 
vendor  without  title,  enures  to 
vendee.     Griffilh  vs  Huston  Sic.    386 


Title  Bond. 


See  Lien. 


Tenants  in  Common. 

1  See  Partition,  1. 

2  See  Trover,  1 . 


Time,  lapse  of. 

1  Whore  a  party  seeking^  relief 
has  boon  always  in  possession  of 
thelandunder  acontract,Iap8e  of 
time  is  no  bar,  but  rather  ope- 
rates ndvtntaireoii^lj.  Maj/'s 
Heirs  vs  Fenton  ei  aL  309 

2  See  Rescission,  1,3,  3. 

3  See  Limitation,  statute  of. 

4  See  Patentee. 

Title. 

1  Relinquiihment  t©  the  state,  by 
perfon  asseriing  liimself  agent, 

ToL.  VII.  91 


Trespass,  action  of. 

1  Liheruvfi  tenementum  is  prood 
plea  in  bar  to  trespass.  Tribble 
ei  at.  vs  Frame  J  601 


Trial 


See  Kew  Trial. 


Trover. 


One  tenant  in  common  cannot 
maintain  an  action  of  trover 
ajcninst  another  for  the  mere  use 
of  the  entire  chattel ;  there  must 
be  an  actual  or  virtual  destruc- 
tion of  the  property.  Fighimas- 
ier  ei  al.  vs  Beasley^  4 1 5 

2  If  a  stranger  in  an  execution  offi- 
ciously undertake  to  point  out, 
and  direct  the  sheriff  to  levy  on 
property  which  is  not  subject  to 
the  execution,and  the  sheriff  tells 
the  Tiroperty  so  pointed  out,  such 
stranger  is  liable  to  an  action 
of  trover  and  conversion  by  the 
owner  of  the  property  so  sold. 
Young  vs  Moorcy  646 

I  Plaintiff  in  an  execution  is  not 
liable  to  an  fiction  of  trover  and 
conversion  for  sale  of  property 
under  the  execution  which  was 
not  subject  to  it,  unless  he  (fi rw/- 
crf  the  sale.    lb.       ^  647 
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Deed  of  trust  by  an  infolvent 
debtor,  by  which  he  c  nvcs  ail 
his  estate,  real  auil  personal^to  be 
»old  fur  beneGjt  o*  one  of  his  c»e- 
ditors,  witti  a  secret  parol  .igree- 
ment  between  him  and  the  cred- 
itor that  pnrt  oi  the  m  -ney  for 
which  tUc  pro:.ertj  m'^ht  eell, 
shouM  go  to  the  lebtur,  •ircided 
to  ho  ffaudulcnt.  White  T8 
Qrmet^ 


Use  and  Occupation. 

SecA?8u:npsit,  8, 9. 


Usury. 

1  On  contract  to  pay  Common 
weuUh'8  paper,  and  interest 
thereon,  w  ia  "Oi  u^'arx  to  ex- 
act the  CoiumonweHllh's  paper 
and  interest,  u  .twithstunding 
the  pap*  r  has  appreciate  i  j'iuce 
the  d'lte  of  the  contract.  2ur- 
yin  V8  Turpin^ 

2  Oblit^oe  apsign'^  a  note  iiiform- 
i  yr  assignee  that  it  is  bearing 
an  interest  of  12  per  rent,  and 
prouiise*  tha«  i'*  obliixor  did  not 
atjr.e,  when  as  itfn.e  sh  uld  i*ee 
him,  to  pay  the  12  p  r  c  nt.  in- 
terest,  hu  (  blit^ee:  would  pay 
it.  VVhen  asvia:'  ce  u  eds  obli- 
gor, ho  ai?rec»s  to  pay  »h.*  12  per 
cent.  iii!«»re-t,  and  ren«ws  the 
notes,  inrhi  liMg  it.  Deci.led, 
th:it,  .»s  obligor  had  not  induc- 
ed sis-igue.  yo  purchase  the 
nolo,  he  would  be  reli»ved  rrom 
the  pavnieiit  oi  the  usur^.  I/ca- 
hain  V8  Mof<tf, 

3  Pr''viou«»  to  the  pn«5ac:e  of  tlie 
statute  of    I8l9,  A   oxceuted  a 
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note,  and  B  endorsed  it,  with 
a  view  to  obtain  for  A  the 
loan  of  a  sum  oC  mo  ^ey  from 
C,  and  C  loaned  the  money 
to  \  at  aQ  Qpurious  r:«te  oi  in- 
tercti  on  the  faith  of  the  note, 
decided,  that,  it  Mppearin£  that 
the  tnnsactio'.j  was  an  u;>arioos 
loanofmouev  b\  C,*the  note  was 
roiVI,  and  ^  and  B  absolved 
fr  >m  all  liability  to  C  for  the 
moiiR)  loaned  bjr  "him  to  A. 
Oulen  Ts  Graves^  €3© 


Vendor  and  Vendee- 

1  Bill  to  recover  frcfln  vendor,  by 
deed  with  wamnty,  thr  por- 
■  ha-e  money  alleged  t »  have 
retoained  due  orid^inal  claimant 
of  lot  Bill  iismi'sed,  thfere  bav- 
in?  been  u..  evictio  i  of  vendee, 
n.tr  decree  or  j.udgmt*nt  of  c  >art 
coniptilliu';;  him  to  pay,  u.»r 
proof  th.»t  it  was  at  the  re- 
quest o-f  liiG  vendor.  Blair  vs 
l*erry^  V6* 

2  He  wh*»  enter*  upnuland  un  <cr 
iin  executory  c  »atract  of  pur- 
chJiBo,  cannot  be  tviutwl  from 
p  .«>es^ii>n  bj  vendor,  ludess  he 
sh  ill,  by  .-orne  act,  have  con- 
vertetl  his  possession  into  a  tor- 
tioU''  possession,  i»8  by  denying 
the  title  of  vendor,  refu'iiij:  to 
quit  u.H.n  suflS'-ienl  notici  and 
(Icmunii,  and  mere  non-payment 
OI     urehase  m  »nev     »^iH  not  t«e 

8u  ilicient .     Ilade  Vs  McCouy         3  It 

i3  Title  nftervmnU  acquiiel,  by 
veil  lor,  wit.  out  title,  .  nures  to 
Tcndee.     GnJUk  vs  Huslatx  &c.    3W 
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Verdict. 

1  Not  error  to  set  afide  a  verdict 
predicated  on  an  e.ror  of  the 
court.  FiMmaster  cl  ai^vs  Beas- 

U'J/,  lis 
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Voluntary  Conveyances. 

I  Whether  a  subsoqiient  salo  and 
conveyJiQce  for  valuable  consul- 
eronon  rcn  lers  a  pri^T  yohin- 
tarv  conveyance  Jibsohitely  null 
Hm\  voitl,  or  only  affords  nre- 
sumlive  evidence  of  its  being 
fraudulent,  subject  to  be  r«-but- 
ted  by  counter  nroof?— Quere. 
Anderson  vs  Grcen^ 
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2  And  whether  notice,  by  subse- 
fluent  ourcha^er,  of  the  prior  vol- 
untary conveyance  will  give  va- 
lidity to  the  prior  voluntary  con- 
veyuncf'?— Quere.     lb,  448 

3  In  consideration  of  love  and  af- 
fection, and  foraivrincementof 
hi«  son,  «ho  father  executes  to 
his  son  a  bond  for  the  convey- 
ance of  a  tract  of  land,  the  son 
marries^  then  sells  the  land  find 
assigns  <he  bond  to  his  vendee, 
and  after  this,  the  father  sells 
and  coiivevs  thp  land, /or  ralu- 
a'de  confide  ration^  to  a  per«nn 
nho  i.a.i  ...uiur  tn:u  ino  8o»>  had 
as«figned  the  bond,  decided,  that 
Ihe  marriage  of  the  son,  and 
the  assignment  of  the  bond  nre- 
viou-B  to  the  *ale  and  conveyance 
male  by  the  father  for  valuable 
consideration,  fescue'  the  bond 
and  assignment  from  all  previ  us 
linbilitv  to  be  avoided  by  the 
purchaser  frojn  the  falher  for 
valuable  consideration,     lb.         454 


Warranty. 
See  Covenant. 

Warranty  of  Title. 
See  Damages,' 3. 

Waste  Lands. 

Bee  Publi«  Lands. 


Wills. 

Two  wills  of  the  same   person 
are  presented  to  the  county  court 
for  record,  one  of  a  more  recent 
date  than  the  other  ;  the  county 
court  admit  the  ehler  will  to  re- 
cor«l,  anil  reject  the  more  recent, 
and  a  writ  of  error  is  prosecuted 
to  reverse  the  order  admit  tins:  the 
elder   will    to    recorl,   decided, 
that,  as  the  order  of  the  county 
court  rejecting  the  more  recejit 
will   Tcmiins  in  full   for^e,  this 
court  cannot,  upon   IhU  writ  of 
error,  revise  the  order   rejecting 
the  more  recent  will,  and  conse- 
quently cannot,  upon   <Aif  writ 
of   error,   determine    the    elder 
will   *»a8  revoked   by  the  more 
recent .     Sanden  Sec.  vs  Sanders^  604 

2  See  Devise. 


Witness. 

1  Defendant  in  chancery  is  a  com- 
petent wilneM  wh«^n  his  interest  is 
equipolent  between  other  parties. 
Douslois  vs  Holbert^  ^ 

2  A  witness  will  not,  merely  be- 
cause he  may  subject  hims'e]f  to 
a  civil  suit,  he  excused  from  tes- 
ing.     CoviHth  vs  Thrustori^  63 

3  When  *he  husband  is  the  benrfi- 
ciaf^  th'>uirh  not  the  nominal, 
plaintiff  iu  a  suit,  his  wife  is  an 
incomiif-tent  witness.  Pi/le  vs 
JMauldins,  203 

4  In  trover,  by  trustee  of  wife,  for 
conversion  of  tra«t  property  of 
wife,  the  husband  is  not  a  com- 
petent witness  for  trustees.  Hop^ 
kins  V8  Smith  el  aL  263 

5  Sco  Partners  and  Partnership. 


Writ. 
See  Process,  scrviee  »f,  1, 2. 

Digitized  by  VnOOQlC 


724  J.  J.  MARSHALL'S  REPORTS. 

Writ  of  Error. 


Parch  n5<»  of  land  pending  suit  in 
circuit  court,  pivea  to  the  pur- 
chase r  such  an  interest  as  will 
nuthori/.c  him  to  prosecute  a 
writ  of  error  in  the  names  of 
thoec  whose  title  he  may  have 
ncqiiirt'd,  vviihnut  exhibiting  any 
express  power.  Mason  ct  al,  vs 
Peck,  302 

2  General  rule  is,  that  no  person 
can  maintain  a  writ  of  error  who 
is  not  a  party  or  [»rivy  to  the  re- 


cord,  or  prejudiced  by  the  j wig- 
meut.    jitarr  vs  Hantutf  643 

3  No  perceptible  reason  why  all 
other  privies,  as  well  as  those  by 
blood  or  representation,  cannot 
maintain  a  writ  of  error.     /6.        J143 

4  Privy  in  interest  mny  maintain 

a  writ\>f  error,    lb.  .  643 

5  f  f,  after  nominal  plaintiflT  has  as- 
si^ed  to  another  the  benefit  of 
the  suit,  the  court  err  in  dismis- 
sal of  it  on  the  order  of  the  nom- 
inal plaintifTfthe  beneficiary  may 
maintain  a  writ  of  error.     Jb,        643 


J  J.  A. 
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